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CASES 

ARGUED  AND  DETERMINED  ,  ^^^^* 


XV  THX 


Court  6£  COMMON  PLEAS, 


▲XD 


OTHER  COURTS, 


IV 


Michaelmas  Term, 


In  the  Second  Year  of  the  Reign  of  William  IV. 


DeVESOGZ  v.  BoUVERIE.  Nov.  %. 

^pHE  Plaintiff  had  obtained  a  riile  nid  for  the  De-  An  annuity^ 

fendant  to  produce,  and  for  the  PUuntiff  to  inspect  T^'     ^^ 

and  take  a  copy  of,  an  indenture  between  the  Plaintiff  counterpart, 

aod  Defendant,  bearing  date  Octcber  1 1th,  18  U.  ^^  pl»^  "^ 

By  this  deed  the  Defendant,  in  consideration  of  650/1,  j^^  ^  ^eent 

lud  granted  an  annuity  to  the  Plaintiff  of  \00h  a  year;  for  grantor 

and  there  being  no  counterpart,  the  deed  was,  as  the  ^  ^ v!ddi 

Plaintiff  deposed,  placed  in  the  hands  of  one  Biley^  the  suinoity  for 

solicitor  concerned  for  the  Defendant  and  on  behalf  of  g^ntec.   The 

grantor  re- 

tfeemed  the  annuity  by  paying  the  amount  of  the  purchase  money  to  IL,  who,  without 

ttprcai  aothority  from  the  grantee,  delivered  the  deed  to  grantor  to  be  cancelled.   Jt. 

having  absconded  without  paying  the  grantee,  and  the  grantee  having  sued  grantor 

for  arrean.  Held,  that  he  was  entitled  to  call  for  an  inspection  of  the  deed. 

V0L.VIIL  B  all 


2 


18S1. 


Devenoge 

V. 

BOUVERIE. 


CASES  IN  MICHAELMAS  TERM 

all  parties,  on  an  understanding  that  he  should  receive 
the  annuity  on  the  part  of  the  Plaintiff. 

In  1816  the  Defendant  redeemed  the  annuity,  by 
paying  the  amount  of  the  purchase-money  into  the 
hands  of  Rtler/^  when  Riley  delivered  up  the  deed  to 
him  to  be  cancelled  without  any  express  authority  from 
the  Plaintiff. 

Riley  never  disclosed  this  to  the  Plaintifi^  but  con- 
tinued to  pay  the  annuity  till  1830,  when  he  absconded; 
and  the  annuity  being  no  longer  paid,  the  Plaintiff  com- 
menced this  action  on  the  deed. 

On  the  part  of  the  Defendant  it  was  sworn  that  the 
deed  was  prepared  by  Riley,  and  placed  in  his  hands  as 
agent  of  the  Plaintiff,  and  not  as  solicitor  of  the  De- 
fendant. 


Mereaoether  Seijt,  who  shewed  cause,  contended  that 
this  was  not  a  case  in  which  the  Court  would  sum- 
marily assist  the  Plaintiff.  The  deed  was  lawfully  in 
possession  of  the  Defendant,  upon  payment  of  the  pur- 
chase-money to  the  Plaintiff's  agent,  who  had  authority 
to  receive  it,  as  might  be  inferred  from  the  fact  of  his 
holding  the  deed,  and  receiving  the  annuity  for  the 
Plaintiff.  The  parties  being  both  innocent,  potior  est 
conditio  possidentis  s  and  the  rather,  as  there  had  been 
laches  on  the  part  of  the  Plaintiff,  in  not  watching  more 
closely  the  conduct  of  his  agent* 

Wilde  Seijt  The  laches  is  on  the  part  of  the  Defend- 
ant, in  redeeming  the  annuity  without  communication  with 
the  principal,  or  requiring  his  written  discharge.  Rilq^ 
held  the  deed  as  trustee  for  both  parties.  In  his  hands 
the  Plaintiff  would  have  been  entitled  to  an  inspection ; 
and  the  Defendant  having  obtained  the  deed  without 
authority,  cannot  now  deprive  the  Plaindff  of  his  right. 


TlNDAL 


IN  THE  Second  Yeae  op  WILLIAM  IV.  15 

1831. 


Thornton  v.  Hornby.  iVbv.4. 

M^HIS  cause,  and  all  matters  in  difference  between  the  Upon  re- 
parties,  had  been  referred  to  the  arbitration  of  a  sur-  ****"^  ^  * 
*  wirveyor  of  a 

Yeyor.     Costs  to  abide  the  event.     The  Defendant  had  cause  and  all 
pud  600/.  into  court.  njattert  in 

The  arbitrator  awarded  that  the  Defendant  had  over-  ^^^  tbae*" 


die  Plaintiff  34/.  Defendant  had 

overpaid  Plain- 
tiff 34/., 
tXma  Seijt,  in  shewing  cause  against  a  rule  for  an  Held,  not 

attachment,  objected  that  this  award  was  not  final,  and  ioffieient  to 
was  void  for  uncertainty.     The  arbitrator  should  have  pfj^'mtiff  to 
disposed  of  the  cause  and  of  the  matters  in  difference  enforce  tlie 
separately.    The  Sid.  might  have  been  overpaid  upon  a  *^^*'?  ^^^ 
general  balance  of  other  matters  in  difference,  and  the 
Plaintiff  might  have  been  unpaid  as  to  the  matter  con- 
tested in  this  action,  and  entitled  to  the  verdict  and 
costs,  which  he  might  levy  separately :  Higigaie  Arckxay 
Ompany  v.  jYosA.  (a)    If  the  34/.  was  to  be  taken  as 
overpaid  in  the  action,  then  there  was  no  adjudication 
upon  the  other  matters  in  di£krence.    In  Bandall  v. 
Bmidatt  {Jk\  where  various  matters  were  referred  to  an 
arbitrator,  it  was  held  he  must  adjudicate  upon  all. 

Jndrem  Serjt,  for  the  Plainti£^  contended  that  the 
award  was  sufficient,  it  not  appearing  that  any  matl^rs 
save  those  in  the  cause  had  come  before  the  arbitrator. 
The  award  amounted  in  efiect  to  a  finding  that  th^ 
had  no  cause  of  action. 


{a)  %B.liA.szi*  {h)  jEojtfU. 


The 
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1881.  The  Court  took  time  to  consider,  and  now  thought 

1:'  '  there  was  suflScient  doubt  on  the  face  of  the  award  to 

TaOENTON 

V,  justify  the  refusal  of  an  attachment,  and  to  leave  the 

HoaNBT.  Plaintiff  to  his  remedy  by  action. 

Rule  discharged. 


jVbv.  5.  Planch^  v.  Colburm  and  Another. 

Defendants  HPHE  Defendants  had  commenced  a  periodical  pub- 
tifft  write  a'  Ucation,  under  the  name  of  "  The  Juvenile  Library," 
treatiie  for  a  and  had  engaged  the  Plaintiff  to  write  for  it  a  volume 
periodical  pub-  xv^n  Costume  and  Ancient  Armour.  The  declaration 
Plaintiff  com-  Stated,  that  the  Defendant  had  engaged  the  Plaintiff  for 
menced  the       100/.  to  write  this  work  for  publication  in  *'  The  JuvenUe 

brf****lie  bul  I^^b***^*"  ^^^  alleged  for  breach,  that  though  the  author 
completed  it,  wrote  a  part,  and  was  ready  and  willing  to  complete  and 
the  Defend-  deliver  the  whole  for  insertion  in  that  publication,  yet 
the  periodical  ^^^  ^^  Defendants  would  not  publish  it  there,  and  re- 
publication: liised  to  pay  the  Plaintiff  the  sum  of  100/.,  which  they 
S^*t^*^'  ht  ^*^  previously  agreed  he  should  receive.  There  were 
sue  for  com-  then  the  common  counts  for  work  and  labour, 
pensation,  j^t  the  trial  before  Tindal  C.  J.,  Middlesex  sittings 

derii^  or  de-  ^^^^  ^^^^  term,  it  appeared  that  the  Plaintiifi^  after  enter- 
livering  the  ing  into  the  engagement  stated  in  the  declaration,  com- 
^'^^^^^^^  menced  and  completed  a  considerable  portion  of  the 

work;  performed  a  journey  to  inspect  a  collection  of 
ancient  armour,  and  made  drawings  therefrom^^  bat 
never  tendered  or  delivered  his  performance  to  the  De- 
fendants, they  having  finally  abandoned  the  publication 
of  <*  The  Juvenile  Library,"  upon  the  ill  success  of 
the  early  numbers  of  the  work.    An  attempt  was  made 

to 
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to  shew    tbat  the  PlaintifF  bad  entered  into  a  new        1831. 


The  Chief  Justice  left  it  to  tbe  jury  to  say,  whether 

ik  work  had  been  abandoned  by  the  Defendants,  and 

lActher  the  Plaintiff  had  entered  into  any  new  contract; 

fiid  a  verdict  having  been  found  for  bim,  with  50h 


Spaniie  Serjt.  moved  to  set  it  aside^  on  the  ground 
that  the  Plaintiff  could  not  recover  on  the  special  con* 
tract,  for  want  of  having  tendered  or  delivered  the  work 
poreaantto  the  contract ;  and  he  could  not  resort  to  the 
conmum  counts  for  work  and  labour,  when  he  was 
boand  by  the  special  contract  to  deliver  the  work.  If 
tbe  Plaintiff  had  delivered  the  work,'  or  so  much  of  it  as 
he  had  completed  at  the  time  *^  The  Juvenile  Library" 
was  abandoned,  the  Defendants  might  have  turned  it  to 
acoount  in  some  other  way. 

TiNDAi.  C.  J.  In  thi$  case  a  contract  had  been  enr 
tered  into  for  tbe  publication  of  a  work  on  Costume  and 
Anoent  Armour  in  *'  The  Juvenile  Library •'*  The  coni- 
sidefstions  by  which  an  author  is  genesally  actuated  in 
undertaking  to  write  a  work  are  pecuniary  profit  and 
literary  reputation.  Now,  it  is  clear  that  the  latter  may 
be  sacrificed,  if  an  author,  who  has  engaged  to  write  a 
volume  of  a  popular  nature^  to  be  published  in  a  work 
intended  for  a  juvenile  dass  of  readers,  should  be  sub- 
ject to  have  his  writings  published  as  a  separate  and 
distinct  work,  and  therefore  liable  to  be  judged  of  by 
more  severe  rules  than  would  be  applied  to  a  familiar 
work  intended  merely  for  children.  The  fact  was,  that 
i!be  Defendants  not  only  suspended,  but  actually  put 
an  end  to,  '^  The  Juvenile  Library ;''  they  had  broken 
their  contract  with  the  Plaintiff;  and  an  attempt  was 
made,  but  quite  unsuccessfully,  to  shew  that  the  Plaintiff 

had 


Planch^ 
colbiten. 
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1851.       had  afterwards  entered  into  a  new  contract  to  allow  them 

p'  '  ~       to  publish  his  book  as  a  sefMirate  work* 

o.  I  agree  thatf  when  a  special  contract  is  in  existence 

CouuaK.     ^^^  open,  the  Plaintiff  cannot  sue  on  a  quantum  meruit  .* 
part  of  the  question  here,  therefore,  was,  whether  the 
contract  did  exist  or  not.     It  distinctly  appeared  that 
the  work  was  finally  abandoned ;  and  the  jury  found  that 
no  new  contract  had  been  entered  into.    Under  these 
circumstances  the  Plaintiff  ought  not  to  lose  the  fhiit  of 
his  labour ;  and  there  is  no  ground  for  the  application 
which  has  been  made. 

Gaselke  J.  concurred. 

BosANQUET  J.  The  Plaintiff  is  entitled  to  retain  his 
verdict  The  jury  have  found  that  the  contract  was 
abandoned ;  but  it  is  said  that  the  Plaintiff  ought  to 
have  tendered  or  delivered  the  work.  It  was  part  of  the 
contract,  however,  that  the  work  should  be  published  in 
a  particular  shape ;  and  if  it  had  been  delivered  after 
the  abandonment  of  the  original  design,  it  might  have 
been  published  in  a  way  not  consistent  with  the  Plun- 
tiff 's  reputation,  or  not  at  all. 

Alderbon  J.  concurred,  and  the  learned  Seijeant 

Took  nothing. 


m  IME  SficoMD  Yeah  of  WILLIAM  IV. 


TnnDASi  C.  J.  It  would  be  of  no  advantage  to  the 
Defendant  if  the  Court  were  to  dischar^  this  rule :  a 
Bttie  evidence  would  be  sufficient  to  launch  the  Plain- 
iTs  case;  and  if  he  fell  into  a  variance,  it  would  pro- 
Ubly  be  of  such  a  nature  as  a  Judge  might  at  once 
correct  under  the  provisions  of  the  late  act 

The  case,  however,  falls  within  the  ordinary  rule, 
which  entitles  a  party  to  the  inspection  of  a  deed  placed 
in  the  hands  of  one  as  trustee  for  several.    Although 
the  Defendant  denies  that  BUey  was  an  agent  for  him 
alone,  it  is  not  denied  that  he  was  agent  for  both 
parties,  and  that  agrees  with  the  probabilities  of  the 
case;  for  there  was  but  one  part  of  the  deed,  and  it  was 
probable  that  it  should  be  held  for  the  use  of  both. 
Bat  take  it  that  Biley  was  agent  for  the  Plaintiff  alone : 
it  is  not  shewn  that  he  had  authority  to  receive  the 
redemption  money,  or  to  surrender  the  deed ;  the  De- 
fendant, therefore,  cannot  withhold  a  deed  which  he 
lias  obtained  without  authority.     The  want  of  caution 
is  rather  on  the  side  of  the  Defendant,  in  paying  with- 
out any  regular  discharge  from  the  Plamtifi^  than  on 
the  |Ax\.  o(  T\aintiff,  who  had  no  reason  for  enquiry  as 
lo^g  as  he  received  his  annuity  r^ularly. 


18S1. 


Drvbnoge 

V. 

BOUVERIE. 


Gaselee  J.  I  think  the  rule  ought  to  be  made 
absolute.  It  is  clear  that  Bila^  was  the  agent  of  the 
Defendant;  for  the  deed  was  prepared  on  his  part  by 
BSeyf  and  it  never  came  to  the  hands  of  the  Plaintiff. 


BosANQUET  J.  According  to  the  well  established 
practice,  the  Plaintiff  is  entitled  to  the  inspection  of  this 
deed.  Both  parties  were  interested  in  the  deed,  of 
which  only  one  part  was  executed,  and  that  part  was 
pl3oed  in  the  hands  of  a  third  person,  as  agent  for  both. 
It  has  now  come  to  the  hands  of  the  Defendant,  as  it  is 
ao^ested,  by  his  redeeming  the  annuity ;  4;)ut  whether 

B  2  he 
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1881. 


Dbvenoge 
bouverik. 


he  obtained  it  with  or  without  the  authority  of  the 
PlaiDti£p9  is  the  question  to  be  tried  by  a  jury. 


Alderson  J.  concurring,  the  rule  was  made 


Absolute.^ 


iVbv.  3. 


A  fine  on 
paper  from 
JanuAca^ 
whete  no 
parchment 
could  be  pro- 
curedy  allowed 
to  passy  being 
copied  on 
parchment 
and  attached 
thereto* 


Kino,  Demandant ;  Gibson,  Deforciant. 

nPHIS  was  a  fine  firom  Jamaica  on  paper,  and  on  the 
margin  of  the  acknowledgment  it  was  signified  that 
no  parchment  could  be  procured. 

Wilde  Seijt  moved  that  the  fine  might  pass,  although 
tfie  practice  of  the  Court  required  that  it  should  be 
engrossed  on  parchment  In  many  cases  the  Court 
had  departed  from  its  strict  rules  where  circumstances 
rendered  the  observance  of  them  impracticable;  as  in 
Seton  Y.  Sinclair  (a),  where  the  affidavit  of  due  acknow- 
ledgment was  not  made  by  an  attorney,  there  being  no 
attorney  for  the  party  to  resort  to;  and  in  Price^  de* 
mandanif  WiUiamSy  tenant  (&),  where  there  was  no  notarial 
seal. 


Per  Curiam.    Let  the  fine  be  copied  on  parchment, 
and  the  paper  being  attached,  it  may  pass. 


[a)  %Hr^  Blacks.  %%o. 


{h)  4T<0im/.573« 
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1831. 


Will ATTS  v,  James  Kennedy.  !^^*  3* 


HTHE  Plaintiff  had  obtained  a  verdict  upon  the  second  Dechntbn, 
count  of  his  declaration,  which  stated  that  Charles  J^Lflf;  "^ 

'  indebted  to 

Kefmetfy^  before  and  at  the  time  of  the  making  of  the  the  Grm  of 
promise  and  undertaking  of  the  Defendant  thereinafter  ^*  ^^  ^' » 

,  .111  tJ"^t  Plaintiff 

next  mentioned,  was  mdebted  to  certain  persons,  com-  y^  |,^q  ^p. 
monly  called  and  known  by  the  style  and  firm  otBoeme  pointed  by  the 
and  Smout,  in  a  certain  sum  of  money,  to  wit,  25L  25.,  ^, 
to  wit,  at,  &C. ;  that  the  Plaintiff,  before  and  at  the  ceiver  of  the 
tiine  of  the  making  of  the  said  promise  and  undertaking,  ^^  ^J^t^ 
and  while  the  said  C  Kennedy  was  so  indebted  as  afore-  c^  j^,  became 
said,  had  been  appointed  by  the  High  Court  of  Chancery  liable  to  pay 
receiver  of  the  debts  and  monies  then  due  and  owing  f^^^^.  ^ 
to  the  said  firm,  to  wit,  at,  &c.  by  means  whereof  the  that  in  con. 
wd  C  Kennedy  then  and  there  became  liable  to  pay  to  »j<*««tion  of 

, ,  the  premises, 

mm,  the  Plaintiff,  as  such  receiver,  the  said  sum  of  money  ^nd  that  the 
so  by  him  the  said  C.  Kennedy  due  to  the  said  firm  as  Plaintiff  as 
afivesaid,  when  he,  C  Kennedy^  should  be  thereunto  re-  ^ould^^^ 
guested,  to  wit,  at,  &c.;  and  thereupon,  and  whilst  the  C,K.  two 
Plaintiff  was  such  receiver  as  aforesaid,  and  the  said  ^^^'^ 

to  pay,  De- 
C.  Kennedy  was  so  liable  as  aforesaid,  to  wit,  on,  &c.  fendant  pro- 
fit, &C.  in  consideration  of  the  last-mentioned  premises,  ™i*^  to  pay 
and  that  the  Plaintiff,  as  such  receiver  as  aforesaid,  at  ^^J^joj^ 
the  special  instance  and  request  of  the  Defendant,  would  so  within  that 
not  adopt  any  l^al  proceedings  against  the  said  C.  Ken-  tjme.  Breach, 
nedy  for  the  recovery  of  the  said  sum  in  whicji  the  said  omitted,  and 
C.  Kennedy  was  so  indebted  to  the  said  firm  as  aforesaid,  that  Defend- 
for  a  period  of  two  months  thence  next  following,  to  wit,  H^d*on  ^st 
uQUl  the  25th  day  of  January^  which  should  be  in  the  of  judgment, 

that  sufficient 
authority  appeared  for  the  Plaintiff  to  contract  and  sue,  and  sufficient  consideration 
for  the  Defendant's  promise. 

B  3  year 
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year  1880,  the  Defendant  undertook,  and  then  and 
there  faithfully  promised  the  Plaintifi^  as  such  receiver  as 
aforesaid,  to  pay  him  the  said  last-mentioned  sum  of 
25L  2s.  at  the  expiration  of  the  said  last-mentioned 
period,  to  wit,  on,  &c.  at,  &c.  should  the  said  debt  so 
due  from  C.  Kennedy  to  the  said  firm  as  aforesaid  be 
then  unpaid.  And  the  PlaintifT  averred  that  he,  con- 
fiding.in  the  said  promise  and  nndertaking  of  the  De- 
fendant, did  not  adopt  any  legal  proceedings  against  the 
said  C.Kennedy  for  the  recovery  of  the  said  snm  in 
which  the  said  C  Kennedy  was  so  indebted  to  the  said 
firm  as  aforesaid  for  the  said  period  of  two  mondis,  to 
wit,  until,  &C.  at,  &c*;  but  that  the  said  C  Kenne^j 
although  he  was  afterwards,  to  wit,  ouj  &c.  at,  Sec.  re- 
quested so  to  do,  did  not,  nor  would  pay  the  said  sum  of 
money,  or  any  part  thereof,  to  the  Plaintifi*  as  such 
receiver,  or  to  the  said  firm,  or  to  any  other  persoii 
on  their  behalf^  but  altogether  refused  and  neglected 
so  to  do,  to  wit,  at,  &;c«  And  the  same  debt  so  due 
fix>m  the  said  C.  Kennedy  to  the  said  firm  was  at  the 
expiration  of  the  said  last^mentioned  period,  to  wit,  on, 
&c«  wholly  unpaid,  to  wit,  at,  &c.  whereof  the  Drfend- 
ant  afterwards,  to  wit,  on,  &c.  there  had  notice;  and 
thereby,  and  according  to  the  tenor  and  efi*ect  of  his 
said  promise  and  undertaking,  he  the  Defendant  then 
and  there  became  liable  to  pay  to  the  Plaintiff  as  such 
receiver  the  said  sum  of  25L  25.,  on  the  same  day  and 
year  aforesaid,  to  wit,  at,  &c 


Cross  Seijt  obtained  a  rule  nisi  to  arrest  the  judg- 
ment, on  the  ground  that  there  was  no  consideration 
for  the  Defendant's  promise,  and  that  the  Plaintiff  had 
no  authority  to  enter  into  or  sue  on  such  a  contract  as 
that  on  which  he  had  declared. 


Wilde 
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W3de  Setjt  Aewed  csLUse.  The  Plaintiff,  as  receiver  188L 
appointed  by  the  Court  of  Chancery,  had  authority  to  ^^t  '■ 
collect  and  sue  for  the  debts  of  the  firm  ( Wynne  v.  Lord  v, 

Newborot^k  (a),  and,  as  incidental  to  that  authority,  to     Kennbj>t. 
press  or  suspend  payment  according  to  a  reasonable 
discretion;  for  by  a  judicious  forbearance  he  might  col- 
lect more  than  by  immediate  urgency.    After  verdict  it 
must  be  assumed  that  his  authority  was  duly  proved  at 
the  trial.    If  he  had  authority  to  suspend  as  well  as  to 
enforce  payment,  he  had  authority  to  enter  into  a  con- 
tract such  as  the  present,  by  which  the  suspension  is 
SGGorded  on  terms  favourable  to  the  principal  creditors, 
oamelj,  the  advantage  of  security  for  the  debt.    Then, 
tbe  Plaintiff  halving  authority  to  make  the  contract,  is 
the  only  person  who  can  sue  on  it.     He  is  not  agent  of 
the  creditors,  but  rather  appointed  to  control  them,  and 
is  clothed  with  an  independent  right     No  other  could 
sue;  and  payment^  even  to  the  creditors,  would  have 
been  no  discharge.    Forbearance  is  a  good  consider- 
ation; for  the  Plaintiff  was  responsible  for  the  result, 
and  that  responsibility  might  turn  out  to  his  detriment. 
If,  however,  his  responsibility  were  a  matter  of  doubt, 
and  an  advantage  were  gained  by  a  concession  as  to  the 
disputable    point,    that   is  a  suiBcient   consideration. 
Lmgridge  v.  DarvUle  (6),    Siracy  v.  Bank  of  Eng^ 
hnd.[€) 

Cross.  The  Plaintiff  merely  styles  himself  receiver 
appointed  by  the  Court  of  Chancery;  an  office  of 
which  a  court  of  law  can  take  no  notice.  If,  however, 
the  office  be  recognized,  the  Plaintiff's  duty  was  simply 
to  collect  debts,  not  to  enter  into  contracts  for  the 
forbearance  of  them,  or  to  engage  in  suits  to  enforce 

(a)  I  Tir/.  jun.  164.  (<)  6BingJb.'js4, 

(h)  sB.&  J.  117- 

B  i  such 


CASES  IN  MICHAELMAS  TERM 


1831. 


WlLLATTS 

Kmifior. 


such  contracts.  And  there  is  no  consideration  for  the 
Defendants'  promise;  since  the  verdict  in  thb  actios 
would  be  no  answer  to  an  action  in  the  name  of  the 
original  creditor  against  C.  Keimedjf. 

TiNBAL  C*  J.    I  think  there  is  no  ground  for  arrest- 
ing the  judgment  on  the  second  count  in  this  declar- 
ation.    The  count  states  that  one  Charles  Kamedy 
was  indebted  to  the  firm  of  Boeme  and  Smoitt  in  the 
sum  of  26L  2s. ;  that  the  Plaintiff  was  q^inted  by 
the  High  Court  of  Chancery  receiver  of  the  debts  due 
to  the  firm;  whereby  Charles  Kermeiy  became  liable 
to  pay  the  Plaintiii^  as  such  receiver,  the  said  sum  of 
money,  when  he  should  be  thereunto  requested :  there 
is,  therefore,  a  distinct  allegation  of  C.  Kennedies  liability 
to  pay  the  Plaintiff  when  requested.    It  is  objected, 
however,  that  this  Court  cannot  take  judicial  notice 
of  the  office  of  receiver;  but  after  verdict  we  may 
assume  that  it  was  proved  the  Plaintiff  had  a  right  to 
enforce  payment  to  himself  in  the  capacity  of  receiver. 
And,  as  to  the  objection  that  there  is  no  consideration 
for  the  Defendant's  promise,  it  is  sufficient  to  observe 
that  the  Plaintiff  did  not  interfere  as  a  stranger  in  the 
concerns  of  the  firm  for  which  he  was  appointed  re- 
ceiver: it  was  his  duty  to  require  the  debtor  to  pay, 
and  the  duty  of  the  debtor  to  pay  him.    The  contract, 
therefore,  to  forbear  to  proceed  against  the  debtor  was 
a  contract  from  which  the  Plaintiff  might  incur  a  detri* 
ment;  and  it  is  a  sufficient  consideration  for  a  contract 
if  one  party  receives  a  benefit  or  the  other  is  exposed  to 
a  detriment  from  it    We  must  assume  it  to  have  i^ 
peared  that  a  receiver  is  liable  to  answer  to  the  Court 
of  Chancery,  and  that  therefore  it  might  be  a  detriment 
to  him  to  give  time,  where  his  duty  in  the  first  instance 
was  to  require  payment.    Boeme  and  Co.  could  not 

have 
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lure  put  this  matter  in  sait  against  the  Defendant ;  and 
it  wonld  be  too  much  to  say  that  he  should  be  answer- 
able neither  to  the  receiver  nor  to  the  creditor.  After 
verdict  the  Plainti£P  is  sufficiently  connected  with  the 
cause  of  action ;  there  is  no  ground  for  considering  him 
a  stranger;  and  the  rule  therefore  must  be  discharged. 

Gaselee  J.  I  am  of  the  same  opinion.  A  receiver 
must  have  a  reasonable  discretion ;  and  if  he  exercises  it 
as  m  the  present  instance,  it  b  not  for  this  Court  to  say 
he  has  done  wrong.  He  is  responsible  to  the  court  by 
nUch  he  was  appointed.  By  giving  time  he  has  in- 
curred a  responsibility,  which  is  a  sufficient  detriment 
Id  form  the  consideration  for  the  Defendant's  promise. 

BosANQUET  J.  There  is  no  ground  for  arresting  the 
judgment  in  this  case.  It  has  been  objected  that  the 
Plaintiff  has  no  authority  to  sue :  but  the  contract  in 
question  was  made  by  him  in  his  character  of  receiver, 
and  not  as  agent  of  the  creditors,  and  in  his  character 
of  receiver  he  is  entitled  to  sue.  As  to  the  objection 
diat  a  receiver  has  no  authority  to  exercise  forbearance 
towards  a  debtor,  he  must  exercise  a  reasonable  dis- 
cretion, and  such  forbearance  is  not  of  itself  incom- 
patible with  his  duty  as  receiver.  Here  he  agrees  to 
fcrbear  if  a  third  person  will  give  security,  which  is  an 
advantage  to  the  creditors,  and  a  reasonable  exercise 
of  discretion.  That  forbearance  too  was  an  advantage 
to  the  debtor,  and  was  a  sufficient  consideration  for  the 
Defendant's  promise. 

Aldebson  J<  I  am  of  the  same  opinion.  Janies 
Kennedy  obtains  time  for  Charles  Kennedy^  on  an  under- 
taking to  pay  in  case  Charles  should  omit  to  do  so. 
That  is  a  sufficient  consideration  for  Jamts  Kennedi/s 

promise ; 
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18BL  promise;  and  the  jary  migfat  reasonably  presume  that 

'  J   -  "^  ^  the  Plaintiff  had  authority  to  do  that  which  the  Defend* 

V.  ant  requested  him  to  do. 
^^^^^^'  Rule  discharged. 


JV0V.4.         Hamilton,  Demandant;  Fabber,  Tenant; 

Wilson,  Vquchee. 

Recovery  n  USSELL  Serjt.  moved  to  amend  this  recovery,  suf- 

ttawposinir^he  ^^''^  *^  ^^^  ^^  Michaelmas  term  1782,  by  reversing 

namet  of  the  names  of  demandant  and  tenant,  pursuant  to  the 

denuDdant       j^  ^  make  the  tenant  to  thepradpe*  which  bore  date 
and  tenant.  ^       ^  »         . 

November  27.  1782,  and  the  deed  to  lead  the  uses,  which 

bore  date  Jantiarj/  d.  1782,  and  according  to  which 
Farrer  was  to  be  demandant  and  Hamilton  tenant  Pos- 
session had  gone  according  to  the  deed  ever  since. 

Russell  relied  on  Lord,  demandant^  Biscoe^  tenant  (a), 
Roberts,  demandant^  Robinson,  tenanted),  in  which  the 
same  amendment  had  been  made;  and  Loggin,  de^ 
mandantf  Rawlins,  tenant  {c),  where  the  principle  on 
which  such  amendments  are  allowed  is  stated  to  be 
the  statute  of  8  Hen*  6^  to  amend  the  misprision  of  the 
clerk.  Upon  that  principle  the  amendment  of  inserting 
<^  all  tithes  "  was  allowed  in  Dowse,  demandant,  LUyd, 
tenant  {d)  and  Milbank  v.  JoUiffe,  there  cited. 

In  Michaelmas  term  1830  the  Court  allowed  the 
amendment  now  required,  in  a  recovery  in  which  Rose 
was  demandant,  Frowd  tenant. 

(«)  Barnes,  %4.  {c)  BarneSf%t% 

{b)  %  Taunt.  %%%.  (d)  %B.isfP.57^ 

Wilde 
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WiUeSejjL  opposed  the  application,  on  the  ground       1691. 

that  this  recovery  was  suffered  at  bar ;  and  the  deed  to     „~  ^ 

^  ^  Hamilton, 

create  a  tenant  to  the  praeipe  bearing  a  date  subsequent  Demandant; 
to  the  first  day  of  the  term  in  which  the  recovery  was  ^^j^nt ' 
sofferedy  to  which  day  the  judgment  had  relation,  it 
could  not  cerate  in  support  of  the  recovery.  The  rule^ 
therefore,  as  to  collecting  the  intention  of  the  parties 
fifom  the  deed,  did  not  apply.  The  recovery  at  bar  was 
accomplished  according  to'  the  intention  of  the  parties ; 
asd  the' mistake  was  not  there^  but  in  the  deed.'  If  so, 
the  recovery  whoUy  failed;  for  the  tenant  had  no  estate 
in  him  at  the  time  of  the  recovery ;  and  the  statute 
14  6. 3.  C.20.  «.6.,  which  enacts  that  a  recovery  shall 
be  good  though  the  deed  be  executed  after  judgment, 
provided  it  be  executed  within  the  same  term,  applies 
only  to  <»ses  where  the  person  joining  in  the  recovery 
has  a  sufficient  estate  in  hifn  to  sufier  the  same«  To 
put  the  demandant  in  his  place,  without  any  writing  to 
warrant  such  a  proceeding,  would  be,  not  to  amend,  but 
to  substitute  a  new  recovery,  and  to  falsify  the  records 
of  the  coort;  it  would,  in  effect,  alter  the  warrant  of  at- 
torney, which  the  Court  has  always  refused  to  do.  The 
cases  referred  to  in  support  of  the  application  passed 
without  opposition,  and  perhaps  without  discussion ;  but 
in  Alkn^  demandant^  HexUyj  tenant  (a),  the  Court  re- 
fined to  makQ  the  amendment  now  required. 

BusselL  In  that  case  certain  documents  were  called 
for  by  the  Court;  and,  as  they  were  not  produced,  there 
might  have  been  reason  for  suspecting  fraud. 

TiNnAL  C  J.  I  think  that  this  amendment  ought  to 
be  allowed,  and  that  in  allowing  it  we  violate  no  general 
rde  of  law,  while  we  carry  into  effect  the  obvious  in- 
tention of  the  parties.    That  a  recovery -was  intended 

(a)  6B.M.A^' 

to 


IS 
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Hahxltok^ 
Demandant; 

Tenant 


to  be  suffisredi  and  the  dramatis  persona  assigned,  is 
admitted ;  and  the  only  question  is»  whether  the  formal 
parts  of  the  proceeding  are  suflBdent  after  fi%  years'  pos- 
session in  conformity  with  the  intendon  of  the  parties. 
In  support  of  that  intention  so  evinced,  can  we  allow  the 
names  of  the  demandant  and  tenant  to  be  transposed  ? 
I^ordf  denumdantt  Biscoe,  tenant^  is   an  authority  in 
point,  and  a  decision  where  the  application  was  opposed. 
But  it  is  said,  that  in  that  case  the  deed  to  make  the 
tenant  to  the  prtzcipe  was  anterior  to  the  recovery,  so 
that  there  was  something  to  amend  by.     It  is  true  that 
here  the  deed  bears  date  the  27th  of  November :  it  may, 
however,  have  been  executed  at  any  jtime  before :  but  if 
it  were  executed  on  the  day  it  bears  date,  not  more  than 
three  weeks  could  have  elapsed  from  the  time  of  the 
recovery ;  and  by  the  statute  14  G.  2.  c.  20.  s.  6.,  a  deed 
executed  subsequently  to  the  recovery,  in  the  same  term, 
is  put  on  the  same  footing  as  a  deed  executed  before. 
So  that  this  case  falls  within  the  principle  of  the  case  in 
Barnes  i  and  we  are  glad  that  any  ground  can  be  found 
to  support  a  possession  of  fifty  years,  and  the  manifest 
dictates  of  justice. 


Gaselee  J.  Consistently  with  the  facts  alleged,  the 
deed  may  have  been  executed  by  the  tenant  in  tail 
before  the  day  of  its  date;  so  that  there  may  be  no  neces- 
sity for  recurring  to  the  statute  of  1 4  G.  2. 

BosANQUET  J.  concurred  in  the  propriety  of  the 
amendment. 


Alderson  J.  We  should  be  very  anxidus  to  grant 
this  amendment  where  the  parties  clearly  intended  to 
effect  a  valid  recovery ;  and  the  only  error  is  of  the  same 
nature  as  putting  John  Doe  by  mistake  for  Bickard 
Boe. 

Fiat. 
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CoBBETT  and  Others,  Assignees  of  Baker,  a      Nov.  lo; 
Bankrupt,  t\  Cochrane. 

THE  Plaintiffi  declared,  as  assignees  of  the  bankrupt  PUintifis  de- 

Baier,  for  the  amount  of  goods  sold  by  him  to  De-  c^*f^  *■ 
fendant;  and  alleged  as  a  breach,  that  the  Defendant  assigned  a 
had  not  paid  Bizker  or  the  Plaintiffs,  "  assignees  as  afore-  breach  in  non- 
said."  paymcntto 

tnemiassignees 
Demurrer,  that  the  damage  was  not  alleged  to  have  as  aforesaid, 

accrued  to  the  PIainti£&,  as  assiimees  as  aforesaid,  and  ^^^^  ®^  ^ 

assignees  as 
tbat  the  Plaintiffi;  had  shewn  no  cause  of  action  in  any  aforesaid: 

other  character.  Held,  suffi- 

cient on  spe- 
cial demurrer. 
Merexether  Seijt  in  support  of  the  demurrer,  referred 

to  Bridgen  v.  Parkes  (a),  and  HenshaU  v.  Roberts,  ifi) 

Bat 


The  Court  thought  there  was  nothing  in  the  objection, 
for  the  words  **  assignees  as  aforesaid"  might  be  rejected 
as  surplusage. 

Judgment  for  Plaintiffs. 

(a)  %B.tffP.  4M«  {t)  5  S^U  R*  Z50* 
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Nifv.  11.     Booty,  Demandant;  Cameron,  Tenant;  North, 

and  Three  Others,  Vouchees. 

JN  this  recovery  there  were  four  vouchees,  three  of 
whom  appeared  in  court ;  the  fourth,  who  resided  ia 

Jamaica^  had  executed  a  warrant,  in  which  he  was  the 

only  vouchee  named. 

The  officer  of  the  Court,  thinking  that  all  four  ought 

to  have  been  named  in  that  warrant,  otherwise  it  did 

not  appear  to  be  the  same  recovery, 

Taddy  Serjt  moved  that  the  recovery  might  pass, 
contending  that  the  warrant  was  sufficient,  as  not  being 
incompatible  with  a  recovery  in  which  four  were  vouched, 
and  referred  to  Simmons  and  three  others,  vouchees  (a), 
as  an  authority  in  point 

The  Court  thought  the  warrant  was  not  in  the  regular 
form,  but  on  the  authority  of  the  case  referred  to,  acceded 
to  the  application. 

Fiat. 

(a)   11  B.  Moorct  4Ss. 


Markham,  PlaintiflT;  Bayley,  Deforciant. 

''PHIS  fine  was  taken  in  the  West  Indies^  by  comniis- 
sioners  under  a  dedimus  potestatem  duly  acknow- 
ledged :  the  praecipe  and  concord  were  signed  by  the 

commis- 
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commissioner^  and  the  usual  affidavit  made  by  one  of       1831. 

them ;  but  one  of  the  commissioners  omitted  to  endorse     ^,  ^ 

Markhah^ 

his  name  on  the  dedimus.  PlaintiflT; 

Bayley, 
Deforcient. 
Scrhen  Seijt  moved  that  the  fine  might  pass  notwith- 
standing. 

Fiat. 


Hepworth  v.  Sanderson.  Nov.  i%. 

^HE  Plaintiff  in  this  cause  having  obtained  a  rule  Plaintiff  issued 

caUing  on  the  bailiff  of  the  liberty  of  Langborough  ^^^^^f 
( Yorkshire)  to  make  a  return  to  the  sheriff's  mandate  for  a  liberty,  to 

the  capture  of  the  Defendant  under  a  ca.  sa. ;  **^»'  *^^  ^^ 

fendant  on  a 

ca.  ja.    De- 

.Wilde  Serjt  moved  to  discharge  this  rule,  on  an  affi-  fendant  was 

davit,  which  stated  thsit,  upon  the  commissioner  of  the  ^"^     '     " 

.  .  .  .  charged,  under 

insolvent  debtors'  court  making  his  last  visit  to  Yorkj  the  insolvent 

the  constable  of  York  Castle  had  certified  that  the  De-  debtors'  act, 

fendant  was  in  bis  custody  at  the  suit  of  the  Plaintiff;  ^^   ^f  ^^ 

that  the  Defendant  had  been  duly  discharged  under  the  sheriff  of  the 

insolvent  debtors'  act,  and  that  the  Plaintiff,  the  sole  ^?^'  J^® 

^  ...     Plaintiff  hav- 

creditor,  had  afterwards  been  appointed  assignee  of  his  ing  become 

estate  and  effects.  ^^  assignee 

under  the  dis- 
charge, Held, 

Jones  Serjt,  on  the  part  of  the  Plaintiff,  contended  that  he  was 

that  this  was  no  answer  to  the  rule  for  the  officer  of  the  ^'°PP"*  ^° 

rule  the 

liberty  to  return  the  mandate.     The  officer  of  the  liberty  officer  of  the 
was  guilty  of  a  violation  of  his  duty  in  transferring  the  liberty  to 
Defendant  to  the  custody  of  the  sheriff.     In  Boothman  mandate  for 
V.  Earl  of  Surry  {a)  it  was  held,   that  the  bailiff  of  a  the  capture  of 
liberty,  who  had  the  return  and  execution  of  writs,  was  ^^^  defendant. 

[a)  %T.R.s. 

C  2  liable 
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Hepworth 

V, 

Sandebson. 


liable  to  an  action  of  debt  for  an  escape,  if  he  removed 
a  prisoner  taken  in  execution  to  the  county  gaol,  situate 
out  of  the  liberty,  and  there  delivered  him  into  the 
custody  of  the  sheriff;  and  the  Plaintiff's  acceptance  of 
the  o£Bce  of  assignee,  which  is  a  trust  for  the  benefit  of 
a  general  body  of  creditors,  was  no  waiver  of  any  claim 
he  might  have,  as  an  individual,  against  the  officer  of 
the  liberty  for  misconduct  anterior  to  the  date  of  the 
assignment. 


TiNDAL  C.  J.  The  Plaintiff  in  this  action  has  ob- 
tained the  ordinary  rule,  calling  on  the  officer  of  a 
liberty  to  return  the  mandate  of  the  sheriff  for  taking 
the  Defendant  into  custody  upon  a  capias  ad  satisfaci" 
endum.  A  rule  has  since  been  obtained  to  discharge 
the  rule  for  compelling  a  return  to  the  mandate;  and 
we  think  this  latter  rule  should  be  made  absolute.  There 
are  many  cases  in  which  a  plaintiff  is  not  entitled  to  call 
for  the  return  of  a  writ ;  as  where  he  has  taken  an 
assignment  of  the  bail-bond,  or  has  otherwise  so  con- 
ducted himself  as  to  shew  that  he  is  contented.  Thus, 
when  he  has  acted  as  his  own  bailiff,  or  when,  after  an 
arrest,  he  has  met  the  defendant  and  accepted  a  sum  in 
discharge  of  all  claims,  can  he  call  for  a  return  of  the 
writ  ?  Put  the  case  of  the  bankruptcy  of  the  defendant, 
and  the  plaintiff  becoming  his  assignee,  could  he  sue  the 
sheriff  and  obtain  a  separate  compensation  ?  The  merits 
are  the  same  here ;  for  after  the  arrest,  the  Plaintiff  con- 
sents to  become  assignee  under  the  insolvent  debtors' 
act,  and  has  all  the  Defendant's  property;  he  is  estop- 
ped, therefore,  to  go  into  the  question  of  escape,  which, 
at  all  events,  is  an  escape  in  law  only,  and  not  in  fact. 
After  becoming  a  party  to  the  deed  of  assignment, 
which  would  not  have  been  made,  unless  the  Defendant 
had  been  in  custody  and  discharged,  the  Plaintiff  has 
admitted  that  the  custody  was  an  existing  legal  custody ; 

he 
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he  onght  not,  tberefore,  still  remaining  assignee,  to  call 
for  this  return  in  the  face  of  his  own  admission. 

Gaselee  J.  The  assignment  to  the  Plaintiff  is  sub- 
seqaent  to  the  discharge  of  the  Defendant,  and  that  is 
decisive.  The  Defendant's  petition  shews  where  he  is 
in  custody,  and  his  schedule,  for  what  debts.  The 
Plaintiff,  therefore,  must  have  been  aware  of  all  the  cir- 
camstBDces  when  he  consented  to  become  assignee. 

Bosakquet  and  Alderson  Js.  concurring,  the  rule 
for  discharging  the  rule  for  a  return  was  made 

Absolute. 


1831. 


Hepworth 
Savdessok. 


Sherlock  v.  Barned. 


Nov,  I  a* 


TTPON  the  first  trial  of  this  cause  the  Plaintiff  obtained 
a  verdict,  which  the  Defendant  moved  to  set  aside, 
on  the  ground  of  an  alleged  misdirection  of  the  Judge. 
The  Court  directed  a  new  trial,  and  by  the  terms  of  the 
rule  the  costs  of  the  former  trial  were  to  abide  the 
event 

The  Defendant  having  obtained  a  verdict  on  the  new 
trial,  the  prothonotary  allowed  him  the  costs  of  that  trial 
only;  whereupon 

Wilde  Serjt  obtained  a  rule  for  the  prothonotary  to 
review  his  taxation,  and  allow  the  costs  of  the  former 
trial  also. 


When  the 
costs  of  the 
former  trial  are 
to  abide  the 
event  of  a  new 
trial,  if  the 
same  party 
succeeds  on 
the  new  trial, 
he  has  the 
costs  of  both 
trials;  if  a 
different  party, 
he  has  only 
the  costs  of 
the  new  trial. 


Jwies  Serjt,  who  shewed  cause,  contended,  that  by 
the  practice  of  both  Courts,  when  the  costs  of  the  for- 

C  3  mer 


2% 


18S1. 


Sherlocjc 
Barnex). 
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mer  trial  were  to  abide  the  event,  if  die  same  party  suc- 
ceeded on  both  trials  he  had  the  costs  of  both ;  if  a 
different  party,  he  had  only  the  costs  of  the  last  triaL 
Chapman  v.  Parhidge.  (a) 

Wilde.     In  Chapman  v.  Partridge  the  Court  said,  that 
the  words  of  the  rule  ought  to  be  construed  with  re- 
ference to  the  question  which  must  have  been  depending, 
namely,  whether  the  new  trial  should  be  granted  upon 
payment  of  the  costs  of  the  first  by  the  defendant ;  and 
upon  that  principle  proceeded  the  decbion  in  Brawn  v. 
Boyn.  {b)     Here,  the  Plaintiff,  having  obtained  the  first 
verdict  through  the  misdirection  of  the  Judge,  was  not 
entitled  to  exact  the  costs  of  the  first  trial  as  the  con- 
dition of  allowing  the  Defendant  to  go  down  again ;  and 
the  Defendant  having  now  established  that  the  Plaintiff 
never  had  any  cause  of  action,  ought,  in  justice,  to  be 
indemnified  for  all  the  expense  he  has  incurred.     With 
reference  to  the  question  here,  the  rule,  that  the  costs  of 
the  former  trial  shall  abide   the  event,  must  be  con- 
strued as  a  sort  of  bargain  made  with  the  Defendant  to 
ensure  him  ultimately  against  the  vexation  of  an  un- 
founded suit. 

TiNDAL  C.  J.  We  ought  to  adhere  to  the  rule  gene- 
rally received  in  this  Court,  and  universally  in  the  Court 
of  King's  Bench,  that  a  party  who  succeeds  on  a  second 
trial,  not  having  succeeded  on  the  first,  is  entitled  to  the 
costs  of  the  second  trial  only.  There  has  been  no  bar- 
gain here  to  take  the  case  out  of  the  ordinary  rule.  A 
misdirection  was  alleged,  and  the  Court  feeling  a  doubt, 
sent  the  case  down  for  a  second  enquiry.  The  Defendant 
was  put  under  these  terms  to  ensure  to  the  Plaintiff  the 
costs  of  both  trials,  in  case  the  verdict  should  be  the 


{a)  tN.R.z^%. 


[b)  5  B.  if.  309. 


same 
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same  way  a  second  time ;  for  a  party  does  not  pay  the       1831. 
costs  of  a  trial  on  which  he  succeeds. 


Gaselee  J.  There  never  has  been  any  variance 
between  the  practice  of  the  two  courts  on  a  rule  worded 
Lie  this;  and  if  there  were  any  bargain  between  these 
parties  to  a  different  eflfect,  it  ought  to  have  been  dearly 
expressed. 

BosANQUET  J.  concurred. 

Alderson  J.  The  condition  that  the  costs  of  the 
former  trial  shall  abide  the  event,  is  a  condition  in 
favour  of  the  party  against  whom  the  rule  for  a  new 
trial  is  granted.  The  party  applying  for  a  new  trial 
must  take  it  on  any  terms  which  the  Court  may  think 
fit  to  impose.  The  party  against  whom  the  application 
is  made  is  already  in  a  fiivourable  position,  and  can 
scarcely  be  called  on  to  pay  costs  for  his  success. 

Rule  discharged. 


Shbrlogc 

V, 

Babnxd. 


Powell  v.  Eason.  Nov.  14. 


THE  Defendant  had  been  discharged  under  the  in-  A  discharged 
solvent  debtors*  act  in  February  1 830.  insolvent  is  not 

,  exonerated 

The  Plaintiff,  as  a  surety,  had  joined  the  Defendant  from  the  claim 
in  a  promissory  note  to  one  Bellj  which  became  due  ^  » surety, 
before  the  Defendant  had  filed  his  schedule  in  order  ^^q^e^y  ^ 

to  his  discharge.     The  schedule  specified  the  debt  to  the  discharge^ 
^^  a  debt  due 

beforo. 
Thb  note,  the  Plaintiff,  after  the  Defendant's  dis- 
charge, was  called  on  to  pay,  and  haying  paid  it  in 

C  4  December 
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December  1880,  sought  by  this  action  to  recover  the 
amount  from  the  Defendant  The  Defendant  had  in- 
serted the  Plaintiff's  name  and  the  amount  of  the  pro- 
missory note  in  his  schedule. 

A  verdict  having  been  obt  ined  for  the  Plaintiff, 

Adams  Seijt  obtained  a  rule  nisi  to  set  it  aside,  on 
the  ground  that  the  Defendant,  by  his  discharge  under 
the  insolvent  debtors'  act,  was  exonerated  from  any 
such  demand. 

Wilde  Serjt  was  to  have  shewn  cause,  but  the  Court 
called  on 


Adams  to  support  his  rule.  He  contended  that  the 
general  object  of  the  insolvent  debtors'  act,  7  G.  4.  c.  ol*^ 
was  to  give  the  debtor  a  complete  discharge  from  all  his 
embarrassments,  which  object  would  be  defeated  if,  not- 
withstanding a  discharge  from  the  claim  of  a  principal  ' 
creditor,  he  should  afterwards  be  liable  at  the  suit  of  a 
surety  to  such  creditor.  The  insolvent  is  not  to  take 
the  benefit  of  the  act  a  second  time  within  five  years, 
except  in  certain  cases,  of  which  a  suit  at  the  instance 
of  a  surety  is  not  one ;  if,  therefore,  this  action  lies,  the 
Defendant  may,  for  five  years,  be  deprived  of  the  benefit 
of  the  act.  By  section  60.  he  is  to  be  released  from 
arrest  for  any  debt  or  sum  or  sums  of  money  due  before 
his  discharge;  and  the  words  sum  or  sums  of  money 
seem  to  have  been  intended  to  apply  to  such  a  demand 
as  the  present.  So  by  s.  61.  he  is  to  include  in  his 
schedule  sums  payable  by  way  of  annuity  or  otherwise. 
In  JVilmerv.  White  (a)  the  Court  did  not  decide  this 
question)  but  merely  refused  to  interfere  summarily  on 
motion. 


{a)  6Bingb.%^j, 


Heath 
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fieaM  Seijt.  was  on  the  same  side.  *    .  18S1. 

TiNDAL  C.  J.     I  think  the  verdict  for  the  Plaintiff 
ought  to  stand.    The  question  arises  on  the  construe-  • 
tion  of  the  insolvent  [debtors'  act,  and  we  are  to  take  • 
the  description  of  the  debts  from  which  the  insolvent  is  ' 
to  be  discharged  from  the  tenth  and  forty-sixth  sections  * 
of  the  act.     The  tenth,  which  authorizes  the  insolvent's 
petitioo,  describes  them  as  **  the  demands  of  all  persons 
who  shall  claim  to  be  creditors  of  such  prisoner  at  the 
time  of  presenting  such  petition."  ^ 

And  s.  46.  authorizes  his  discharge  from  custody  *^  as  • 
to  the  several  debts  and  sums  of  money  due  or  claimed 
to  be  due  at  the  time  of  filing  such  prisoner's'  petition.^' 

Then,  was  the  Plaintiff  a  creditor  of  the  Defendant  ' 
at  the  time  of  presenting  his  petition  ?   There  was  no  ' 
debt  as  between  him  and  die  Defendant ;  the  debt  was  • 
dae  from  the  Defendant  to  Bellf  the  Plaintiff  was  no 
more  than  a  surety,  and  consequendy  no  creditor  at 
the  time  of  the  discharge.     As  a  confirmation  of  this 
Tiew  of  the  subject,  we  find  that  in  an  act  passed  the 
year  before,   the   bankrupt  act  6  G.  4.  c.  16.,   a  ma- 
chinery is  employed  to  relieve  the  bankrupt  from  the 
cUim  of  a  surety,  for  he  may  pay  the  debt  and  stand  in 
the  place  of  the  original  creditor.     There  is  no  such 
claase  in  the  present  act,  from  which  we  may  infer  that 
the  legislature  intended  to  discharge  a  bankrupt  from 
such  claims,  but  not  an  insolvent. 


'f 


Gaselee  J.    I  am  of  the  same  opinion.    There  is  no  ' 
possibility  for  a  surety  to  claim  under  the  insolvent    ' 
debtors'  act,  except  by  paying  the  debt  before  the  in- 
solvent's discharge.  ,      -    ."* 

BosANQUET  J.     The  Plaintiff  is  entitled  to  retain  his 

verdict:  die  debt  for  which  he  sues,  became  due  sub-  - 

1  sequendy 
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sequently  to  the  discharge  of  the  insolvent,  and  there 
are  no  words  in  tlie  act  which  relieve  the  insolvent 
from  such  a  claim.  The  relief  is  confined  to  debts  due 
at  the  time  of  the  discharge*  As  to  debts  to  become 
due  by  bcmd,  annuity,  or  otherwise^  the  fifty-first  sec- 
tion, which  applies  to  them,  cannot  include  a  debt  like 
this,  for  it  says  the  Court  shall  ascertain  tfaeir  value, 
**  regard  being  had  to  the  original  price  given  for  such 
sum  or  sums  of  money,  deducting  therefrom  such  cfimi- 
nution  in  the  value  thereof  as  shall  have  been  caused  by 
the  lapse  of  time  since  the  grant  thereof  to  the  time  of 
filing  sudi  prisoner's  petition." 


Aldbrson  J.  The  fifty-first  section  was  meant  to 
benefit  annuity  creditors,  by  enabling  them  to  claim  for 
the  whole  amount,  instead  of  the  mere  arrears  due  at 
the  time  of  the  discharge* 

Rule  discharged* 


iVbv.  1%. 

Defendant, 
upon  certain 
terms  favour- 
able to  Plain* 
tifl^  was  al- 
lowed to  have 
a  special  jury 
after  the  cause 
had  stood  for 
trial  by  a  com- 
mon jury  dur- 
ing a  whole 
sittingsy  and 
had  been  twice 
postponed  at 
the  instance  of 
the  Defendant. 


Thorme  v.  Marquess  of  Londomderrt. 

HTHIS  cause,  an  action  for  an  assault  on  a  female  ser- 
vant, was  entered  for  trial  by  a  common  jury  at  the 
sittings  after  last  Trinity  term ;  it  was  twice  called  on 
late  in  the  day,  and  as  often  postponed  on  the  repre- 
sentation of  the  Defendant's  counsel,  that  it  would  occupy 
a  long  time.  The  cause  having  been  made  a  remanet 
to  this  term,  the  Defendant  now  obtained  a  rule  for  a 
special  jury;  which  rule 

Wilde  Serjt.  moved  to  discharge,  on  the  authority  of 
the  rule  of  Court,  which  requires  that  the  rule  for  a 

special 
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special  jury  be  served  two  days  before  the  adjourn- 
ment day  after  each  term  {a).  The  application  should 
have  been  made  before  the  adjournment  day  of  the  last 
attings. 

Jones  Serjt.,  on  the  part  of  the  Defendant,  ofibred 
judgment  of  the  term,  the  production  of  certain  wit- 
nesses^ and  other  facilities  to  the  Plaintiff,  as  the  con- 
dition of  retaining  the  special  jury. 

These  terms  were  not  acceded  to;  but 

The  Court  allowed  the  Defendant  to  retain  his  special 
JQiyupon  condition  of  his  fixing  the  cause  for  trial  on  a 
certain  day,  giving  judgment  of  the  term,  and  bringing 
op  certain  witnesses  required  by  the  Plaintiff. 

Rule  to  set  aside  the  rule  for  a  special  jury 
discharged. 

(a)  ILT.  s^G.3,     4  Taunt,  600. 


27 


lash 


Tho&ne 

V 

Marquess  of 

LoNDOtf* 
DERBY. 


Mayor  and  Corporation  of  Norwich  v.  Gill.       aj?*.  x6. 

THE  sheriffs  and  coroners  of  Norwich  being  members  Practice. 

X,  Eliaora. 

of  the  corporation, 

Tadtbf  Seijt  moved  that  the  Court  would  enjoin  the 
prothonotary  to  approve  or  appoint  elisors  to  whom 
process  should  be  directed ;  the  prothonotary  thinking 
bQ  could  not  do  so  without  an  order  from  the  Court. 

The  Court  acceded  to  the  application^  and  made  the 
nile  absolute  in  the  first  instance* 

Rule  absolute* 
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Nov*  i6« 

Practice. 

Venue. 


ScRUTON  V.  Dawson. 

TONES  Seijti  upon   tbe  usual  affidavit,   moved  to 
change  the  venue  firom  London  to  the  city  of  Not' 
mchj  unless  the  Plaintiff  would  consent  to  try  in  the 
county  of  ^of;/^;  but 


The  Court  refused  to  accede  to  the  application,  ex- 
cept on  an  affidavit  disclosing  special  grounds  for  it, 
and  Jones 

Took  nothing,  {a) 


(a)  See  Walton  v.  Huttouf 
I  CbittytRep.  Z4.>  and  z  TidtPs 
Pr,6ss*  (8th  ed.)  in  not,   Abo 


15  Peteridorjfs  Ah.  tit.  Venue^ 
in  not. 


NoV'  z6* 

As  against  an 
execution 
creditor,  a 
landlord  is  en- 
titled to  a  full 
year's  rent, 
although  he 
has  been  used 
to  remit  some 
portion  of  it 
to  his  tenant. 


Williams  t;.  Lewsey. 

l^XECUTION  being  issued  in  this  cause  against  the 
Defendant's  goods,  the  sheriff,  before  the  goods 
were  sold,  received  notice  from  the  Defendant's  land- 
lord to  retain  450/.  for  a  year's  rent 

The  sheriff,  under  an  indemnity,  refused  to  retain 
more  than  S60/.,  on  the  ground  that  the  landlord  had 
abated  his  rent  to  that  amount 

On  a  motion  calling  on  the  sheriff  to  pay  over  the 
450/.  to  the  Defendant's  landlord  out  of  the  proceeds 
of  the  Defendant's  goods,  the  landlord  deposed,  that 
though  on  account  of  hard  times  he  had  made  a  volun- 
tary reduction  in  the  Defendant's  rent,  yet  he  always 
considered  himself  entitled  to  demand  the  full  amount, 

and 
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and  gave  his  half-year's  receipt  for  ^^  180/.  in  satisfaction        1831. 
of  235/1,"  whereupon, 

TiNDAL  C.  J.  said  it  was  a  very  clear  case.  The 
landlord  was  not  bound  to  make  an  abatement  to  the 
tenant's  creditors,  because  he  had  chosen  to  make  an 
abatement  to  the  tenant. 

Rule  absolute. 

WSde  Serjt  for  the  landlord ;  Jndreaos  Seijt.  for  the 

sheriff. 


Bridges,  Widow,  v.  Smyth,  Spinster.  Nov.  x6. 

Same  v.  Same. 

jURS.  BRIDGES  had  judgment  in  this   Court  in  Held,  that  a 
the  above  two  actions  to  the  amount  of  816/.  155.,  J^^P.^^^®^ 
and  she  dying  after  the  judgments  were  entered  up,  ^i^  q^^^ 
Prawdj  her  attorney,  who  claimed  to  be  a  judgment-  might  be  tet 
creditor,  had  taken  out  letters  of  administration.  judemrat  for 

Miss  Smyth  had  a  judgment  in  the  Court  of  King's  Defendant  in 

Bench  to  the  amount  of  30521.  against  Mrs.  Bridges^  K.B.,  dthough 

a         Plaintiu  was 
and  Froml  was  requested  to  set  off  the  816/.  155.  against  ^^ad,  and  the 

the  S052L    This  he  refused  to  do :  whereupon,  judgment  was 

assets  in  the 
hands  of  her 
Wilde  Serjt.  obtained  a  rule  nisi  for  Miss  Smyth  to  administrator: 

enter  satisfaction  on  the  judgment  rolls  in  this  Court,    ^  ^^f*  ^* 
,  ,       .  .  ^  -  i_      the  judgment 

upon  acknowledging  satisfaction  for  816/.  155.  on  the  inK.B.  for 

judgment  for  3052/.  in  the  Court  of  King's  Bench,  and  Defendant  was 
for  Frtfwd  to  pay  the  costs  of  the  application*  ^^  entered  np 

within  two 
terms  after  death  of  Defendant,  verdict  having  been  given  during  her  life,  and  the 
<May  occasioned  by  a  motion  touching  an  award. 

Storks 
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1831.  Siaris  and  lUmeU  SerjU.  shewed  cause,  and  objected, 

first,  that  the  judgment  in  the  Court  of  Ktng'^  Bench 
was  invalid ;  Mrs.  Bridges  having  died  after  verdict,  and 
judgment  not  having  been  signed  within  (wo  terms 
after  her  death,  as  it  ooght  to  have  been  pursuant  to 
17 Cbr. 2.  c.%. 

Secondly,  That  execution  had  been  executed  by  Mrs. 
Bridge^  she  having  issued  a  writ  of  elegit^  and  havmg 
commenced  actions  of  ejectment  to  enforce  it 

Thirdly,  That  Mrs«  Bridges  being  dead,  and  Fraofd 
being  her  administrator,  the  judgments  in  this  Court 
were  in  a  different  right,  and  could  not  be  set  ofi*  without 
compromising  the  interests  of  creditors ;  and 

That  Framd  had  a  lien  for  his  costs  upon  the  judg- 
ments in  this  Court 

Wilde,  in  answer  to  the  first  objection,  stated,  that 
the  verdict  in  the  King's  Bench  had  been  obtained 
before  the  death  of  Mrs.  Bridges^  and  was  taken  sub- 
ject to  the  award  of  an  arbitrator  as  to  the  amount, 
which  award  was  also  made  before  the  death  of  Mrs. 
Bridges:  but  that  she  obtained  a  rule  nisi  to  set  aside 
the  award,  against  which  rule,  owing  to  the  pressure  of 
business  in  the  Court,  cause  could  not  be  shewn  within 
two  terms  after  the  death  of  Mrs.  Bridges. 

In  answer  to  the  second,  he  stated  that  the  actions 
of  ejectment  had  not  been  proceeded  with,  and  cited 
Simpson  v.  Hanky  (a),  where  the  defendant  was  allowed 
to  enter  satisfaction  on  the  roll  upon  a  judgment  ob- 
tained against  him,  on  his  acknowledging  satisfaction 
for  the  amount  upon  a  judgment  obtained  by  him  in 
C.  P.  against  the  plaintiff  for  a  larger  amount,  although 
he  had  the  plaintiff  in  custody  in  execution  of  that 
judgment;  and  homos  v.  Mellor{b)  to  the  same  efiecL 

(a)  iM.t^S.  696.  (b)  s  B.  M.  95. 

In 
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la  answer  to  the  thixd  cdijectioD,  he  cited  Barter,  18SL 
Administratrix,  v.  Braha!m{a)j  where  a  judgment  in 
B.  R.  was  ordered  to  be  set  off  against  a  judgment  in 
C  &,  and  the  balance  due  to  the  plaintiff  to  be  paid  by 
the  defendant  in  C.  B»;  the  balance  being  all  that  the 
creditors  could  claim. 

As  to  the  attorney's  lien,  in  this  Court  it  did  not 
loterfere  with  a  set-off  of  judgments. 

TiNDAL  C.  J.  We  think  this  rule  ought  to  be  made 
absolute.  Mrs.  Bridges  obtained  judgment  against  Miss 
Sm^  in  two  actions  in  this  Court,  amounting  together 
to  8162. 155.,  and  died  after  the  judgments  had  been 
entered  op  in  this  Court,  but  two  terms  before  judg- 
ment bad  been  entered  up  against  her  by  Mias  Sanfth  in 
the  Court  of  King's  Bench.  Fraood,  her  attorney,  took 
ODt  admmistration  to  the  effects  of  Mrs.  Bridges,  claim- 
ing to  be  a  judgment  creditor;  and  the  question  is. 
Whether  the  judgments  entered  up  in  this  Court  for 
Mrs.  Bridges  are  properly  the  subject  of  set-off  against 
the  judgment  obtained  by  Miss  Smyth  in  the  Court  of 
King's  Bench  ?  Three  objections  have  been  made  to 
the  set-off.  It  has  not  been  urged  that  the  judgments 
of  one  Court  cannot  be  set  off  against  the  judgments  of 
another;  but  it  is  said  that  the  judgment  in  the  Court 
of  King's  Bench,  if  not  void,  is  at  least  irregular,  be- 
cause it  was  not  signed  within  two  terms  after  the  death 
of  Mrs.  Bridges.  The  rule,  however,  established  by  the 
statute  17  Car.  2.  does  not  apply  to  such  a  case  as  this. 
The  verdict  was  obtained  in  the  lifetime  of  Mrs.  Bridges : 
the  amount  of  damages  was  referred  to  an  arbitrator, 
who  also  made  his  award  in  her  lifetime ;  but  an  ap- 
plication was  made  on  her  part  to  reduce  the  amount  of 
damages,  and  the  rule  was  pending  during  the  time 

{a)  3^/j.396. 

necessary 
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18S1*  necessary  for  deciding  other  causes  which  had  priority. 
Pending  the  rule  Mrs.  Bridges  died.  The  case,  there- 
fore, does  not  depend  on  the  statute  of  Car.  2.,  but  on 
the  rule  of  common  law,  that  where  parties  are  hung  up 
by  act .  of  law  neither  of  them  loses  his  right,  but 
eventually  judgment  is  entered  tntnc  pro  tuncy  as  if  the 
party  were  still  alive.  And  while  the  judgment  is 
suffered  to  exist  on  the  rolls  of  the  Court  without  any 
steps  to  set  it  aside,  we  can  only  treat  it  as  a  valid 
judgment. 

The  second  objection  is,  that  Mrs.  Bridges^  one  of  the 
parties,:  has  prosecuted  her  judgment  to  execution ;  that 
she  has  advanced  a  step  further  than  the  other,  and  ought 
not  now  to  be  stopped.  In  reality  she  has  obtained  no 
advantage,  because  nothing  has  been  done  on  the  eject- 
ments; and  endeavouring  to  obtain  satisfaction  is  no 
answer  to  an  application  like  this  unless  complete  satis- 
faction be  obtained.  That  appears  from  Simpson  t« 
Handley^  where  the  defendant  was  allowed  to  set  off  a 
judgment  against  a  judgment  of  the  plaintiff's,  although 
he  had  the  plaintiff  in  execution. 

The  third  objection  is,  that  this  is  not  a  case  between 
two  parties,  each  in  his  own  right ;  not  a  case  of  simple 
plaintiff  and  defendant;  but  the  plaintiff  in  one  suit  being 
dead,  the  rights  of  others,  that  is,  the  rights  of  creditors 
to  assets,  intervene.  The  objection  turns  on  a  fallacy. 
For  what  are  the  assets  ?  Suppose  a  simple  contract 
debt  of  50/.  on  one  side,  and  of  40/.  on  the  other,  the 
assets  would  be  10/.  The  circumstance  that  the  debts 
are  judgment  debts  makes  no  difference :  the  actual  ba- 
lance forms  the  assets.  In  Barkery  AdministrairiXi  v. 
Brabham  a  judgment  in  B.  R.  was  ordered  to  be  set  off 
against  a  judgment  in  C.  B.,  and  the  balance  due  to  the 
plaintiff  to  be  paid  by  the  defendant  in  C.  B. 

As  to  the  attorney's  lien,  it  is  well  known  that  in  this 
Court  we  do  not  regard  it  when  we  look  at  the  rights 

of 


IN  THE  Second  Year  of  WILLIAM  IV.  8S 

of  the  parties.     An  officer  of  the  Court  was  bound  to        1831. 
know  the   rule  in   that   respect,    and   therefore   Mrs. 
Bridges^s  attorney  having  refused  to  allow  the  set-ofi» 
must  pay  the  costs  of  this  application. 

Gaseleb  J.  The  only  difficulty  I  felt  was  as  to  the 
attorney's  being  administrator.  That  doubt  is  removed 
by  Barker  v.  Braham;  and  we  cannot  upon  affidavit 
enquire  into  alleged  defects  in  a  judgment  of  the  Court 
of  King^s  Bench.  I  have  some  doubt  about  the  costs, 
but  not  enough  to  induce  me  to  diffisr  from  the  rest  of 
the  Court 

BosANQUET  J.  I  concur  as  to  the  set-off;  and  as  to 
the  costs,  I  think  they  ought  to  be  paid  by  the  attorney, 
because,  being  an  officer  of  the  Court,  he  was  bound  to 
Imow  the  rule,  and  not  to  drive  the  other  party  to  make 
this  application. 

Alderson  J.  concurred. 

Rule  absolute. 


CoRBETT  and  Another  v.  Brown.  nw.  15. 

THE  declaration  stated,    that   the  Plaintiffs,  before  PUintiffibemg 
and  at  the  times  of  the  committing  the  grievances  *^"Vj*r   I" 
by  the  Defendant  as  thereinafter  mentioned,  had  been,  ^nt's  son  with 

and   still    were,    warehousemen,    and    the    trade   and  goods  on  cre- 
dit, enquired 
of  tike  Defendant,  by  letter,  whether  his  son  had»  as  he  asserted,  300/.  of  his  own  pro- 
p^ :  Defendant  answered  that  he  had ;  the  fact  being  that  Defendant  had  lent  his 
Km  300/.  on  hu  promissory  notei  payable  with  interest  on  demand,  and  had  received 
interest  on  the  note. 

The  sen  having  afterwards  become  insolvent!  Heidi  that  this  was  a  misrepresent- 
a^n  for  which  the  Defendant  was  liable  in  damages  to  the  Plaintiffs,  and  a  jury 
laving  found  for  Defendant,  the  Court  granted  a  new  trial. 

Vol.  VIII.  D  business 
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business  of  warehousemen  for  and  during  all  that 
time  had  used  exercised  and  carried  on,  and  still  did 
use,  exercise,  and  carry  on,  at,  &c« ;  that  the  Plaintifis, 
so  being  warehousemen,  and  so  using,  exercising,  and 
carrying  on  the  said  trade  and  business,  one  Henry 
Breramy  before  the  committing  of  the  grievance  by  the 
Defendant  thereinafter  next  mentioned,  on  the  15th 
of  April  18S0,  at,  8lc.  applied  to  the  Plaintiffs,  and 
then  and  there  stated,  that  he  was  about  to  commence 
business  at  Norwich^  and  that  he  had  SOOL  capital,  his 
own  property,  to  commence  business  with,  at,  &c^  and 
then  and  there  requested  the  Plaintiffs  to  sell  goods 
to  him  Henry  Braam  in  the  way  of  the  Plaintiffs'  trade 
and  business  of  warehousemen,  and  then  and  there  re- 
ferred the  Plaintiffi  to  the  Defendant  to  corroborate  the 
statement  of  him,  Henry  Brawny  that  he  had  capital  300/. 
of  bis  own  property,  to  commence  business  with  at, 
&c.,  whereof  the  Defendant  afterwards,  and  before  the 
sale  of  the  goods  by  the  Plaintiffs  to  the  said  Henry 
Brown  thereinafter  next  mentioned,  on,  &c.  at,  &c.  had 
notice,  and  was  then  and  there  requested  by  the  Plain- 
tifl&  to  inform  them  if  the  said  Henry  Brawn  had  SOO/. 
capital,  his  own  property,  to  commence  business  with 
at,  &c.;  nevertheless  the  defendant,  welt  knowing  the 
premises,  and  that  Henry  Bratm  had  not  800^  capital, 
his  own  property,  to  commence  business  with,  at,  &c., 
butfraudulendy  intending  craftily  and  subtilly  to  deceive 
and  injure  the  Plaintiff  in  that  behalf,  to  wit,  on,  &c.  at, 
&c«,  falsely,  fraudulently,  and  deceitfully  informed  the 
Plaintifi,  in  answer  to  their  enquiry,  that  the  statement 
so  made  to  them  by  Henry  Brawn  as  to  the  800^  was 
perfectly  correct,  as  the  Defendant  had  advanced  him, 
Henry  Brawn^  the  money;  by  means  and  in  conse- 
quence of  which  information  so  given  by  the  Defend- 
ant to  the  Plaintiffs  as  aforesaid,  they,  not  knowing 
to  the  contrary,  but  believing  therefrom  that  Henry 

Brawn 
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Brawn  had  300/.  capital,  his  own  property,  to  commence 
business  with,  at,  &c.,  afterwards,  to  wit,  on.  Sec  and 
on  divers  other  days  and  times  to  wit,  at,  &c  were  in- 
duced to  give  credit  to  Henry  Bra^vm,  and  did  then  and 
there  sell  and  deliver  to  him  divers  goods  on  credit,  at 
or  for  divers  prices,  in  the  whole  amounting  to  a  certain 
large  sum  of  money,  to  wit,  the  sum  of  700/. ;  whereas 
m  troth  and  in  fact  the  said  Henry  Bromij  at  the  time 
of  the  Defendant  so  giving  the  information  to  the 
Flaintifis  as  aforesaid,  had  not  SOO/.  capital,  his  own 
property,  to  commence  business  with,  at,  &&,  and  the 
Defendant,  at  the  time  of  his  so  giving  the  information 
to  the  Flaintifik,  well  knew  the  same ;  and  whereas  in 
truth  and  in  fact  the  Defendant,  at  the  time  of  his  so 
giving  the  information  to  the  Plaintiffs,  had  not  advanced 
the  said  sum  of  300/.,  or  any  sum  whatever,  to  Henry 
Brawn.  Averment,  that  Henry  Brawn  now  is  in  bad  and 
insolvent  circumstances,  and  that  the  sum  of  700/.  is 
wholly  dae  and  unpaid  to  the  Plaintiffs,  and  that  they 
are  likely  to  lose  the  same. 

Plea,  not  guilty,  and  issue  thereon. 

At  the  trial  before  Tindal  C.  J.,  Jjondan  sittings  after 
last  term,  it  appeared  that  H  Brawn^  being  about  to 
open  a  shop  at  Norwich^  applied  to  the  Plaindffs  for  a 
SQpply  of  goods  uplon  credit ;  and  upon  enquiry  as  to 
his  circamstances,  he  stated  he  had  a  capital  of  300/.  to 
htgin  with.  The  Plaintiffs  were  particular  in  their  en- 
quiries, and  H.  Brawn  referred  to  his  father  (the  De- 
fendant) to  corroborate  the  truth  of  his  statement; 
whereupon  the  following  correspondence  took  place  be- 
tween the  Plaintifib  and  the  Defendant :  — 

'*  Yonr  son,  Mr.  Henry  Brawny  has  purchased  goods 
of  us,  and  referred  us  to  you  in  order  to  corroborate  his 
statement  of  having  300/.  capital,  his  own  property*  to 
commence  business  with  at  Norwich.    We  require  to 
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know  if  such  be  the  case.  Any  further  information  you 
may  please  to  give  will  oblige  us,  and  which  we  shall  be 
happy  to  apply  in  promoting  your  son's  object,  provided 
we  can  consistently  do  so.  We  shall  be  glad  of  an 
answer  by  return  of  post;  and  are,  &c. 

CoRBETT,  SiMES,  and  Co.'* 

*'  In  reply  to  your  letter  of  yesterday,  I  beg  to  ac- 
quaint you  that  the  statement  made  to  you  by  my  son 
Henry  as  to  the  SOD/,  is  perfectly  correct,  as  I  advanced 
him  the  money,  being  the  utmost  I  could  spare  at  the 
present  time,  in  consequence  of  having  a  numerous 
family. 

'<  I  hope  my  son's  dealings  with  you  will  be  at  all 
times  as  correct  as  the  present  statement ;  and  am,  &c. 

James  Brown.'' 

In  consequence  of  the  Defendant's  letter,  the  Plain- 
ti£b  trusted  H*  Brown  from  time  to  time  to  a  large 
amount,  and  he  soon  became  bankrupt  in  their  debt, 
paid  a  dividend  of  8^.  6d.  in  the  pound,  and  left  the 
Plaintiffs  losers  of  the  sum  of  389^  10^.  7d.  The  300/. 
Defendant  had  lent  to  H.  Broom  about  three  weeks  be- 
fore his  letter  to  the  Plaintiffs,  the  Defendant  taking,  at 
the  time  of  the  loan,  H^  Brown's  promissory  note  for  the 
amount,  payable  on  demand,  with  interest  at  5  percent., 
which  interest  was  paid  up  to  the  time  of  H.  Brown's 
bankruptcy ;  but  the  Defendant  declined  to  prove  the 
300/.  as  a  debt  under  his  son's  commission.  The  jury 
found  for  the  Defendant ;  whereupon. 


Wilde  Seijt.  obtained  a  rule  nisi  to  set  aside  this  ver- 
dict as  contrary  to  the  evidence,  the  Plainti£&  having 
requested  to  know  whether  the  Defendant's  son  had 
300/.  capital,  of  his  own  property,  and  the  Defendant 
having  stated  such  to  be  the  fact,  when  he  knew  his  son 
had  none  but  borrowed  capital. 

Jones 


IN  THE  Second  Year  of  WILLIAM  IV. 

Jones  Seijt,  who  shewed  cause,  contended  that  the 
Defendant  was  warranted  in  the  answer  he  had  given, 
money  lent  by  a  parent  being  commonly  intended  as  a 
gift;  as  it  turned  out  in  this  case,  the  father  having 
forborne  to  prove  for  his  debt  under  the  son's  bank- 
ruptcy. Besides  which,  money  borrowed,  when  once  in 
the  son's  disposition,  was  as  much  his  own  property,  and 
as  applicable  to  mercantile  purposes,  as  money  realized 
by  himsein 
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TiNDAi.  C«  J.  We  think  there  ought  to  be  a  new 
trial  in  this  case  on  payment  of  costs;  the  jury  having 
drawn  a  conclusion  from  the  Defendant's  letter,  which, 
it  seems  to  the  Court,  its  contents  do  not  warrant 

Gaselee  J.  concurred. 

Bosanquet  J.  A  party  who  sets  up  in  business  on 
borrowed  capital  is  in  very  different  position  in  point  of 
credit  from  a  party  who  sets  up  unembarrassed  with 
debt. 

Alderson  J.  The  question  is,  whether,  from  the 
statement's  being  false  within  the  Defendant's  knowledge^ 
the  Court  must  not  infer  fraud. 

Rule  absolute. 
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Ncv.  17.  KeNNETT  V.  MiLBANK. 

Defendant,  by  'T^HIS  was  an  action  on  a  promissory  note^  to  which 
ine  that  he  ^^^  Defendant  pleaded  the  statute  of  limitations. 

was  indebted         To  take  the  case  out  of  the  statute,  the  Plaintiff  put 

to  Pontiff  in  a  deed  of  1 3th  of  March  1 829,  between  the  Defendant 
and  otheri,  ' 

assigned  his  of  the  one  part,  and  the  Plaintiff  and  one  Cooper  of  the 
property  to  other ;  by  which,  after  reciting  that  the  Defendant  was 
trust  to  pay  all  indebted  to  the  Plaintiff  and  others,  the  Defendant  as* 
such  creditors  signed  a  freehold  estate  and  all  his  property  to  the  Plain- 
aJ  hcd  r^  ^^  *°^  Cooper^  in  trust  to  sell  the  same,  and  pay  such 
debts  an-  creditors  as  should  sign  their  names  to  the  schedule  of 

aezed;  pro-      debts  annexed,  if  the  Defendant  should  have  omitted  to 

Tided  that  if 

all  did  not        P^7  ^^*  ^^-  ^°  ^^^  pound  by  the  20th  of  December  then 

signi  the  deed  next ;  with  a  proviso  that  if  all  the  creditors,  whose  debts 
Pwl^ISi'  amounted  to  10/.,  did  not  sign  by  the  ISth  of  August 
signed,  norwas  then  next,  the  deed  and  all  the  covenants  should  be 

the  amount  of   vqiJ, 

Held  not  a       ^^^  Plaintiff  never  executed  the  deed,  and  the  amount 

sufficient  ac-  of  his  debt  was  no  where  stated ;  but  it  was  admitted  by 

t  tak  Wa?*'?^  counsel  at  the  trial,  that  the  promissory  note  sued  on 

tiff's  debt  out  was  the  only  debt  due. 

^  *^*.*^5"^        I^  was  objected,  that  the  recital  in  the  deed  was  not  a 

although  it   '  sufficient  acknowledgment  of  the  specific  debt  to  take  it 

was  admitted  out  of  the  Statute  of  limitations ;  and  the  verdict  was 

orally  that  he    ^^^^  f^^  ^^^  Plaintiff,  with  leave  for  the  Defendant  to 

had  but  one  ,       , 

debt.  move  to  set  it  aside,  and  enter  a  nonsuit  instead. 

Andrews  Serjt  having  obtained  a  rule  nisi  accord- 
ingly* 

Wilde  Serjt.  shewed  cause.     The  recital  in  the  deed 
is  a  sufficient  acknowledgment  in  writing  to  satisfy  the 

statute 
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statute  9  G.  4*.  r.  14.  It  is  stated  in  the  deed,  without 
qualification,  that  the  Defendant  was  indebted  to  the 
Plaintiff;  and  it  was  admitted  at  the  trial,  that  there  was 
DO  other  debt  besides  the  promissory  note.  Before  the 
statute  9  G.  4.,  a  promise  to  pay  was  implied  from  an 
unqualified  admission  of  debt.  Tanner  v.  Smart  (a), 
Htydan  v.  Williams  {b\  Gibbons  y.  M^Casland{c\  Mounts 
Stephen  v.  Brooi.{d)  The  statute  has  merely  required 
that  the  acknowledgment  shall  be  in  writing;  for  if 
it  did  not  give  the  same  effect  to  the  acknowledgment 
when  once  established  by  writing,  as  was  given  before 
to  a  parol  acknowledgment,  it  would  be  worse  than 
nugatory.  It  may  be  collected,  however,  from  the 
laiiguage  of  the  statute  itself,  that  an  unqualified  ac- 
knowledgment in  writing  was  to  have  the  same  effect 
as  before;  for,  after  reciting  that  questions  had  ex- 
isted as  to  the  effect  of  acknowledgments  and  pro- 
mises, it  enacts,  *^  that  in  actions  of  debt,  or  upon  the 
case,  grounded  upon  any  simple  contract,  no  acknow- 
ledgment, or  promise  ^  words  ordy^  shall  be  deemed 
sufficient  evidence  of  a  new  or  continuing  contract, 
wbereby  to  take  any  case  out  of  the  operation  of  the 
said  enactments,  or  either  of  them,  or  to  deprive  any 
party  of  the  benefit  thereof,  unless  such  acknowledge 
meet  or  promise  shall  be  made  or  contained  by  or  in 
some  writing  to  be  signed  by  the  party  chargeable 
thereby." 


1851. 


Kennett 

V. 
MiLBANK. 


Tindal  C.  J.  The  rule  for  entering  a  nonsuit  in 
this  case  ought  to  be  made  absolute.  The  question  is, 
whether  the  debt  which  the  Plaintiff  seeks  to  recover 
has  been  taken  out  of  the  operation  of  the  statute  of 
limitations  by  any  evidence  adduced  at  the  triaL  Inde- 
pendently of  the  statute  9  G.  4.  c.  14. 1  should  have  had 


(a)  6B.&C.  603. 


(c)  1  B.^  A,  690. 
\d)  3  5.  Gf  A.  14X. 
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no  doubt.  But  by  that  statute  it  is  enacted,  *'  that  in 
actions  of  debt,  or  upon  the  case  grounded  upon  any 
simple  contract,  no  acknowledgment,  or  promise  by 
words  only,  shall  be  deemed  sufficient  evidence  of  a 
new  or  continuing  contract,  whereby  to  take  any  case 
out  of  the  operation  of  the  said  enactments,  or  either  of 
them,  or  to  deprive  any  party  of  the  benefit  thereof,  unless 
such  acknowledgment  or  promise  shall  be  made  or  con- 
tained by  or  in  some  writing  to  be  signed  by  the  party 
chargeable  thereby."  The  question,  therefore,  is,  whether 
we  have  any  evidence  in  writing  of  an  acknowledgment 
or  promise  with  respect  to  this  debt  Evidence  of  pro- 
mise there  is  none.  A  deed  was  put  in,  by  which  the 
Defendant,  after  reciting  that  he  was  indebted  to  the 
Plaintiff  and  others,  aissigned  his  property  to  the  Plain- 
tiff and  Cooper  in  trust  to  sell  the  same  and  pay  the 
creditors  who  should  sign  their  name  to  the  schedule 
of  debts  annexed,  in  case  the  Defendant  should  have 
omitted  to  pay  6s,  Sd,  in  the  pound  by  a  ^ven  day ; 
with  a  proviso  that  the  deed  and  all  the  covenants  in 
it  should  be  void,  unless  all  the  creditors  whose  debts 
amounted  to  10/.  signed  within  a  certain  time.  The 
deed  was  never  executed  by  the  Plaintiff,  nor  does  it 
even  specify  the  amount  of  his  debt.  It  cannot,  there- 
fore, be  considered  evidence  of  a  promise ;  and  the  less 
so,  as  it  became  void  for  want  of  execution  by  the  cre- 
ditors within  the  stipulated  time.  Is  it,  then,  evidence  of 
an  acknowledgment  ?  By  the  9  G.  4.,  which  was  passed 
to  put  an  end  to  doubts  which  had  arisen  on  the  statute 
21  Jac.  1.,  it  is  required  that  the  whole  of  the  acknowledg- 
ment shall  be  in  writing.  The  deed  in  question  is  made 
in  trust  for  those  creditors  who  shall  come  in  and  sign 
the  schedule ;  but  the  Plaintiff's  name  is  not  there;  and 
the  acknowledgment  ought  to  go  to  amount  as  well  as 
to  credit,  otherwise  the  Plaintiff  might  claim  one  thousand 
pounds  as  easily  as  one.    It  has  been  contended,  indeed, 

that 
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that  this  part  of  the  acknowledgment  has  been  supplied 
by  the  admission  of  counsel  in  Court ;  but  that  is  not 
soCBcient  where  the  statute  requires  the  acknowledgment 
to  be  in  writing,  and  the  only  object  of  the  admission 
is  to  save  the  time  of  the  Court  Suppose,  before  the 
statute  of  9  G.  4.,  the  statute  of  limitations  had  been 
pleaded,  and  the  counsel  for  the  Defendant  had  ad- 
mitted his  handwriting,  would  that  alone  have  taken  the 
case  out  of  the  statute  ?  If  not  at  a  time  when  the 
whole  of  the  admission  might  be  by  parol,  why  should 
it  have  that  eifect  when  the  whole  of  the  acknowledg- 
ment is  required  to  be  in  writing  ?  The  recent  statute 
was  intended  to  protect  parties  against  demands  made 
after  an  unreasonable  time,  and  no  injustice  is  done  in 
giving  it  full  efifect 
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Gaselee  J.  I  am  of  the  same  opinion.  The  deed 
recites  that  the  Defendant  was  indebted  to  the  parties 
in  the  sums  set  opposite  to  their  names ;  but  no  sum  is 
mentioned  as  the  Plaintiff's  debt,  and,  therefore,  there 
is  no  evidence  of  any  acknowledgment  in  writing.  There 
b  also  another  point  in  this  case  on  which  a  difficulty 
arises:  an  acknowledgment  before  the  time  limited  by 
statute  has  elapsed,  has  been  held  evidence  from  which 
a  promise  to  pay  may  be  inferred ;  but  it  is  not  clear 
that  such  an  inference  would  be  drawn  where  the  ac- 
knowledgment is  after  the  six  years;  and  if  there  be 
any  promise  in  this  case,  it  is  qualified  with  the  con- 
dition that  it  should  be  void  unless  all  the  creditors 
whose  debts  amounted  to  10/.  should  sign  the  deed 
within  a  given  time.  The  admission  by  counsel  was 
made  without  prejudice,  and  cannot  be  taken  into 
account. 


BosANQUET  J.     The  late  statute  requires  that  the 
whole  of  the  acknowledgment  shall  be  in  writing.    The 

acknow- 


4& 


CASES  IK  MICHAELMAS  TERM 


1S81. 


acknowledgment  here  is  only  in  general  terms,  that  the 
Defendant  is  indebted  in  the  sums  set  opposite  to  the 
names  of  the  parties^  but  no  sum  is  specified  as  the 
amount  of  the  PlaintiflT's  claim;  therefore,  without  the 
additional  evidence  in  writing  of  that  sum,  there  is  no 
such  acknowledgment  as  the  statute  requires. 

An  acknowledgment,  however,  can  only  operate  as 
evidence  of  a  promise;  and  if  it  be  accompanied  with 
qualifications  which  shew  it  was  not  meant  to  <^rate 
as  a  promise,  it  will  not  be  sufficient  to  take  a  debt  out 
of  the  operation  of  the  statute  of  limitations.  The  evi- 
denoe  here  is  a  deed,  which  concludes  with  a  proviso 
that  unless  all  the  creditors  of  a  certain  class  come  in 
and  sign  within  a  given  time,  the  deed  and  the  cove- 
nants contained  in  it  shall  be  void.  The  acknowledge 
ment  was  part  of  the  deed,  and  has  become  void  for 
want  of  the  condition  required  to  give  it  validity. 


Aloerson  J.  The  enactment  which  requii*es  the 
acknowledgment  of  a  debt  to  be  in  writing,  must  apply 
to  the  debt  for  which  the  Plaintiff*  is  suing.  The  ac- 
knowledgment here  is  only  of  some  debt;  but  of  what) 
remains  to  be  made  out  by  parol  evidence.  To  admit 
such  evidence  under  these  circumstances,  would  defeat 
the  whole  object  of  the  recent  statute.  It  might  lead  to 
conflicting  testimony,  and  produce  all  the  inconvenience 
which  that  statute  was  designed  to  obviate. 

Rule  absolute. 
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Young,   Assignee  of  Young,   a   Bankrupt,  v.     Nov.19. 
Marshall    and   Poland,    Sheriff   of  Mid- 
dlesex. 

npHIS  was  an  action  for  moDey  had  and  received)  Theiheriff 
brought  by  the  Plaintiff,  as  assignee  of  Youngj  a  ^^^/^  r 
bankrupt,  to  recover  the  proceeds  of  certain  goods  of  without  notice 

the  bankrupt  sold  by  the  Defendants  as  sheriff  of  Mid'  ^  *  previous 
ji  1  'm.     ^  ^    '  y    '  t_  ■•  r  ^t  of  bank- 

€Ue$ex,  under  a  wnt  otjkri  facias  s  the  commission  of  puptcy  by  the 

bankrupt  having  been  issued  against  Young  on  an  act  of  Defendant, 
bankruptcy  anterior  to  the  writ  of  ^.  fa.  ^  ^IS^ 

The  Defendants  had  no  notice  of  the  bankruptcy  the  tale  to  the 
until  after  the  levy,  when  they  paid  the  proceeds  over  Plaintiff  upon 
to  the  execution  creditor  under  an  indemnity*  ^^.  ^^[j 

A  verdict  having  been  found  for  the  Plainti£^  that  the  De- 

fendant's as- 
signee might 

Taddy  Serjt.  obtained  a  rule  nisi  to  set  it  asidct  on  properly  sue 

the  ground  that  the  action  was  misconceived,  and  ought  ^^^  sheriff  in 
to  have  been  trover;   contending  that  the  action  for  money  had 
money  had  and  received  did  not  lie,  at  least  against  and  received, 
a  public  officer,  where  the  money  had  been  paid  over 
and  the  property  changed. 

WUde  Seijt,  who  shewed  cause,  was  proceedmg  to 
urge,  that  the  sheriff,  having  paid  over  under  an  in- 
demnity, stood  in  the  same  situation  as  the  party  in- 
demnifying, when  the  Court  called  on 

Toddy  to  support  his  rule.  By  the  sale  under  the 
execution,  the  prc^rty  in  the  goods  was  changed,  and 
ceased  to  be  the  property  of  the  bankrupt  or  his 

assignee. 
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assignee.    Perkinson  v.  Gilford{a\    Clerk  "v.  Withers  {b\ 
Moreland  v.  Pettati,  per  Bayley  J.  [c)     Although,  there- 
fore, the  assignee  might  sue  the  sheriff  in  trover  for 
improperly  detaining  goods  to  which  the  assignee  was 
entitled,  Price  v.  Helyar  (^),  he  could  not  sue  him  ia 
asstimpsit  for  proceeds  arising  from  the  goods  after  the 
property  in   them  had  been  changed  by  a  venditioni 
exponas  under  the^.  Ja.     Besides,  by  suing  in  form 
ex  contractu,   he  treats  the  sheriff  as  his  agent,  and 
affirms  all  his  previous  acts.     After  affirming  the  sale, 
therefore,  the  Plaintiff  cannot  claim  the  proceeds  on  the 
ground  that  the  sale  was  not  warranted.     At  all  events, 
the  action  is  too  late  after  the  sheriff  has  paid  the  money 
over  in  obedience  to  a  writ  Thurston  v.  MiUs.  {e)    The 
sherifi^  as  a  public  officer,  ought  to  be  protected  where 
he  acts  without  notice. 


TiNDAL  C.  J.  The  verdict  for  the  Plaintiff  in  this 
case  may  be  supported  on  a  principle  generally  known 
and  acknowledged  in  Westminster  Hall.  This  is  an 
action  by  the  assignee  of  a  bankrupt  against  the  sheriff 
of  Middlesex,  on  the  ground  that  he  has  sold,  under  a 
«/^*  «/^*>  goods  belonging  to  the  Plaintiff,  and  which  he 
ought  not  to  have  taken.  But  no  party  is  bound  to 
sue  in  tort,  where,  by  converting  the  action  into  an 
action  of  contract,  he  does  not  prejudice  the  defendant; 
and,  generally  speaking,  it  is  more  favourable  to  the  de- 
fendant that  he  should  be  sued  in  contract,  because  that 
form  of  action  lets  in  a  set*off,  and  enables  him  to  pay 
money  into  Court  It  has  been  contended,  however, 
that  the  action  does  not  lie  here,  because  the  Defendant 
has  paid  the  money  over  to  a  judgment  creditor  without 


(a)  Cro.  Can  539. 

(b)  Ld.  Raymd,  1073.  per  Gould  3* 


(d)  4  BingJb.  597. 

(e)  x6  Eojt,  a67. 


notice 


IV  THE  Second  Yeah  of  WILLIAM  IV, 


45 


notice  of  the  act  of  bankruptcy.  If  that  were  so,  I 
should  agree  that  the  money  was  no  longer  in  the  De- 
fendant's hands  to  the  use  of  the  Plaintiff:  but  money 
paid  over  on  an  indemnity,  may  be  said  not  to  have 
been  paid  over  at  all :  the  Defendant,  however,  paid 
after  notice,  for  he  paid  upon  an  indemnity,  and  that 
could  only  have  been  exacted  on  knowledge  of  the  facts. 
The  case,  therefore,  falls  within  the  general  rule,  that 
a  party  is  not  bound  to  sue  in  tort,  where,  by  suing  in 
contract,  he  produces  no  injury  to  the  Defendant 

Pabk  J.  The  indemnity  is  of  itself  strong  evidence 
of  notice  before  the  payment. 

BosANQUET  J.  By  relation  to  the  act  of  bankruptcy, 
the  property  was  in  the  Plaintiff  at  the  time  of  sale. 
The  Plaiutifl^  who  sues  in  an  action  for  money  had  and 
received,  does  not  thereby  affirm  the  acts  of  the  sheri£^ 
he  merely  waives  his  claim  to  damages  for  a  wrong,  and 
seeks  to  recover  only  the  proceeds  of  the  sale.  It  is 
true  the  sheriff  is  a  public  officer,  but  if  he  pays  over 
upon  an  indemnity,  he  pays  with  notice,  and  the  Plain- 
tiiP,  who  is  entitled,  must  recover. 


1831. 


Young 
Marshall. 


Alderson  J.  If  ever  the  question  should  arise,  whe- 
ther the  sheriff  is  liable  when  he  has  sold  and  paid 
over  without  notice  of  the  act  of  bankruptcy,  the  Court 
will  determine  it;  but  no  such  question  arises  here,  be- 
cause the  indemnity  is  virtually  notice.  It  has  been 
Qiged,  that  the  property  is  changed  by  sale ;  and  so  it 
is  as  between  a  purchaser  and  the  party  against  whom 
execution  has  issued,  but  not  as  against  a  party  whose 
goods  have  been  wrongfully  taken.  By  proceeding  by 
the  action  for  money  had  and  received,  the  party  merely 
waives  his  claim  to  damages  for  tlie  seizure  and  detention 
of  the  goods,  and  is  content  to  sue  for  the  proceeds. 

Rule  discharged. 
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1881. 


^•v.  19.  Doe  ».  Whitcomb. 

The  judgmcttc  H^RESPASS  for  mesne  profits.     At  the  trial  before 
in  the  preced.         JIderson  J.,  last  Somerset  assizes,  the  evidence  was, 

ing  nectment         _ 

is  eyidence  Judgment  io  ejectment  against  Simon  Payne  in  Hilary 

in  an  action      term  1825,  upon  a  demise  for  twenty^Mie  years,  com* 

for  mesne  •     .  ty^>r% 

prdit.  .g»n«t    «>encingml822; 

a  defendant  A  scire  facias  upon  this  judgment  in  Trinity  18S0, 

who  came  into  ^^  notice  thereof  to  the  Defendant  and  others; 

possession 

onder  the  de-        Execution,  by  habere  facias  possessionem. 

fendant  m  the       It  was  then  proved  that  the  Defendant  had  occupied 
^J      ^t.        ^^  premises  for  a  year  ending  November  IdSO;  that  be 

had  been  let  into  possession  under  an  agreement  made 
by  the  son  of  Simon  Payne  on  behalf  of  his  father,  and 
had  paid  rent  to  the  son. 

It  was  objected,  that  this  evidence  did  not  connect  the 
Defendant  with  Simon  Payne  sufficiently  to  render  him 
liable  to  this  action  for  mesne  profits,  and  the  verdict 
was  taken  for  the  Plaintifl^  with  leave  for  the  Defend- 
ant to  move  the  Court  on  the  point:  accordingly, 

Stephen  Serjt.  having  obtained  a  rule  nisi  to  set  aside 
the  v^dict, 

Wilde  Sekjt  shewed  cause^  and  contended,  that  the 
Defendant,  having  come  in  under  S.  Paynct  held  the  pre** 
mises  under  the  same  liabilities.  If  the  law  were  other- 
wise,  the  Defendant  in  ejectment  might  always  deprive 
his  landlord  of  the  mesne  profits,  by  delivering  up  pos- 
session to  a  stranger. 

Stephen.   The  judgment  in  ejectment  was  bo  evidence 
against  the  Defendant  Whitcomb.    A  judgment  is  evi- 
dence 
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dence  only   against  parties    and    privies;    Outram  ▼•        183U 
MoretDOocL  {a)    Whitcomb  was  not  a  party.    And  privies      •   ' 
are  only  of  two  kinds ;  privies  in  estate,  and  privies  by  v. 

act  of  law  in  the  post :  Co.  Lit.  352.  a.  He  was  not  a  Whitcomb. 
pri^  by  act  of  law,  and  he  could  not  be  privy  in  estate; 
for  Simon  Payne  was  a  trespasser,  and  had  no  estate. 
Whitcomb^  therefore,  though  liable  to  be  put  out  of  pos- 
session, is  not,  by  this  evidence,  so  connected  with  S, 
Pofne  as  to  be  liable  for  the  mesne  profits.  In  Detm 
r.  White  (b)  it  was  held,  that  a  recovery  in  ejectment 
against  the  wife  could  not  be  given  in  evidence  in  an 
action  against  the  husband  and  wife  for  mesne  profits. 

TiNDAL  C.  J.  We  entertain  no  doubt  on  the  case. 
The  evidence  was,  a  judgment  in  ejectment  against  Simon 
Pofneg  the  execution  of  a  writ  of  possession  thereon; 
that  the  defendant  came  in  under  Simon  Payne;  had  pos- 
session for  a  certain  time,  and  paid  rent  to  a  certain 
tmoant.  The  only  objection  to  the  verdict  is,  that  the 
defendant  is  a  stranger  to  the  record  in  ejectment  against 
Piyne.  The  answer  is,  that  the  Defendant  came  in 
onder  Payne  while  the  judgment  in  gectment  was  pend- 
ing, and  that  he  cannot  hold  by  a  better  title  than 
Ptfyne.  As  he  came  in  under  Payne,  the  judgment  is 
evidence  against  him. 

Rule  discharged. 

[m)  3  Eojtf  345.  (*)  7  2r.  R.  iia. 
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1851. 


Nov.  X4.  BUDD  V.  FaIRMANER. 

«  Received  of    'T'HE  PlaintiiF  sued  on  an  alleged  breach  of  warranty 

B.  xo/.  for  a  j^  ^y^^  ^^  ^f  ^  ^^^^ 

grey  four  year  •  .  r  • 

old  colt,  war-        The  proof  of  the  warranty  consisted  of  the  following 

rantedsimnd:"  receipt,  which  was  drawn  up  by  the  PlaintiflP's  servant. 

Held,  that  ,.j.       ui^rj 

the  warranty     «*"  ^\grkta  by  the  Defendant. 

wu  confined         <<  Received  of  Mr.  Budd  10/.  for  a  grey  four  year  old 

'**d^t°^-  ^^^^  warranted  sound  in  every  respect." 

out  proving  The  complaint  was,  that  tlie  colt,  which  the  Plaintiff 

firaudy  it  wu     j^g j  purchased  to  match  another  in  his  possession,  was 

action  that  the  ^^^y  ^^^  years  old ;  as  to  which,  the  evidence  seemed 

colt  wu  only    somewhat  conflicting ;   but  the   Chief  Justice,   before 

Id    ^^^"        whom  the  cause  was  tried,  thinking  the  warranty  applied 

to  soundness  only,  and  that  the  age  was  a  mere  matter 

of  description,  the  Plaintiff  was  nonsuited. 

WUde  Serjt  moved  to  set  aside  the  nonsuit,  on  the 
ground  that  the  Defendant's  warranty  included  the  age 
as  well  as  the  soundness  of  the  animal.  By  the  very 
act  of  sale,  the  vendor  warrants  that  the  article  is  such 
as  he  professes  to  sell,  and  the  purchaser  proposes  to 
buy.  Thus,  in  Gardiner  v.  Gray  (a),  where  the  de- 
fendant undertook  to  sell  the  plaintiff  *tx>aste  silk,  and 
sent  an  article  not  saleable  under  that  denomination. 
Lord  EUenboroiigh  said,  *'  The  intention  of  both  parties 
must  be  taken  to  be,  that  it  shall  be  saleable  in  the 
market  under  the  denomination  mentioned  in  the  con- 
tract between  them :  the  purchaser  cannot  be  supposed 
to  buy  goods  to  lay  them  on  a  dunghill."  In  Bridge  v. 
Jfain  (b),  it  was  held,  that  where  goods  sold  were  de- 

(a)  4  Campb.  Z44.  {b)  z  Stark*  504. 

scribed 
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scribed  in  the  inToice  as  scarlet  cuttings^  a  warranty  was        1831. 
to  be  inferred   that  the  goods  answered  the  known        ^ '  ' 
mercantile  description  of  scariet  cuttings.     So  in  Yates  «. 

▼.  /^/fi  (a),  where  the  defendant  sold  what  he  described  Fairmamer. 
as  prime  singed  bacon,  he  was  not  allowed  to  shew  a 
custom  in  the  trade  to  receive  bacon  to  a  certain  de^ 
gree  tainted,  as  prime  singed  bacon ;  and  the  bacon  in 
question  being  tainted,  the  plaintiff  retained  his  ver- 
dict. Here^  the  purchaser  proposed  to  buj  a  four  year 
old  borse  for  the  purpose  of  matching  another :  a  three 
year  old  colt  was  unfit  for  such  a  purpose,  or  even  for 
general  employment.  The  seller  professed  to  sell  a 
four  year  old ;  and  having  altogether  failed,  he  is  liable 
in  damages  for  his  breach  of  contract:  for  the  par- 
ticular warranty  as  to  soundness  does  not  supersede  the 
general  warranty  that  the  thing  sold  is  what  the  vendor 
professes  to  sell.  Lord  Coke  says,  ^*  If  a  man  make  a 
feoffment  by  dedij  and  in  the  deed  doth  warrant  the 
land  against  J.  S.  and  his  heirs,  yet  dedi  is  a  general 
warranty  during  the  life  of  the  feoffor."  {b)  And  in 
policies  of  insurance,  a  particular  warranty  does  not 
narrow  any  general  or  implied  warranty;  as  that  the 
ship  is  seaworthy,  or  the  like.  If  the  Defendant  had 
sold  a  gelding  or  a  stallion  warranted  sound,  would  it 
have  been  a  performance  of  his  contract  to  have  deli- 
vered a  mare  ? 

The  Court  granted  a  rule  nm,  against  which 

Andreoos  and  Russell  Seijts.  shewed  cause. 

The  instrument  produced  is  a  mere  receipt,  and 
niQst  be  construed  according  to  the  intention  which 
appears  on  the  face  of  it.  From  the  position  of  the 
word  warranted^  it  is  plain  that  soundness  was  all  that 

(a)  6  Taunt.  446.  (b)  Co.  Lit.  384.  n. 

Vol.  VIII.  E  the 
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1831.       the  Defendant  proposed  to  warrant,  and  that  age  was 
„  '  mere  matter  of  description  ;  if  it  had  been  proposed  to 

n,.  warrant  age    as   well  as   soundness,   the    instrument 

Fairmaner.   should    have    run   "  warranted    four  years  old,    and 
sound*''    The  cases  relied  on  are  not  cases  of  warranty, 
but    of    general    contract;    and  doubtless   a  vendor 
must    deliver  an   article,  answering,    in   all   material 
points,  the  description  of  the   article  he  professes   to 
sell.     But  a  horse,  unexceptionable  in  other  respects, 
does  not  materially  vary  from  the  description  given  of 
him  if  he  turn  out  to  be  three  years  old  instead  of  four, 
more  especially  as  the  difference  between  the  two  ages 
is  perceptible  by  inspection  of  the  mouth,  which  ex- 
cludes the  probability  of  any  intentional  misrepresent- 
ation.    In  Dunlop  v.  fVaugh  (a),  it  was  held  that  what 
the  vendor  says  about  the  age  of  an  animal,  is  not  a 
warranty  of  the  age,  for  it  may  be  a  mere  statement  of 
his  belief.     In  Michardson  v.  Brawn  {b)  the  defendant's 
advertisement  was,  ^*  To  be  sold,  a  black  gelding  five 
years  old;  has  been  constantly  driven  in  the  plough; 
warranted ;"  and  it  was  holden  that  the  warranty  applied 
to  soundness  only.   So,  in  Dickenson  v.  Gapp  (tried  beibre 
Dallas  C.  J.,  Middlesex  sittings  1821),  the  plaintiff  sued 
for  a  breach  of  warranty,  in  proof  of  which  he  adduced  the 
following  receipt :  —  "  Received  of  Mr.  Dickenson  \00L 
for  a  bay  gelding,  got  by  Cheshire  Cheese  g  warranted 
sound;"  and  then  shewed  that  the  horse  was  not  got  by  ^ 
Cheshire  Cheese.     Dallas  C.  J.  held,  that  the  warranty  was 
confined  to  soundness,  and  nonsuited  the  plaintiff,  who 
never  moved  to  set  aside  that  decision.    So  in  Jeudwine 
V.  ^de  (c)  it  was  held,  that  putting  down  the  name  of 
an  artist  in  a  catalogue  as  the  painter  of  a  picture,  is 
not  such  a  warranty  as  will  subject  the  party  selling  to 

,  (a)  PeaAeN,P.C.i6y.  {c)  %Ejp.s7%' 

an 
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an  action,  if  it  turn  out  that  he  might  be  mistaken,  and        18SL 
it  was  not  the  work  of  the  artist  to  whom  it  was  attri-        .7'  ' 

BUDD 

bated.    Upon  a  mistaken  representation  a  party  is  not  9. 

liable,  unless  he  be  guilty  of  fraud,  but  upon  a  warranty  Fairmaneb. 
he  is  liable  at  all  events.  Williamson  y.  JUis(m{a).  If 
the  Defendant  be  held  to  have  warranted  the  age,  he 
may,  with  as  much  justice,  be  contended  to  have  war- 
ranted the  colour  of  the  horse,  or  any  other  quality 
equally  obvious  to  the  sense. 

Wilde  and  Spahkie  Serjts.  Richardson  v/  Brown  was 
not  an  action  on  a  warranty,  but  for  the  price  of  a 
horse  which  the  defendant  had  kept  and  used ;  and  the 
alleged  warranty  being  apparently  resorted  to  by  an 
afterthought  for  the  purpose  of  eluding  payment,  was 
not  entitled  to  much  favour.  There  is  no  printed 
report  of  Dickenson  v.  Gapp  ;  and  as  to  the  age  of  the 
horse  being  apparent  upon  inspection,  it  does  not  ap« 
pear  but  that  the  Plaintiff  purchased  without  inspection 
OQ  the  recommendation  of  the  Defendant.  The  prin- 
ciple which  applies  to  such  transactions  is  clearly  laid 
down  in  Shepherd  v.  Kain  (6),  where  the  defendant  sold 
what  he  described  to  be  ^*  a  copper-fastened  vessel ;  to 
be  taken  with  all  faulu."  The  Court  held,  <<  with  all 
faults  must  mean,  all  faults  which  it  may  have  con- 
sistently with  its  being  the  thing  described ;"  and  that 
as  the  ship  was  not  copper  fastened,  the  plaintiff  was 
entitled  to  recover  for  a  breach  of  warranty. 

TiNDAL  C.  J.  In  this  case  a  written  instrument  was 
produced  by  the  Plaintiff  to  shew  the  nature  of  the  con- 
tract between  him  and  the  Defendant,  and  we  are  to 
interpret  that  instrument  like  all  othei*s,  according  to 
the  intention  of  the  parties.     The  instrument  appears 

£  2  to 
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1831.       to  be  a  receipt  for  10/.  **  for  a  grey  four  year  old  colt^ 
g  '  ^      warranted  sound."     I  should  say  that,  upon  the  face  of 
V.  this  instrument,  the  intention  of  the  parties  was  to  con- 

Fairmanbr.  gne  the  warranty  to  soundness,  and  that  the  preceding 
statement  was  matter  of  description  only.  And  Uie  dif- 
ference is  most  essential.  Whatever  a  party  warrants, 
he  is  bound  to  make  good  to  the  letter  of  the  warranty, 
whether  the  quality  warranted  be  material  or  not :  it  is 
only  necessary  for  the  buyer  to  shew  that  the  article  is 
not  according  to  the  warranty :  whereas,  if  an  article  be 
sold  by  description  merely,  and  the  buyer  afterwards 
discovers  a  latent  defect,  he  must  go  further,  allege  the 
scienter  J  and  shew  that  the  description  was  false  within  the 
knowledge  of  the  seller.  And  where  there  is  an  express 
warranty  as  to  any  single  point,  the  law  does  not  beyond 
that  rabe  an  implied  warranty  that  the  commodity  sold 
shall  be  also  merchantable.  Therefore,  in  Parkinson  v. 
Ijce  (a),  upon  a  sale  of  hops  by  sample,  with  a  war- 
ranty that  the  bulk  of  the  commodity  answered  the 
sample,  although  a  fair  merchantable  price  was  given, 
it  was  held  that  the  seller  was  not  responsible  for  a  latent 
defect,  unknown  to  him,  but  arising  from  the  fraud  of 
the  grower  from  whom  he  purchased.  A  party  who 
makes  a  simple  representation  stands,  therefore,  in  a  very 
difierent  situation  from  a  party  who  gives  a  warranty. 
And  if  so,  how  can  I  say  that  this  distinction  was  not 
present  to  the  mind  of  the  Defendant  in  this  case? 
When  he  sells  a  grey  four  year  old  colt,  warranted 
sound,  he  means  to  say  that  he  will  be  responsible  for 
the  soundness,  but  that  the  rest  is  only  matter  of  repre- 
sentation, for  which  he  will  not  be  answerable,  unless  it 
be  shewn  to  be  false  within  his  knowledge.  Many  cases 
have  been  referred  to,  and  some  stress  has  been  laid  on 
the  effect  of  the  word  dedi  when  contained  in  a  grant ; 

[a)  2EajtfZi2* 

but. 
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butt  aocordiDg  to  Lord  Eldon^  in  Browning  v.  Wright{a\       1891. 
words  of  that  nature  "  import  a  contract  in  law,  the        IT' 

.  BUDD 

effect  and  meaning  of  which  would  be  affected  by  the  ^. 

subsequent  words  of  the  indenture ; "  and  in  the  cases   Fairmaner. 
relied  on  for  the  Plaintiff,  the  sellers  had  delivered  com- 
modities essentially  different  from  those  which  they  had 
professed  to  sell.     Richardson  v.  Broom  and  Dickenson 
V.  Gapp  are  authorities  in  point  for  the  Defendant 

Gaselee  J.  concurred* 

BosAKgUET  J.  In  every  case  where  the  contract  ap- 
pears on  a  written  instrument,  the  instrument  must  be 
construed  according  to  the  intent  of  the  parties.  As, 
where  the  dealing  is  by  a  contract  note,  the  article  deli- 
vered must  agree  with  the  terms  of  the  note ;  or,  where 
a  ship  is.  insured,  it  must  correspond  with  the  warranties 
contained  in  the  policy.  What  is  the  instrument  here  ? 
Not  a  contract  of  sale,  but  a  mere  receipt,  describing 
an  antecedent  contract.  Are  we  to  infer  from  the  terms 
used,  that  the  party  had  expressly  contracted  the  animal 
should  be  four  years  old  ?  The  collocation  of  the  word 
warranted  shews  that  such  was  not  the  intention  of  the 
parties.  Richardson  v.  Brown  proceeded  on  this  prin- 
ciple, and  Dickinson  v.  Gapp  is  almost  the  same  case  as 
the  present.  Interpreting  this  instrument,  therefore, 
according  to  the  intention  of  the  parties,  I  think  it  clear 
that  the  warranty  was  confined  to  soundness. 

Alderson  J.  It  is  not  necessary  to  refer  to  Richard^ 
son  v«  Brown^  because  we  can  see  here,  from  the  collo- 
cation of  the  word  warranted^  that  it  is  confined  to  the 
quality  of  soundness. 

Rule  discharged. 

{a)  %B.bfP.%t. 
E  S 
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^^-  **•  Wilson  v.  Uamer. 


A  party  dis-     HPHE  Defendant  had  been  discharged  from  an  arrest, 

ar^  on  irivl  "P^"  P^*"g  ^^^  Plaintiff  securities,  which,  as  the 

ing  security.  Plaintiff  alleged,  turned  out  to  be  of  no  value.     The 

^*'*"°L^*    •  P**o^l^onotory,  upon  an  investigation  of  the  circumstances, 

if  the  secifr^  found  that  there  was  no  fraud ;  but  the  Plaintiff,  when 

rity  torn  out  the  nature  of  the  securities  was  manifest,  without  restor- 

to  be  worth-     j^g  them,  had  arrested  the  Defendant  a  second  time  for 
less,  unless  he     , 

lutf  been  guilty  "*®  ^^"®  ^"®^* 
of  fraud* 

Wilde  Serjt  obtained  a  rule  nisi  for  setting  aside  the 
process  on  the  Defendant's  filing  common  bail ;  when 

Spankie  Serjt,  in  support  of  the  second  arrest,  relied 
on  Puckford  v.  MarvDeU{a\  where  the  defendant  having 
been  arrested  at  the  suit  of  the  plaintiff,  obtained  his 
discharge  by  giving  a  draft  for  a  part  of  the  demand, 
which  draft  being  dishonoured,  a  second  arrest  was  held 
regular. 

TiNDAL  C.  J.  The  rule  must  be  made  absolute. 
The  Defendant  was  discharged  from  the  first  arrest 
upon  an  arrangement  that  securities  should  be  given. 
Whether  they  were  adequate  or  not,  at  all  events  the 
Plaintiff  took  them,  and  now,  without  restoring  thejm, 
arrests  the  Defendant  a  second  time.  The  principle  of 
the  case  referred  to  is,  that  when  a  party  gets  rid  of  an 
arrest  by  subterfuge  or  fraud,  as  by  giving  a  check  on 
a  person  with  whom  he  has  no  connection,  the  plaintiff 
may  arrest  him  again.  That  is  not  the  case  here,  and, 
therefore,  the  rule  must  be  made 

Absolute. 

(m)  6T.R.s%' 
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DiGBY  V.  Lord  Stirling.  ^^'  **• 

J^PANKIE  Serjt.  had  obtained  a  rule  nisi  to  set  aside  Defendant 

the  capias  ad  respondendum  and  bail-bond  in  this  ^*^K  ^^^ 
/T.  t     .     1         1      T^  /.     1  r.       .   *t  *"*  election 

case,  upon  an  amdavit  that  the  Defendant  was  a  Scotch  of  Scotch  utets, 

peer ;  had  voted  at  elections' for  Scotch  peers  in  the  years  Held,  as  a 
1825,  1830,  1831,  when  his  vote  was  duly  received  by  ^^^l^J^*^ 
the  clerk  of  session  ;  and  that  an  application  similar  to  ditchai^g^ed 

the  present   had  been   made  to  Lord  Tenterden  with  ^^T^T^fV 

^  although  his 

success.  vote  had  been 

protested 

fVilde  Serjt.  shewed  cause  on  affidavits,  which  denied  ^i^im  to  the 
that  the  Defendant  had  any  rightful  claim  to  the  title,  title  disputed, 
or  that  the  patent  on  which  he  relied,  existed.     It  was         ^^^^^ , 
also  to  be  collected  from  the  Defendant's  own  affidavit,  the  House  of 
that  at  the  last  election   the  Duke  of  Buccleugh  and  ^'^'  ^  *' 
Lord  lacaiderdale  had  protested  against  the  Defendant's 
voting ;  that  his  right  had  not  been  recognised  by  the 
House   of  Lords  previous  to  voting,  as   required  by 
order  of  that  house;   that  the  Lord  Chancellor  had 
refused  to  acknowledge  him,  and  the  King  to  receive 
him  at  court.     The  Defendant,  therefore,  it  was  con- 
tended, was  not  even  a  peer  de  facto  ,•  for  the  clerk  of 
session  had  exercised  no  judgment  on  the  claim,  his 
office  being  merely  ministerial. 

TiNDAL  C.  J.  The  course  which  the  Court  will  pur- 
sue is  that  to  which  the  Defendant  is  entitled  at  their 
hands.  Without  our  coming  to  any  decision  on  the 
particulars  of  the  Defendant's  claim,  he  is  entitled  to  be 
discharged  on  common  bail  if  he  acts  as  a  peer  of  Scot- 
land. By  the  twenty-second  article  of  the  act  of  union 
(5  Ann*  c.  8.),  sixteen  peers  of  Scotland  are  to  sit  and 

£  4>  vote 
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vote  in  the  House  of  Lords ;  and  by  the  twenty-third 
article,  all  peers  of  Scotland  are  to  enjoy  all  privileges  of 
peers  as  fully  as  peers  of  England,  except  the  right  and 
privilege  of  sitting  in  the  House  of  Lords.  By  an  act 
of  the  next  year,  6  Ann.  c  28.,  the  mode  of  electing 
the  sixteen  peers  is  r^fulated.  Proclamation  is  to  be 
issued  commanding  all  the  peers  of  Scotland  to  assemble 
and  meet  at  Edinburgh  to  elect,  by  open  election,  the 
sixteen  peers;  and  we  have  only  to  see  whether  the 
Defendant  did,  in  obedience  to  any  such  proclamation, 
meet  at  Edinburgh  for  the  purpose  of  such  election.  It 
is  not  denied  that  he  did  so  in  1825,  18S0,  and  1831. 
No  objection  was  made  till  the  last  time,  and  he  then 
voted  in  defiance  of  the  protest  of  two  of  the  peers ;  the 
protest,  therefore,  serves  rather  to  strengthen  than  to 
impair  his  claim.  However,  on  the  validity  of  his  title 
we  give  no  opinion ;  but  as  he  performed  acts  which 
Scotch  peers  are  called  on  to  perform,  and  which,  since 
the  Union,  were  the  only  acts  which  he  could  perform 
in  the  character  of  peer,  he  is  entitled  to  the  protecticm 
of  these  statutes.  We  cannot  presume  that  any  one 
would  be  allowed  to  vote  who  is  not  dejacto  a  peer. 
This  Court  cannot  judicially  notice  the  order  of  the 
House  of  Lords  that  no  one  shall  vote  till  his  title  has 
been  recognised  by  that  House.  We  think,  therefore, 
that  this  rule  must  be  made  absolute;  but  as  it  has 
been  obtained  under  circumstances  of  doubt,  without 
costs. 

Rule  absolute  accordingly. 
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'  Bradley  v.  Ricardo.  JVw,  »3. 

HTHIS  was  an  action  against  the  sheriff  of  Gloucester'  Where  a  party 

siire  for  a  false  return  of  nulla  bmui  to  a  writ  ofJLfa.  *^f"f,»^- 

prized  by  a 

At  the  trial  the  Plaintiff  called  the  sheriff's  officer  to  statement  of 
to  prove  the  receipt  of  the  warrant  to  levy.  ^**  ®^*^  ^*- 

TT  •       •  I         •  /v*         1    I  nessy  calls 

Upon  cross-examination,  the  witness  atnrmed  that  no  other  witnesses 
goods  could  be  found  belonging  to  the  party  against  to  contradict 
whom  the  levy  was  directed.  him  as  to  a 

particular  fact« 

The  Plaintiff's  counsel  was  then  proceeding  to  prove  the  whole  of 
his  case  by  other  witnesses,  and  to  contradict .  the  she-  ^^^  testimony 
riff's  officer  as  to  his  statement  that  no  goods  could  be  t^^icted  wit- 
found,  when  the  learned  Judge  who  presided  thought  ness  is  not» 
that,  if  the  Plaintiff  were  permitted  to  contradict  a  wit-  J^^refore,  to 

.  .         be  repudiated 

ness  placed  in  the  box  by  himself,  as  to  a  particular  fact,  by  the  Judge. 

the  whole  evidence  of  the  witness  must  be  struck  out ; 

upon  which  the  Plaintiff  was  nonsuited. 

WUde  Serjt.  obtained  a  rule  nisi  to  set  aside  the  non^ 
suit,  contending  tliat  though  a  party  is  not  allowed  to 
throw  general  discredit  on  the  character  of  a  witness 
called  by  himself,  he  may  set  him  right  as  to  any  parti- 
calar  &ct  which  he  may  have  stated  incorrectly,  and  the 
rest  of  bb  evidence  may  stand. 

Ludlow  Serjt.  shewed  cause,  and  relied  upon  Alex^ 
ander  v.  Gibson  (a),  where  it  was  held  that  if  a  witness 
unexpectedly  gave  evidence  against  the  party  calling  him, 
aldiough  his  evidence  could  not  be  in  part  relied  upon, 
and  the  rest  of  it  disproved,  it  might  be  entirely  repu- 
diated, and  witnesses  might  be  called  on  the  same  side 
to  contradict  him.    And  Lord  EUenborough  said,  **  The 

{a)  %Campb.sS^» 

party 
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party  is  not  to  set  up  so  much  of  a  witness's  testimony 
as  makes  for  him,  imd  to  reject  or  disprove  such  .part  as 
is  of  a  contrary  tendency.  But  if  a  witness  is  called, 
and  gives  evidence  against  the  party  calling  him,  I  think 
he  may  be  contradicted  by  other  witnesses  on  the  same 
side,  and  that  in  this  manner  his  evidence  may  be 
entirely  repudiated."  The  witness  was  not  a  witness  of 
necessity,  for  the  fact  of  the  receipt  of  the  warrant  might 
have  been  proved  by  another. 


TiNDAL  C.  J*     This   rule   must  be  made  absolute. 
The  object  of  all  the  laws  of  evidence  is  to  bring  the 
whole  truth  of  a  case  before  a  jury;  but  if  this  rule 
were  to  be  discharged,   that  would  no  longer  be  the 
just  ground  on  which  the  principles  of  evidence  would 
proceed,   but  we   should  compel  the  plaintiff  to  take 
singly  all  the  chances  of  the  tables,  and  to  be  bound  by 
the  statements  of  a  witness  whom  he  might  call  without 
knowing  he  was  adverse,  who  might  labour  under  a 
defect  of  memory,  or  be  otherwise  unable  to  make  a 
statement  on  which  complete  reliance  could  be  placed. 
Suppose  a  case  in  which,  for  some  formal  proof,  the 
plaintiff  is  obliged  to  make  a  witness  of  the  defendant's 
attorney,  who  on  cross-examination  makes  a  statement 
adverse  to  the  plaintiff;  is  the  plaintiff  to  be  precluded 
from  calling  the  witnesses  whom  he  had  prepared  before 
to  shew  the  real  state  of  the  case  ?     It  has  been  urged 
as  an  objection,  that  this  would  be  giving  credit  to  the 
witness  on  one  point  after  he  has  been  discredited  on 
another;  but  difficulties  of  the  same  kind  occur  in  every 
catise  where  a  jury  has  to  decide  on  conflicting  testimony. 
The  general  rule  is,  that  a  party  shall  not  be  permitted 
to  blast  the  character  of  a  witness  called  in  support 
of  his  case  by  adducing  general  evidence  to  his  dis- 
credit; but  I  have  never  heard  it  said  that  when  sur* 
prised  by  a  statement  contrary  to  fact,  he  may  not  call 

another 
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aDother  witness  to  shew  how  the  &ct  really  is.  It  is  a 
ocxnmon  occurreiiQe  that  persons  called  on  to  give  their 
testimony  decline  to  make  any  statement  before  they 
appear  in  Court.  It  would  be  a  great  hardship  if  the 
party  compelled  to  call  such  persons  should  be  bound 
by  every  thing  they  may  choose  to  say.  The  alteration 
in  the  general  rule  which  the  Defendant  in  this  case 
seeks  to  establish,  would  lead  to  great  inconvenience  and 
injustice.  The  rule,  therefore,  which  has  been  obtained 
for  setting  aside  the  nonsuit  must  be  made  absolute. 
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RiCARDO. 


Gaselee  J.  In  Alexander  v.  Gibson  Lord  Ellen^ 
borough  says,  **  The  party  is  not  to  set  up  so  much 
of  a  witness's  testimony  as  makes  for  him,  and  to  reject 
or  disprove  such  part  as  is  of  a  contrary  tendency.  But 
if  a  witness  is  called,  and  gives  evidence  against  the  party 
calling  him,  I  think  he  may  be  contradicted  by  other 
witnesses  on  the  same  side,  and  that  in  this  manner  his 
evidence  may  be  entirely  repudiated."  With  deference 
to  Lord  EUenboroughf  it  seems  to  me  that  it  is  for  the  jury 
to  say  whether  his  evidence  is  to  be  entirely  repudiated 
or  not.  It  is  going  too  far  to  determine  that  the  party 
shall  suffer  because  a  witness  is  not  consistent  in  his 
testimony.    Ewer  v.  Ambrose  {a)  is  in  point. 


BosANQUET  J.  I  think  that  this  nonsuit  ought  to  be 
set  aside.  The  general  rule  is,  that  a  party  who  calls 
a  witness  into  the  box  is  not  permitted  to  prove  gene-* 
rally  that  he  is  unworthy  of  credit,  but  may  contradict 
him  as  to  particular  facts.  It  has  been  objected,  how-* 
ever^  that  you  cannot  coiitradict  him  as  to  a  particular 
&ct  without  repudiating  his  evidence  altogether.  But 
the  practice  has  always  been  the  other  way,  and  if  there 
be  any  thing  in  Alexander  v.  Gibson  in  support  of  the 


(a)  3B.  afC.749. 


argument 


60 


CASES  IK  MICHAELMAS  TERM 


18S1. 


BHADLeY 

v. 

RlCARDO« 


argument  urged  on  the  part  of  the  Defendant^  I  cannot 
agree  in  that  view  of  the  subject :  it  is  inconsistent  with 
both  principle  and  practice.  A  party  is  often  compelled 
to  call  an  adverse  witness;  and  if  he,  on  cross  examin- 
ation or  otherwise,  makes  statements  inconsistent  with 
fact,  another  witness  may  be  allowed  to  contradict  him  : 
and  there  is  no  instance  of  a  judge  having  been  called  upon 
in  such  a  case  to  strike  out  the  rest  of  his  evidence.  The 
discrepancy  may  afford  a  fair  topic  for  counsel  as  to  the 
degree  of  credit  to  which  the  witness  is  entitled,  but  the 
whole  statement  must  go  to  the  jury,  who,  in  forming 
their  judgment,  are  often  guided  by  the  manner  and 
feelings  of  the  witness.  If  he  states  some  facts  which 
are  adverse  to  the  bias  under  which  he  speaks,  and  some 
which  coincide  with  it,  the  jury  may,  without  incon- 
sistency, believe  the  one  statement  and  reject  the  other. 


Alderson  J.  I  am  of  the  same  opinion,  and  adhere 
to  the  rule  as  laid  down  in  BuLler's  Nisi  Pritts*  A 
party  will  not  be  permitted  to  produce  general  evidence 
to  discredit  his  own  witness.  That  is  the  true  rule^  and 
I  cannot  but  dissent  from  the  restriction  of  it  which  has 
been  ascribed  to  Lord  EUetiborougk,  The  case  cited  by 
him,  Lowe  v.  JoUiffe,  establishes  the  contrary  of  the 
proposition  for  which  it  was  cited.  There,  all  the  at- 
testing witnesses  swore  to  the  insanity  of  the  testator 
when  the  will  was  executed,  but  they  were  contradicted 
by  other  evidence,  and  the  will  was  established. 

Now,  in  order  to  prove  a  will  by  an  insane  person,  it 
must  be  proved,  not  only  that  the  testator  was  insane 
but  that  the  will  was  executed;  and  in  that  case, 
although  the  testimony  was  rejected  as  to  the  sanity,  it 
was  received  as  to  the  execution :  that  agrees  with  good 
sense  and  the  general  practice. 

A  party  calls  many  witnesses ;  one  of  them  states  a 
fact  adverse  to  his  claim,  another  explains  the  state- 
ment: 
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ment :  was  it  ever  heard  of  that  on  such  an  occasion 
the  whole  testimony  of  the  former  witness  should  be 
struck  out  ?  A  witness  is  called  to  prove  a  notice  to 
produce  a  written  instrument :  upon  cross  examination  he 
makes  some  incorrect  statement :  is  the  party  who  calls 
him  and  who  controverts  this  statement  to  be  precluded 
from  giving  a  copy  of  the  written  instrument  in  evidence, 
because,  as  it  has  been  argued,  the  testimony  of  the 
witness  as  to  the  notice  is  to  be  struck  out  ?  Such  a 
rule  would  lead  to  the  greatest  inconvenience. 

The  rule  as  laid  down  by  Mr.  Justice  Sutler  is  in- 
telligible and  clear,  namely,  that  a  party  shall  not  be 
permitted  to  throw  general  discredit  on  a  witness  whom 
he  has  put  into  the  box ;  but  it  would  be  monstrous  if 
the  whole  of  his  testimony  were  to  be  struck  out  because 
a  subsequent  witness  sets  him  right  as  to  a  single  fact 
which  he  may  have  stated  incorrectly. 

Rule  absolute. 


1851. 


Bradley 
RjcarijO. 


Hewitt  v.  Pigott,  Sheriff'  of  Somerset. 
Hewitt  v.  Lord  £gmont. 


Nov.  !$• 


T'HE  Plaintiff  had  a  judgment  for  2497/.  Ss.  Sd.  in  Plaintiff  had 

the  above  cause  against  Lord  Egmontf  whose  pro-  J"Jg™c"^ 

a^suost  Js« 
perty,  by  a  deed  of  November  1824,  had  been  conveyed  for  449^/., 

to  C.  F.  Adey  and  others   in   trust  to  sell  and   pay  and  iasued  a 

^^^^^^  to  which  the 

The  Plaintiff  issued  a  JL  fa.  on  this  judgment,  to  sheriff  returned 

which  PisotL  the  sheriff  of  Somersetshire,  indemnified  f  .     ^Z^ 
°  being  indem- 

nified by  jB.'s 
attorney,  to  whom*  with  other  trustees,  E,\  property  had  been  conveyed  in  trust,  to 
pay  creditors.     A  Terdict  having  been  given  for  the  sheriff,  in  an  action  against  him 
by  Plaintiff  for  a  false  return,  Plaintiff  was  not  allowed  to  set  off  the  costs  in  that 
tction  against  the  debt  due  on  the  judgment  for  2497/- 

by 
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J  83 1  •        by  Adey  on  the  part  of  Lord  Egmani*s  trustees,  returned 
nulla  bona. 

The  Plaintiff,  thereupon,  sued  PigoH  the  sheriff  for  a 
Um  refcucn»  Jdey  appeared  as  attoniey  for  Pigottf  in 
whose  favour  the  verdict  was  ultimately  fbiuML 

Crass  Serjt,  upon  an  affidavit  of  the  foregoing  facts, 
and  that  Adey  had  offered  the  Plaintiff  700/.  and  a  de- 
benture for  a  1000/.  in  discharge  of  his  claim  on  Lord 
Egmontf  obtained  a  rule  nisi  to  set  off  the  costs  payable 
by  the  Plaintiff  in  the  action  with  Pigott^  against  the 
judgment  in  the  action  with  Lord  JSgrnont. 

Wilde  and  Jones  Serjts.  shewed  cause,  upon  an  affidavit 
which  stated  that  after  the  offer  made  by  Adejf  to  the 
Plaintiff  discoveries  had  been  made  by  which  the  Court 
of  Chancery  had  been  induced  to  stay  the  proceedings 
on  the  judgment  against  Lord  Egmonty  and  to  direct  a 
Master  to  investigate  the  Plaintiff's  accounts ;  an  in- 
vestigation which  was  still  pending.  But  they  relied  on 
the  ol^ection,  that  the  two  actions  were  not  between  the 
same  parties;  for,  admitting  that  Adey  had  acted  for 
Lord  Egmont  in  some  particulars,  the  indemnity  given 
by  him  in  the  action  against  the  sheriff,  was  not  given 
on  behalf  of  Lord  Egmoni,  but  of  the  trustees  under  the 
deed  of  1824,  and  the  general  body  of  creditors. 

Cross  Seijt  contended,  that  as  the  trustees  represented 
Lord  Egmont  he  must  be  considered  the  real  Defendant 
in  the  action  against  the  sheriff. 

TiNDAL  C.  J.  The  question  upon  the  rule  is,  are 
the  costs  payable  by  the  Plaintiff  in  his  action  against 
the  sheriff,  to  be  written  off  against  the  debt  due  to  him 
on  his  judgment  against  Lord  Egtnoni  ?  Are  the  funds 
to  be  resorted  to  in  the  two  actions  substantially  the 

same? 
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same  ?  Even  supposing  the  trustees  to  be  substantially 
the  Defendants  in  the  action  against  the  sheriff,  the 
action  is  hostile  to  them,  and  to  the  parties  whom  they 
rq)resent;  the  Plaintiff,  in  suing  the  sheriff,  seeks  to 
obtain  a  priority  over  the  other  creditors  of  Lord  Egmont* 
To  yield  to  this  application,  would  be  to  give  him  the 
priority  to  the  extent  of  the  costs  in  that  action,  and 
enable  him  to  fight  the  question  at  the  expense  of  the 
creditors  at  large.  It  is  clear,  tlierefore,  that  the  two 
suits  are  not  substantially  between  the  same  parties,  and 
the  rule  must  be  discharged. 


6S 


1831. 


Hewttt 

PlOOTT. 


GiBELEE  J.  I  am  of  the  same  opinion ;  we  could 
not,  in  any  view  of  the  case,  set  off  one  demand  against 
the  other  without  going  into  the  Plaintiff's  account,  and 
that  account  is  now  before  the  Court  of  Chancery. 


BosANQUET  J.  The  ground  for  this  application, 
namely,  that  the  parties  are  substantially  the  same, 
entirely  fails.  One  action  is  against  the  sheriff;  the 
other  against  the  Earl  of  EgmotU.  The  sheriff  is  in- 
demnified by  trustees  for  creditors,  among  whom  the 
Plaintiff  is  one,  and  the  Earl  of  Egmont  is  only  so  far 
interested  as  respects  the  surplus,  if  any,  after  the  dis- 
charge of  the  trust.  The  trust-deed  is  the  deed  of 
the  creditors,  and  the  suit  against  the  sheriff  is  sub- 
stantially a  suit  against  them. 

Alderson  J.  I  am  of  the  same  opinion.  In  ap- 
plications, like  this,  to  the  equitable  jurisdiction  of  the 
Court,  we  must  see  our  way  clearly  before  we  interpose. 
In  the  present  case,  we  might  do  gross  injustice  by 
acceding  to  the  Plaintiff's  demand.  If  the  estate  of 
Lord  EgmofU  be  insolvent,  we  should  injure  the  other 
creditors.  If  it  be  solvent,  the  Plaintiff  in  the  long 
run  will  be  indemnified  for  his  loss. 

Rule  discharged. 
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iViw.  24.  Andrews  v.  Thornton. 

The  Court       '^FHE  Defendant,  after  notice  of  trial,  served  a  rule  for 

cS'^^^the*^"'  *  ^P^*^*  i^^^  ^"  ^'^®  ^^^^  ^^  January  last.  The 
rule  for  a  ape-  cause,  which  was  an  action  for  slander,  stood  for  trial  on 
cial  jury,  on  th^  gth  of  Jub/,  but  did  not  come  on.  •  The  Defendant 
that  the  De-     having  up  to  the  present  time  omitted  to  strike  his  spi- 

fendant  had      cial  jury, 
obtained  it  in 
January  iZ$it 

and  up  to  the        Wilde  Serjt.  obtained  a  rule  nisi  to  discharge  the  rule 

Wctafimas      of  the  S 1  st  of  January. 

term  following 

had  omitted 

to  strike  the  Spankie  Serjt,  who  shewed  cause,  referred  to  Bloxam 

jury,  although   ^  g^,^^ .  j    jy^      ^  Patmore  lb\  and  Thome  v.  ilfar- 

tbe  cause  stood  \   n         rr  \  n^ 

for  trial  in  quesz  of  Londonderry  {c\  contending  that  the  Court 
J^j^  would  not  discharge  the  rule  for  a  special  jury  unless 

it  were  distinctly  sworn  that  the  cause  was  not  proper 
to  be  tried  by  a  special  jury,  and  that  delay  alone  was 
the  object  which  the  party  had  in  view. 

Wilde.  The  present  case  is  distinguishable  from 
those  which  have  been  cited ;  for  the  Defendant  here, 
by  omitting  to  strike  his  special  jury  for  such  a  length 
of  time  after  notice  to  try  by  a  common  jury,  has  in 
effect  abandoned  his  rule.  By  striking  the  special  jury 
now,  he  will  be  enabled  to  postpone  the  trial  till  after 
Hilaty  term. 

TiNDAL  C.  J.  A  rule  must  be  made  in  future  to 
obviate  this  inconvenience.  But  I  cannot  say  the  De- 
fendant here  has  so  far  erred  as  to  exclude  himself  irom 
the  right  to  a  special  jury ;  at  the  same  time,  as  there 

(a)  4  TViiMr/.  470.  (b)  4S.Jlf.470.  (r)  Ami§,%6.. 

has 
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has  been  cause  for  complaint,  the  rule  must  be  dis-        1831. 
chai^  without  costs. 

Rule  discharged  accordingly. 


Andrews 


Thornton. 


Bower  v.  Jones.  Nov.  a4- 

TN  an  action  against  the  Defendant  as  guarantee  of  By  agreementy 
^  Batfamn  T^ing,  an  «ri>it»*tor  found  speciaUy,  that  1^1*^' 
on  the  2d  of  January  18269  it  was  agreed  between  the  a  commission 
Plaintiff  and  B.  Tiding,  that  the  said  B.  Tupling  should  <>"  ^  '^^ 
become  the  agent  for  the  sale  of  the  Plaintiff's  manufac-  ^^„  J^^.. 
tared  stock  of  goods  in  London  and  its  vicinity,  for  which  cuted  by  him ; 
the  Plaintiff  was  to  pay  him  a  commission  of  5/.  per  cent.  ^*  P™*  P* 

*^  •'  *  to  be  respon- 

on  all  goods  sold  or  orders  executed  through  the  London  sible  for  bad 

markets,  the  Plaintiff  to  be  responsible  for  all  bad  debts  ^*^»>  »n^*  *^« 
contracted  in  his  name  for  the  purpose  of  carrying  on  y^^^  commis' 
his  business,  and  to  allow  the  said  B.  Tupling  to  draw  sion  monthly. 
his  commission  monthly,  he,  A  Tupling^  at  the  same    J}^  ^trade^"* 
time  undertaking  to  make  due  remittances  from  time  to  commission 

time  of  monies  received  on  account  of  the  Plaintifi^  and  '^'^^  "^  ^^* 

-  „     ,  It,  lowed  on  sales 

to  make  up  all  the  accounts  monthly ;  also  to  give  ^h;^^  pro- 

secori^  that  the  amount  of  stock  and  book  debts  should  duced  bad 

be  appropriated  solely  for  the  use  of  the  Plaintiff:  J^JJJjthltaJ^^^^ 

That  on  the  9th  of  January  1826  the  Defendant  duly  ing,  that  under 

eiecoted  a  guaranty  in  writinir  to  the  Plaintiff,  in  the  ^f  **™'  ®^ 

,  f,  this  agreement 

words  and  figures  following ;  —  **  In   consequence  of  7^,^^,  entitled 
an  agreement  entered  into  the  2d  of  January  1826,  by  to  commission 
Josf^  Bower  to  supply  Benjamin  Tupling  with  stock  ^  ^ 
of  phited  goods  to  sell  for  him  on  commission,  I  hereby 
agree  as  surety  to  guarantee  Mr.  Bower  to  the  amount 
of  200&  for  a  due  return  of  the  stock  in  hand,  and 
payment  of  the  monies  received  on  account  of  the  said 
Jbtepk  Bower,  agreeably  to  the  engagement  subsisting 
between   tbem.    Satfwel  Jones:**   Upon  the  faith   of 
Vol.  VIII.  F  which 
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18S1.  which  guaranty  the  Plahitiff  employed  the  said  Beth 
jamin  Ikijding  to  sell  goods  for  him  on  commissioDy 
according  to  the  terms  of  the  aforesaid  agreement  That 
it  was  not  the  custom  of  the  trade  to  which  the  Plaintiff 
belonged  to  allow  a  commission  to  agents  upon  had 
debtsy  but  that  B.  TupUng  did  from  time  to  time  credit 
himself  in  his  account  with  the  Plaintiff  with  certain 
sums  for  commission  on  certain  sales  effected  by  the 
said  £•  Ihpling  on  behalf  of  the  Plaintiff,  which  after- 
wards turned  out  to  be  unprodnctive  through  the  in- 
solvency of  the  purchasers,  and  which  commission  on 
such  bad  debts  amounted  to  147.  8&  That  if  Ti^ng 
had  no  claim  to  place  this  142.  8&  to  the  credit  side  of 
his  account  with  the  Plaintiff,  there  was  a  balance  due 
to  the  Plaintiff  of  SL  1  Is.  Sd.  exdnsive  of  the  sum  of 
^7L  i5.  10(L  paid  into  Court  by  the  Defendant  on  9C 
count  of  the  action ;  and  exdusiye  also  of  the  further 
sums  thereinafter  mentioned.  That  B.  Tuplifig  trans- 
mitted from  time  to  time,  at  intervals  of  about  three 
months,  returns  of  the  amount  of  sales  made  and  cash 
received  by  him  on  account  of  the  Plaintiff.  That  in 
the  return  sheet  dated  the  SOth  of  June  1828,  there  was 
an  entry  amongst  others  of  certain  goods  there  specified, 
amour  ting  to  162.  2s.  $d.  as  having  been  sold  by  & 
Tiqding  to  himself  on  the  17th  of  il%  1828,  which 
goods  were  subsequently  paid  for  by  B.  7\qAing  in  due 
course.  That  in  the  return  sheet  dated  the  29th  of 
September  1828,  there  was  a  similar  entry  of  goods 
amounting  to  88/.  6s.  S^  as  having  been  in  like  manner 
sold  by  the  said  B.  Tupling  to  himself,  oo  the  28th 
of  Aii^usi  1828,  for  which  he  accepted  a  bill  drawn 
by  the  Plaintiff  on  the  9th  of  October  1 828,  which  biB 
was  twice  renewed,  the  last  time  on  the  24th  of  Jtforci 
1 829 ;  but  neither  the  original  nor  either  of  the  renewed 
bills  was  ever  paid.    That  id  the  return  sheet  dated  the 

10th  of  December  1828,  there  was  a  simihur  entry  ^ 

a  sale 
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a  sale  of  goods  by  the  said  B.  Tupling  to  himself,  on  the  18S1. 
Slst  of  November  1828,  amounting  to  18/.  2s.  6<2.,  for 
which  no  payment  was  ever  made.  That  at  the  close 
of  die  year  1828  the  Plaintiff  came  to  town,  and  per- 
sooaily  investigated  the  said  B*  Tttplin^a  accounts,  but 
eeild  HOC  agree  with  him  in  balancing  them.  That 
die  said  B.  7\q)ling  in  his  return  sheet,  dated  the  29th 
of  December  1828,  debited  himself  in  the  sum  of 
6SL  14«.  6d.  for  goods  sold  by  him,  B.  Tupling^  to 
himself  which  he  entered  in  one  gross  sum  under  the 
designation  of  *'  sundries,"  and  without  any  particular 
date  or  dates,  there  having  been  before  no  entry  of 
sales  made  by  him  without  specifying  the  details  of  the 
articles  alleged  to  have  been  sold.  That  in  the  last 
letoni  sheet  furnished  by  the  said  B.  Tugpiing  on  the 
SOth  of  March  1829,  there  was  an  entry  of  goods,  the 
particidars  of  which  were  specified  as  having  been  sold 
by  B.  Tupling  to  himself  on  the  81st  of  January  18^» 
amoanting  to  \9L  14f. ;  and  another  entry  of  a  similar 
sUeged  sale  to  himself  on  the  20di  of  February  1829, 
•BKmBtiiig  to  232.  16s.,  the  particulars  of  which  were 
not  specified.  That  for  some  time  previously  to  the  date 
of  die  last-mentioned  return,  the  said  JB.  Tupling  ^2&  in 
embarrassed  circumstances,  and  shortly  afterwards  took 
die  benefit  of  the  insolvent  act,  having  previously,  how- 
ever, in  pursuance  of  the  Plaintiff's  directions,  returned 
to  him  the  remainder  of  the  goods  then  in  his  posses^ 
sioii  unsold,  amounting  in  value  to  upwards  of  600^. 
That  no  part  of  the  amount  of  the  said  several  allq^ed 
sdes  fixun  the  said  B*  Tupling  to  himself  was  ever  paid 
or  settled  for,  either  in  cash  or  by  securities,  except  the 
two  first  as  before  mentioned.  That  the  Plaintiff  never 
lemonstrated  with  the  said  B.  Tilling  upon  hb  debiting 
himself  with  the  said  alleged  sales  or  any  of  them,  nor 
ever  expressed  any  objection  thereto.  That  considering 
the  state  of  the  said  JB.  TupUn^B  circumstances  at  that 

F  2  period. 
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16Sh  period,  and  the  form  in  which  ibe  eiitrjr  of  fhe  29th  of 
December  J  823  wu  niadei^the  irbitfatpr  wa3  of  opinioo 
thatithatriWUry/iVri^ll^gei)  ^Ie,;^n(l  J(hfjpe  pf  the  31^  of 
January  132^aiH)  s20|b  pf  FebrMQrj/  1829»  irere  expe- 
dienta  tq^  whid^  the  aaid  B.  Tupl^f^^  deeming  the  former 
allied  atjes  to  bunaeif  to  have  been  sanctioned  by  the 
Plaintifl^  bad  recourse,  in  order  to  enable  bim  to  meet 
deficiencies  in  hie  accounts  with  the  Plaintiff  and  not  for 
the  purpose  cS  re*seUing  the  goods  to  customers  of  his 
own  for  a  profit  in  the  regular  way  of  his  trade.  That 
the  Plaintiff,  in  a  letter  addressed  to  B.  J\^ng  on  the 
aoth  of  Febmary  1829,  when  referring  to  the  general 
atate  of  the  aceounts  between  them,  included  the  ameiiiH 
of  the  alleged  sales  to  Tupling  uader  the  head  of 
'*  accounts  owing/'  That  in  another  letter  addrosaed 
to  B.  Tupling  on  the  Slst  of  March  1829,  the  Plaintiff 
used  the  words  *^  You  can  surely  send  me  2(ML  on  your 
own  account*".  And  «  subsequent  letter  dated  the  7th 
of  Jpril  1829,  and  addressed  to  B.  Tuplif^  by  the 
Plaintiff,  contained  the  following  passagje  :--»<*  I  am 
Sony  to  beer  that  your  health  will  not  {)ermit  you  to 
follow  your  business:  although  we  have  been  hitberlo 
unfortunate  in  our  business,  I  should  have  felt  much 
pleasure  in  kee[M0g  up  a  coar^sppHdeifce :.aii4  dojlg  a 
litde  business  with  you.  As  for>  the.agenfliy  busintss^it 
does  not  answer ;  that  I  need  not  tell  you ;  therefore  the 
«ooner  it  is  given  up  the  better.'^ 

The  arbitrator  then  awarded  and  adjudged  that  the 
Plaintiff  was  entitled  to  recover  of  and  from  the  Defendant 
under  and  by  virtue  of  the  said  guaranty,  exclusive  of  the 
aaid  sum  of  27&  As*  lOd.  paid  into  Court  as  aforesaid,  the 
said  sum  of  8/«  1 1^  3d.,  if  the  Court  should  be  of  opinion 
that  the  Plaintiff  was  by  law  entided  to  disallow  as  h^ 
iween  him  and  the  Defendant  all  those  sums  for  which 
credit  was  taken  by  Tupling  as  commission  on  sales  which 
Bubsequently  turned  out  to  be  unproductive^  owing  to 

the 


fendanu 

WiUte  S6ijt.  having  obtained  a  nde  mn  to  enttr  up  a 
Teidict  for  the  Plaintiff  pursuant  to  the  award, 

Jcfne$  Serjt  shewed  cause.  The  Defendant  is  entitled 
to  the  verdict.  Firsti  by  the  express  terms  of  the  agree- 
ment Twpling  is  entitled  to  commission  on  bad  debts; 
for  he  is  to  have  the  commission  on  aU  goods  sold;  the 
Phintiff  is  to  be  responsible  for  bad  debts;  and  TujUing 
is  to  draw*  his  otfmmissibu  monthly.  The  cifstx)iii  of 
the  trade  caHfaoC'^pi-eviiSf  >figaidst(  an-  expfesd  ag^eementJ  ^ 

Secondly/* <tli^4iMi  upoh  Af«^1stlfes'*toad»lif^'2^^ 
to  bfansdf  4»  Hot  iridrin  the  stope  of  the  Defendant^ 
goamnty.  "'21ip/m^  has  transniitted'  air  the  money  he 

F  3  received^. 
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Ae  insolvency  of  the  purchasers:  and  further  awarded  ^  1 83 1; 
and  adjudged  that  the  Ptaitttiff  was  entitled  to  recover 
af  and  from  the  Defendant,  under  ttnd  by  virtue  of  the 
said  guaranty,  the  said  several  sums  of  18/.  25.  6£f.> 
68L  14&  ^d.^  192.  45.,  and  29/.  16r.,  ih  addition  to  the 
said  sum  of  82.  lU.  Sdl,  if  the  Court  '^hoUhl'  be  of 
opinion  that  the  conduct  observed  by  the  Platiitiff  in 
Inference  fo  ^he  saiiJ  alleged  sales  by  B.  Tupling  to  him- 
sdf,  did  not  atooUrit  ih  point  of  law  to  a  sanction  of  the 
sax!  traDsa6tions,  -  so^  as  to  discharge  the  Defendant's 
Kability  in  resj^t^-of  the  amount  thereof^  —  which  said 
tKWHA  sdkUsainWttted  altogclther  to  133/^  Sir.  ecLf  —  and 
tk«li<«ai^^^tokl<^b*v^rdiet  shotlld' be  entered  for  the 
FIttrtritf  fo^^tb^firtM  sum  6(^  13S/.  §9.  €dii  subject  to  the 
opinioii  of  the' Coilttt  bitt  If  the  Court  should  be  of 
epinion  itkt  the  PiafintSff  eouM  not,  in  point  of  law, 
disallow  tHe  said  credits  for  commission  on  the  bad 
dditsai' aforesaid,  and  by  his  conduct  had  discharged 
the  Defendant  from  all  liability  in  respect  of  the  amount 
of  the  said  alleged  sales  to  B»  Tupling^  in  that  case  ha 
that  a  verdict  should  be  entered  for  the  De»> 
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1681*  received,  and  has  returned  all  the  stodk  on  hand;  and 
the  Defendant's  guaranty  extends  to  no  other  matters. 
The  course  of  dealing  between  the  parties*  and  the 
Plaintififs  letters*  shew  that  the  Plaintiff  never  objected 
to  the  sales  made  by  Tupling  to  himself;  and  as  he  pw- 
mitted  those  sales  to  go  on  after  TvpUng  bad  be^i 
under  the  necessity  of  renewing  his  bill  for  paymoot^ 
the  Plaintiff  must  take  the  consequence  of  his  own  re* 
missness,  and  not  cast  it  on  the  Defendant.  In  BarUeU 
V.  Pentland  [a)  Lord  Tenterden  says,  ^  If  the  plaintifi 
had  by  dieir  neglect,  even  though  that  neglect  had  been 
induced  by  the  misrepresentation  of  their  agent,  placed 
the  defendant  in  a  situation  different  from  that  which  he 
might  have  been  in  if  no  such  n^Iect  had  taken  places 
there  might  be  ground  for  contending  that,  in  point 
of  justice,  they,  and  not  the  defendant,  ought  to  be 
losers." 

WUde.  The  parties  must  be  presumed  to  have  been 
dealing  accordmg  to  the  custom  of  the  trade,  which 
would  exclude  the  142.  Ss.  claimed  for  commission  cm 
bad  debts.  It  could  never  be  the  intention  of  the  parties 
that  the  Plaintiff  should  lose  his  goods  and  pay  com- 
mission for  the  loss.  Then,  with  respect  to  the  sales 
alleged  to  have  been  made  by  Tiqding  to  himself,  the 
Plaintiff  may  be  admitted  to  have  recognized  the  three 
first,  having  reodved  payment  on  one^  having  consented 
to  renew  a  bill  on  the  other,  and  the  third  standing 
unimpeached  on  the  award;  but  the  three  subsequent 
sales,  styled  in  the  award  expedients^  are  in  efiect 
admissions  that  the  amount  of  them,  6BL  145.  6dL* 
192.  14s.,  and  2iL  165.,  was  so  much  money  had  and 
received  by  TupUng  to  the  Plaintiff's  use,  under  sales 
made  to  others,  and  ialsely  ascribed  to  himself;  mon^ 

(a)  10  M*  £sf  C  770. 

which 
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be  has  omitted  to  pay  over,  and  for  which  the 
DeGmdant  is.  therefore  responsible  under  the  terms  of 
hisgaannty. 

lie  Court  thought  that  by  the  express  terms  of  the 
agreement  between  the  Plaintiff  and  TupUng^  Tupling 
vas  entitled  to  the  commission  on  the  bad  debts,  but 
that  the  Defendant  was  liable,  under  the  terms  of  hb 
gnaiantyy  to  make  good  the  three  sums  which  Ti/gpling 
bad,  as  an  expedient,  entered  as  sales  to  himself  the 
entry  by  way  of  expedient  implying  that  the  money  had 
been  received  to  the  Plaintiff's  use  upon  sales  to  other 
persons,  and  falsely  entered  as  sales  to  Tuplif^s  where* 
upon  the  judgment  was  ordered  to  be  entered  up  for  the 
amount  of  those  three  sums,  and  the  balance  of  8/.1  Is*  Sd. 
fimnd  by  the  arbitrator,  miitus  14/.  Ss.  commission  on  the 
bad  debts. 

Judgment  for  Plaintiff  accordingly. 


1831. 


TshBOT  V.  BiNNS  and  Another. 


iffw^sj* 


A  WRIT  of  pane  had  been  issued  in  this  case  as 
follows:  — 
^  WUtiam  the  Fourth,  by  the  grace  of  God,  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  King^ 
Defender  of  the  Faith.  To  the  sheriff  of  Yorkshire^ 
greeting.  Lay  before  our  justices  at  Westminster^  on 
the  Slst  day  of  October^  the  plaint  which  is  in  your 
ooun^  by  our  writ,  between  Joseph  Talbot  and  Joseph 
Binns  and  Anthony  Horviy^  of  a  plea  of  trespass  upon 
the  case;  and  give  notice  to  the  said  TaVbot  that  he  be 
there  ready  to  prosecute  hb  plaint  thereupon  against 

F  4  the 


The  cause 
assigned  at 
the  end  of  a 
writ  oi  p^tie 
is  mere  form, 
and  cannot  be 
traversed  by 
the  sheriff. 
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r^5¥.       mw  sMJbsSphBiflns'Mfl  ili/fei^  tf  h»  b*  wiUh^  and 

^^^    b«i^  Ibel^  tHts  writ  and  llm  otber  writ    WiCMn»  ooiy 

.9.         k(f,  at  fV\Bamin$tei\  the  dlat  day  of  Jhmey  in  the  fint 

**'  ^  BefUMae^  the  said  Jatejih  Bmu  and  A/dhong^  fiir 
the  fafour  %^bich  thesaid  Jompk  TtiUn^ hath  in  the  adUl 
tounty;  cannot  obtain  jtisdee,  aa  it  is  said,  let  tilis  writ 
be  executed,  if  the  eaiase  be  tnie,  and  the  said  Joufk 
'Binns  and  Anthony  desire  it,  and  not  otherwise.'' 
•To  which  the  dieriff  made  the  Mowing  letom : — 


-*» 


.,  ^  ^y  answer  to  this  writ  appears  in  a  certain  schedule 
^ber^nto  annexed. 

*^  Harry  James  Goodricke^  sheriff. 

*<  I,  Sir  Harry  James  Croodrieke,  Bart,  sheriff  of  the 
eountycf  York,  do  hereby  humbly  certify  and  return  to 
"^ur  lord  the  king,  that  the  writ  hereunto  annexed,  and 
-to  me  directed,  was  delivered  to  me  on  the  28th  day  of 
June  last  past^  being  the  day  before  my  county  court 
held  at  the  castle  of  York  in  and  for  the  same  conn^, 
oh  Wednesdayt  the  ^9th  day  of  the  same  June,  on  whidi 
day  the  issue  joined  between  the  said  parties  named  in 
'the  said  writ  was  appointed  for  trial,  and  I  did  there- 
upon in  my  said  county  court  cause  the  said  writ  to  be 
^t>];^n?y  read?  whereupon  and  before  the  albwance  of 
Ithe  said  writ  before  Ae  suitbrs  of  the  same  court,  then 
'^Sknd  there  came  the  Plaintiff  named  in  the  said  writ,  to 
wit,  Josej^  Talbot  J  and  then  and  there  allied  that  the 
Defendants  named  in  the  said  writ,  to  wit,  Joseph  Bimts 
and  Anthony  Hornby  had  sued  out  and  procured  the 
said  writ  for  the  purpose  of  harassing  him  the  said 
Plaintiff  by  unjust  and  unnecessary  delays,  and  thereby 
prevetating  the  recovery  of  the  money  and  damages 
sought  to  be  recovered  of  them  the  said  Defendants 
by  the  said  Plaintiff  in  and  by  the  said  plaint:  and 
the  isaid  Joseph  Talbot  further  then  and  there  all^^ed, 

*  that 
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that  the  cause  set  forth  at  the  foot  of  the  said  writ,  was 
fiibely  and  nntroly  so  set  forth  by  or  at  the  suggesdon 
of  the  sud  Joseph  Binns  and  Anihomf  Hornby;  and 
thereupon  the  said  Joseph  Talbot  then  and  there  tra- 
Tersed  and  denied  the  truth  of  the  cause  so  set  forth  at 
the  foot  of  the  said  writ  for  the  execution  thereof  and 
oftred  ihea  and  there  to  prove  that  such  cause  so  stated 
was  untrue,  and  thereof  put  himself  upon  the  country ; 
and  the  said  Joseph  Binns  and  Anthony  Hornby  being 
solemnly  called  to  answer  the  said  allegations  so  alleged 
and  made  by  him  the  said  Joseph  Talbot^  and  to  prove 
the  trucfa  of  the  cause  so  set  forth  by  them  for  the  exe- 
cution of  the  said  writ,  then  and  there  neglected  to 
make  any  answer  or  to  join  issue  upon  the  traverse  so 
made  by  him  the  said  Joseph  Talbot  as  aforesaid,  where- 
upon it  was  adjudged  by  the  suitors  of  the  said  court 
that  the  cause  assigned  for  execution  of  the  said  writ  at 
the  foot  thereof  was  untrue,  and,  therefore,  that  I  ought 
not  to  put  the  plaint  in  the  said  writ  mentioned  before 
his  said  majesgr  as  within  I  am  commanded,  wherefore 
I  ooald  not  execute  the  said  writ  the  cause  therein  al- 
leged for  the  execution  thereof  not  being  true. 

^  The  answer  of  Sur  Harry  James  Goodrickef  sheriff." 


1881. 


Jones  Seijt,  on  the  part  of  the  D^ndants,  obtained  a 
nde  nisi  to  set  aside  this  return  on  an  affidavit  that  in- 
terlocotory  judgment  was  signed  in  the  county  court 
before  the  Defendants  had  pleaded ;  that  no  issue  was 
ever  joined;  and  that  a  writ  of  enquiry  was  executed 
die  day  after  the  writ  of  pone  was  lodged  with  the  clerk 
of  the  county  court.  He  contended  that  it  was  imper- 
ative on  the  sheriff  to  return  the  plaint,  and  that  he 
could  not  traverse  the  formal  cause  alleged  for  issuing 
thejwfi^. 


Cross  Serjt.  shewed   cause  on  an  affidavit,    which 
stated,  that  the  action  was  brought  to  recover  6/.  12s.  6d, 

the 
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the  balance  of  a  blacksmith's  bill;  that  the  Defendanta 
I^d,  on  the  19th  of  February 9  been  duly  served  with  a 
writ  oijustidesy  and  on  the  6th  oi  April  with  particulars 
of  demand;  had  imparled;  had  repeatedly  asked  &r 
time,  and  had  been  advised  by  their  attomies'  to  settle 
the  Plaintiff  having  agreed  to  make  a  small  abatemeiit; 
that  judgment  was  suffered  by  default,  and  notice  of  en- 
quiry given  on  the  14fth  of  Jtmeg  and  that  the  Defend- 
ants were  three  times  called  on  in  the  county  court  to 
substantinte  the  truth  of  the  allegation  in  their  writ  of 
panef  but  that  neither  they  nor  their  agent  appeared. 


Cross  admitted  that  it  might  be  imperative  on  the 
sheriff  to  return  the  plaint  when  the  pone  is  issued  by 
the  Plaint^  because  in  his  case  the  writ  contains  no 
allegation  of  the  cause  for  issuing  the  ponef  nor  an  in- 
junction to  the  sheriff  to  act  only  if  that  allegation  be 
tr^e•  3ut  a  defendant  cannot  sue  out  a  pone  without 
all^^g  a  cause.  Fitz*  N.B.  119*;  and  to  prevent  vex- 
atipn  ai)4  delay  upon  so  small  a  demand,  the  Court 
would  hold  him  to  the  letter  of  his  writ.  The  wholq 
proceeding  was  disgraceful  to  the  administration  of  jus- 
tice. 

Sedper  Curiam.  That  is  an  observation  for  the  legis- 
lature. We  cannot  alter  the  practice  of  centuries.. 
The  allegation  of  qauae  for  a  writ  of  pone  is  a  mere 
flatter  of  form;  as  much  so  as  the  allegation  of  latitancy 
upon  mesne  process,  or  the  affection  of  John  Doe  for 
the  tenant  in  possession.  In  all  the  books  there  is  not 
a  single  distance  of  such  a  return  as  the  present. 

Rule  absoliUie* 


See  f.  M  J.  70. 
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Walford  v.  Anthony,  Haycock,  and  Cooke,      nov.  %$. 

HTRESPASS.    The  declaration  stated,  that  JnlAomf,  The  declar- 

Haycock,  and  Cooke,  the  Defendants  in  this  suit,  ^^^^^, 

were  attached  to  answer  Walfordj  the  Plaintiff,  for  that  ants  A^  H., 

the  DefendarUs  had  broken  and  entered  a  close  of  jLhe  ^  ^'  ^^ 

,  , '  J     i_     *  close  of  the 

Plaintiff  in  the  parish  of  Boreham,  abuttiDg  towards  the  plaintiff  abut- 

Dorth  on  a  close  of  the  said  Defendant,  and  towards  the  ting  on  a  dote 

of  the  aaid 

sooth  on  Blind  Lane*    There  was  a  second  count  for  2)^^,^^^ 
catting  down  trees,  and  a  third  for  carrying  them  away.   The  Plaintiff's 
The  Defendants  pleaded,  first,  not  guilty ;  am)  thei^  ^^^  abutted 

on  a  close  of 
four  pleas,  allegmg  a  right  of  way  in  varioi^s  fonqs.  the  Defendant 

The  Plaintiff  joined  issue  on  the  first  ple^ ;  traversed  A.  .'^  Held,  an 
die  right  of  way  in  the  four  others,  and  newly  a88igpie4  ^^^  a^wSance. 
eicess  in  the  assertion  of  the  right 

The  Defendants  joined  issue  on  the  traverses  to  tb^ 
light  of  way,  and  pleaded  to  the  new  assignment,  first, 
not  gnilty,  and  then  four  special  pleas  to  so  much  of 
the  new  assi^ment  as  related  to  the  trespasses  whepreof 
the  Plaintiff  had  oomplabed  in  his  second  and  third 
counts,  and  which  were  not  justified  in  the  Defepdanta* 
second,  third,  fourth,  and  fifth  pleas* 

The  Plaintiff  joined  issue  on  the  first  plqa  to  th.^ 
new  assignment,  and  traversed  the  matter  alleged  in  the 
four  others,  upon  which  traverses  issue  was  joinedr 
The  pleadings  were  of  great  length. 

At  the  trial  before  Gaselee  J.  it  appeared  that  |the 
dose  in  Boreham  in  which  the  alleged  trespasses  ba4 
been  committed,  was  bounded  on  the  south,  indeed,  by 
Blind  Lane,  but  on  the  north  by  a  close  of  the  Defend- 
ant .^InMony/  whereas  the  allegation  in  the  declaration 
that  it  abutted  on  the  north  on  a  close  of  the  said  De- 
fendant, 
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JimiliMV^^tmlti'btkf  kpj^f^  na  k  was  coAtetodetl  on  fhv 
1^  bf  the  Defendants,  to  a  close  of  \ht  iMeadrnt 
tkf&ke^  be  %eibg  the  last  named  Defendant,  and  tbere> 
fere  tfie  only  one  to  whom  the  pardciple  said  ooidd 

The  learned  Judge  was  of  this  opinion ;  but  offered 
to  go  on  with  the  trial  if  the  PiaintifT  would  apply  him- 
self to  the  merits  of  the  disputed  right  of  way,  instead 
of  tuning  a  nominal  verdict  for  the  mere  excess  in  the 
flssettioa  of  it  These  terms  were  declined,  and  the 
Plaintiff's  counsel  elected  to  be  nonsmted  for  the  alleged 
ttfiancew 


Stephen  Serjt  obtained  a  rule  nisi  to  set  aside  tiie 
nonsuit,  contending  that  the  word  said  did  not  neoessa- 
rHy  refer  to  the  last  named  Defendant,  and  that  it  might 
be  applied  to  such  one  of  the  three  as  the  case  required ; 
aad  he  nrfgoA.  that  the  expression  said  DefendtM  was  an 
ambigttity  on  the  face  of  the  dedaration,  «f  which  )m^ 
adtasiage  could  be  taken-  except  by  way  of  speoiid 


demurrer. 


i»  '  >i 


-^'Soiiesihd^MetemethirliBij^  in 

like  tbepresent  the  wbid  said  has  always  been  held  to 
refer  to  the  last  antecedent,  in  order  to  avoid  the  in- 
extlricable  ambiguity  which  would  otherwise  present 
itsidf.  Thus  hi  Morgiofs  Case  {a)  the  indictment,  which 
was  in  Somerset^  stated  that  Thomas  Morgan  nuper 
de  D.  in  com.  Dorsfit  gen.  apnd  W.  in  comitat  pnsdict. 
did  strike  and  kffl  JktrberviOe ;  and  the  indictment  was 
held  void  because  ptmdicL  most  be  intended  in  Com. 
Bonet;  vUdi  was'  last  mentioned.  In  Pollard  v. 
Ijodi(J})%  in  8B  idbmatioii  against  ZiMi^  xm^^Lmsks 
being  named,  the  predict,  was  held  to  refer  to  the 


ffi)  Cro.  ittz.  ick. 


{k)  Cro.  EUz.  %S%. 


latter. 


IN  irqc  <S»9^»  T[nm  Pti  WlimM9^  )V. 


vr 


was  Jiud  in  ,Jirm«»Gi|i&^^  wd  the,  pl«m^  4s9lftiK4 
that  the  defimdant  Mng  P^NS^^^sed  ^vififrtfithym  ^ 
cxNinty  of  Northampton^  assumed  apud  Stonely  in  ^^fn^ 

pradid.,  and  the,Di9iir4j^m»  j|Wk)fti#t(|^.«fa^|StmeIy 
in  oom.  War« ;  it  was  held  a.milrtKiaJi  /or  qfwdiS^^if^ 
in  ecun.  pnodict.  shall  be  jntelidtod  io  wn^t^tNortiii^ 
which  is  last  named.  lAU^so9^:J»  In  IL  n*-  Jlodr 
CrUduU  {f\  where  twa  connliis  were  named  «b  aa>  wder. 
of  remoYal,  it  was  held,  that  th^.wocd  $aid  did  ntotjreftut 
to  the  last]  That  case  was  decided  on  the  groij^j^^fi^ 
the  jnrisdicti<Mi  of  magistrates  ought  to  appear  without 


tv 
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t  I 
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Siephm.  Mff^ofiUs'  Ca$e,  wis  ov^-culed  by  jSMr^'i|f«t 
SMckoOk.  {d)  And  PoOoiy^  v.  Xoci^i  ii.  ¥.  Gfiff^K«ndf 
aHlde  ▼.  IlmMSrs,  were  ruled  op. the  gfowd  of  ambignilibs 
not  of  variaoce*  It  is  clear  that  pradtcHa  does  not  inn: 
eesserily  refer  to  the  last  antecedent,  though  it  b  olhetv«' 
wise  as  to  the  word  idem.    Co*  Idti.  20  A. 


TiNOAL  C  J.    The  question  is^  wbeife^ilber^'kas 
been  a  variance  in  this  case,  or  a  dcfeoliveiaad  awliJgnH. 
OQs  description ;  and  I  think  the. objection  0n  tbe^neooidx 
is  ot  the  latter,  and  not  of  the  fiormer  clafiSk.    The  Bor^ 
fendants^  three  in  number,  are  put  together  uoder  OM' 
appellation  by  the  term  D^endants*    That  is  a  modem^^ 
practice;  for  the  old  course  was  to  name  eacbindividual^ 
and  if  that  course  had  been  pursued,  the  present  diffi^^ 
cnlty  would  probably  never  have  occnred*    The  dedaiw 
ation  then  states,  that  a  trespass  was  committed  in  a 
dose  abutting  on  a  certain  ckMe4i£  As  said  D^fimdnU^^ 


(a\  IjL  Rofm.  %6u 


(c)  %  Bast^  66. 

(d)  JCro.  Wf*  jliif* 


That 
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Wauord 
Amtbont. 


That  would  haVe  raised  k  doobt  in  the  mittd  of  any  otie 
perusing  the  record,  and  I  should  have  isaid  immedw 
ately,  <<  Which  Defendant  ? "  But  it  would  ako  have 
given  a  very  incdnvement  latittide  to  tifee  futty  pcfr- 
ete/Smg  to  trial ;  fer  he  m^fat  have  selected  the  close  of 
one  or  the  other  of  them,  as  should  appter  best  to  suit 
his  purpose.  If  all  the. three  Defendants  had  be^ 
named  through  the  record,  the  doubt  would  only  have 
been  more  prominent  If  we  could  read  it  ^  the  close  of 
the  said  Defendants/*  it  would  be  an  undisputed  variance ; 
but,  as  k  stands,  it  is  rather  an  ambiguity,  and  a  nonsuit 
on  the  ground  of  variance  cannot  be  supported.  As 
there  Was,  however,  on  the  part  of  the  Plaintiff's  coun- 
sel, something  like  a  desire  to  be  nonsuited,  we  think 
the  costs  of  the  nonsuit  should  abide  the  event  of  the 
new  trial,  the  Defendabts  being  permitted  to  suffer  judg- 
ment by  de&tilt  on  the  new  assignment 


Gaselee  and  BosakquIbt  Js.  concurred. 

Alderson  J.  A  variance  can  only  be  where  there  te 
a  clear  discrepancy  between  averment  and  proof.  If 
diere  is  an  ambiguity  in  averment,  the  difference  cannot 
be  clear,  because  the  proof  may  be  true  in  one  s^ise. 
In  the  authorities  cited  from  Cro.  EUz^  the  diflScuity 
was  occasioned  by  the  mention  of  one  county  in  the 
mar^n,  and  a  diflbrtsnt  county  in  the  body  of  the  record, 
and  it  was  held,  in  conformity  with  all  the  decisions^ 
that  the  conn^  in  the  body  of  the  record  is  that  to 
if^idh  the  proceedings  properly  have  relation.  But  in 
Bhhop  V.  Grant  (tf),  where,  in  error,  upon  an  assize  of 
rent-sedc,  the  Plaintiff  made  tide  to  rent  granted,  to 
be  paid  yearly  at  the  four  feasts,  Chrittmas,  jinnunci- 
aium^  St.  John  the  Baptist^  and  Michaelmas^  and  shewed 


(d)  Cro,  Slim*  $%4, 


rent 
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lent  arrear  for  four  years  at  the  jlnnuncic^ion  last  past, 
which  Plaintiff  demanded  in  crastino  pnedict.festi  Pttri'i 
Jtcaiiamsj  the  error  assigned  was,  that  no  feast  of  the 
Pwrifieaiion  is  mentioned  before,  so  that  it  appeareth 
not  that  the  demand  was  after  the  rent  was  due ;  Foster 
moTed  that  the  word  '^  PurifiaUion  "  shall  be  void  and 
soiplosage;  but  Gtvwdjf  said,  ^  although  the  word 
^  Pur^icatian^  be  void,  yet  prcsdict.  fetttm  cannot  refer 
to  the  last  feast,  for  there  are  divers  feasts  mentioned^ 
so  it  cannot  be  referred  to  any  one  certain* 

Rule  absolute; 
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WAtiOilD 

AMTHomr.' 


Palmer  v.  Marshall. 


iVov*  %$• 


T^HIS  was  an  action  on  a  policy  of  assurance  for 
1600/.  on  the  yacht  JStiiy,  at  and  from  Bristol  to 
LmdoHn  The  policy  bore  date  the  28th  of  Jamuny 
18S1.  The  declaration  stated,  that  the  Plaintiff  had 
eflfected  it  by  M^Ghie  and  Page,  his  agents  in  that  be- 
half, and  averred  a  loss  by  being  run  down  by  another 
Tessel  through  the  violence  of  winds  and  waves. 

At  the  trial  before  Taunton  J.,  last  Dorchester  assizes^ 
k  appeared  that  the  Baiy,  a  yacht  of  thirty-seven  tx>ns,' 
not  coppered,  at  the  date  of  the  policy  was  lying  in  the 
float  at  Bristol^  where  she  continued  till  the  17th  of  Me^ 
when  she  commenced  her  voyage  round  die  LanSs  End^ 
aad  was  run  down  off  the  Start  on  the  21st  cS  May, 

The  Defendant's  subscription  to  the  policy  ti^as  ad« 
imtted,  and  it  was  shewn  that  the  Plaintiff  was  the  only 
pencm  interested  in  the  vessel :  but  there  was  no  ex- 
press proof  that  M^Ghie  and  Pt^e  were  the  PIaintiff*i$ 
agents. 

The 


A  policy  on 
ship  at  and 
from  Bristol 
to  LondoHf  9t* 
taches  during 
the  vesiers 
stay  at  Bru' 
tol;  therefore^ 
where  the 
assured  did 
not  sail  till 
three  months 
after  the  exe- 
cution of  the 
policy^  Held, 
that  the  delay 
was  a  material 
variation  of 
the  risk. 
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1881.  The  ^mismon  of  this  proof  was  objected  to  on  liie 

peit  of  the  Defendant,  m  a  feud  defect  ia  the  Plaintiff's 
oaee,  but  die  objection  was  ovemiled. 

It  was  also  objecled,  dat  the  voyage  having  been 
defemd&r  so  long  a  time  after  the  date  of  the  poUajr* 
the  risk  contemplated  had  been  essentially  variedi  and 
that  the  Defendant  was,  therefore,  discharged  by  a  quasi 
deviation;  bat  the  learned  Judge  beld^  that  upon  this 
policy  the  risk  did  not  attach  till  the  vessel  commenced 
her  voyage,  and  left  it  to  the  jury  to  say  whether  the 
vessel  had  been  lost  in  the  voyage  intended.  The  juiy 
found  for  the  Plainti£^  and  also,  that  the  risk  had  not 
been 


Wilde  Serjt.  obtained  a  rule  nisi  to  set  aside  the  ver- 
dict, on  the  two  objections  urged  at  the  trial,  and  also, 
as  against  evidence. 

Mereweiher  Serjt  shewed  cause.  The  proof  that  no 
other  person  was  interested  in  the  vessel,  conneelsed 
with  the  statement  on  the  policy  subscribed  by  the  De- 
fendant, that  it  had  been  effected  by  M^Ghie  and  P0ge 
as  agents,  is  sufficient  evidence  that  they  were  agents  for 
the  Plaintiff. 

As  to  die  alleged  deviation^  or  Tariation-  of  mk, 
the  learned  Judge  correctly  left  it  to  the  jury  to  say 
whedier  the  vessd  had  been  lost  in  the  course  of  the 
voyage  intended;  for  upon  insurances  at  and  from  a 
given  place,  the  risk  only  attaches .  when  the  vessel  is 
veady  lo  begin  her  voyage  fiom  the  place  qmnfied. 
Thus,  when  ships  are  engaged  on  the  banks  of  Nevy' 
JmmAmd  in  the  pursuits  which  are  termed  banlaingf  the 
risk  on  a  policy  on  ship  at  and  from  Nifwfbundland  to 
EuropCf  attaches  only  from  tjie  time  when  the  banfang 
ends.    VMame  v.  Deaxar.  (a)     So^  in   IVHUamnn  r. 

(a)  iCamph»so$» 

Innes 


IW  THE   SSffOM'Df  Tfcll^fJK.WI 


IV. 


'^1 


Intus  (a),  tho  riiik  on  affeiapy,  it  Imd^JhmoidlgdSL  Bay    « I  aSB  1. 
«» X0ff don,  WW  held  io'iittadk  qDl^;W&e6!  Anf  ibilvnips     '     './  ' 
in  a  condiuon  to  taM  m  her  bomeimm/oei^Q  «t  ^Bgoa 


'JV. 


JBff^.     Here  the  jury  have  hmA  Ibat  Uiere  was  no  *li«M«M.L. 
Tariatioa  of  the  rbk»  which  distUigiiiahea  the  case  ihttm 


{a)  WIUiAMSON,«w  I^£!&. 


*  I 


K'C\ii 


^Xivo^t  iti  Lpndon.     Exchequer.  .  ]^th  if((7f,i8jz,  *.  ,» 


Caram  lX»mkXfB^Q^9r 


\  tin 


Assumpsit  on  policyy  on 
It  at  and  from  Algoa  Bay 
and  Ta^  Bajf  both  or  eitlier» 
to  London*  , 

Declaration  stated  that  the 
•hq>  had  amvedy  and  waa  in  good 
nfetyy  at  Algoa  Baj^  that  a 
homeward  cargo  was  ready  for 
her  imder  her  charterpartyi  and 
that  before  it  was  put  on  board 
she  was  lost  by  perils  of  the  sea. 

Fleaf  general  issae* 

At  the  triaUthe  captain  proved 
his  avmml  »t  Tahk  fiajf  the 
dbcfatfge  of  that  pait  of  the 
caigo  which  was^  destined  for 
tibat  pbce ;  and  that  he  took  in 
about  njtj  toM.of  goods  for 
Algoa  Bajf  where  he  airived  on 
the  joth  c^  September^  and  came 
to  aachor.  Till  the  8lh  of  0#- 
tober  he  was  engaged  in  dis- 
charging his  outward  cargo*  bul^ 
on  that  day  he  gave  orders  that 
aa.more  of  the  outward  cw^ 
iboald  be  discharged  till  some  of 
the  homeward  cargo  should  be 
on  boardy  as  his  load  wis  reduced 
Id  about  seventy  lonss  which»  in 
his  judgment,  was  necessary  for 
die  safety  of  the  ship,  of  144  tons 
ifgHtcr;  andheimendadtotahe 
i%  the  next  mormngt  part  of  the 

Vol.  VIII. 


homeward  cai^g^v^.^lnjch-.^liKas 
ready  ibr  him. 

Before  that  time,  however,  the 
ship  was  lost  in  a  huiricane. 

For  the  Defendant,  it  was 
contended,  that  at  the  time  of  the 
loss,  the  ship  was  not  in  a  stite 
to  begin  to  take  in  her  homeward 
cargo,  and  consequently  that  the 
voyage  at  and  fh>m  Atgoa  Baj 
had  not  commeucod.   . 

Several  captains  of  vessel^  were 
calledi  who  stated  that,  in  th^ 
judgment,  thirty  tons  were  quke 
su&ient.to  k^p  in.^e^sl^ptJ^pr 
her  salety,  and  that  with  seventy 
tons  of  her  outwat^  cargo'  on 
board  she  could  tipt  be  mdy  to 
take  in  her  homeward  cargo^  » 

-  Lord  LmamvBgt  C.  B.  told 
the  jury  tbtt  if  the  sMp  twos  in^a 
condition  to  begin  to  take  in  ber 
bome^atd  cargo^  tho  PhdnttfT 
was  ei^tstted  to  ncovfr ;.  if  aol» 
then  the  verdict  ou^ht^to  be  fsr 
the  Defencknt. 

V^rdiftt /;» rhu^Sliteir^ 

F.  Polloet  and  Cresswell  for 
the  PIainti£r. 

OrmpMl  aed  M^  &r  the 
Defendant. 


Homeward 
policy  on 
freighti  at  and 
from  Algoa^ 
attaches, 
when  the  ship 
is  at  ^.  in  a 
condition  to 
begin  to  take 
in  her  home- 
ward cargo. 
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Mount  V.  Larkins{a\.  where  it  was  expressly  found  that 
that  there  had  been  unreasonable  delay. 

TindalCJ.  This  cause  must  be  sent  down  to 
another  jury.  The  learned  Judge  who  tried  it,  did  not 
state  accurately  the  time  at  which  the  risk  attached* 
The  policy  was  at  and  from  Bristol  to  London;  and 
though  there  are  excepted  cases  in  which  the  risk 
would  not  attach  on  such  a  policy  until  the  time  of  saiU 
ing,  as  where  a  ship  is  not  finished,  or  is  undergoing  a 
course  of  repair  at  the  time  the  policy  is  effected,  yet 
here,  where  the  vessel  was  lying  in  port,  complete  and 
ready  for  sea,  the  risk  on.  the  policy  could  only  com- 
mence from  its  date.  Besides  this,  the  evidence  was 
not  complete  as  to  the  agency.  The  statute  25  6.  3. 
c.  44.  requires  that  the  names  of  persons  interested  shall 
be  inserted  in  the  policy,  or  the  names  of  persons  who 
shall  effect  the  same  as  agents  for  persons  interested. 
And  the  declaration  states,  that  the  Plaintiff,  by  M^Ghie 
and  Page^  his  agents  in  that  behalf,  caused  to  be  made 
a  certain  policy  of  insurance;  but  the  evidence  only 
amounts  to  proof  of  the  Defendant's  subscription,  and 
the  Plaintiff's  interest  in  the  vessel.  No  prciof  was 
offered  that  M^Ghie  and  Page  were  his  agents. 

Gaselee  J.  In  Vallance  v.  Deuoar^  and  other  cases 
where  the  risk  on  policies  at  and  from  a  place  has  been 
held  not  to  attach  till  the  time  of  departure,  there  has 
been  evidence  of  a  particular  usage  to  that  effect  But 
there  is  no  evidence  to  take  thi$  case  out  of  the  general 
rule.  The  direction  to  the  jury,  therefore,  was  not 
correct  As  to  the  proof  of  agency,  the  admission  at 
the  trial  proved  nothing  more  than  the  handwriting  of 
the  Defendant 


(a)  Pottf  xo8. 


BOSAN* 
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SS 


BosANQUET  J.     I  am  of  the  same  opinion.     In  poli-        I8S1.  ^ 
cies  at  and  from  a  given  place,  the  risk  attaches  while     ^      -   -' 
the  vessel  is  at  the  place,  unless  in  certain  excepted  ^, 

cases,  of  which  this  is  not  one.  The  risk  here  attached  Marshall. 
on  the  vessel  as  long  as  she  was  at  Bristol.  Williamson 
X.  Lines  was  a  policy  on  freight,  which  could  not  take 
efl^Gt  till  the  cafga  was  on  board.  Here,  also,  there 
was  an  entire  failure  in  the  proof  of  agency.  It  was  not 
sufficient  to  prove  the  Defendant's  subscription  of  the 
policy ;  the  Plamtiff  was  bound  to  shew  for  whom  M^Ghie 
was  agent. 

Rule  absolute. 


^>^ 


Elwood  v.  Pearce. 


-T  i 


Nov.  85. 


It/^IIjDE   Serjt.   obtained  a   rule  nisj  tq  allow  the  Where  nearly 

attorney  in  this  causa t}ip pjfsts, of  taxing,  his  bill;  *3^"*„^off^ 
less  than  a  sixth  having  been  taken  off.     The  claim  had  attorney's  bill 
been  made,  and  disallowed  by  the  prothonotary.  "P^"  taxation 

•^  the  Court  re- 

fused to  allow 

Andrews  Seijt.,  who  shewed  cause,   objected,   that  l^im  the  costs 
upon  an   amount  of  18«.  Us.  8d.,   25/.  Us.  8d.  bad  ^^****'*^'** 
been  taken  off,  being  nearly  a  sixth ;  that  the  applicant 
had  received  the  amount  of  his  bill  since  taxation ;  and 
that  therefore  the  application  was  too  late.     Whitfield  v. 
James,  {a) 

Wilde.     In  Whitfield  v.  James  the  attorney  omitted  to 
claim  the  costs   at  the  time  of  taxation.     Jh   Barker 


{a)  iBmgd.^j, 

G  3 


v.  Bishop 
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1831.  V.  Bhhop  of  London  (a)  it  is  said,  ^^  By  statute 
2  G.  2.  c.  23.  5*  28.,  if  a  sixth  part  of  an  attorney's  bill 
be  deducted,  the  Court  are  not  left  to  their  discretion, 
but  are  obliged  to  award  costs  of  the  taxation  against 
the  attorney ;  where  a  sixth  part  is  not  deducted,  the 
Court  are  left  to  their  discretion.  The  statoie  ii  |t 
good  guide;  what  it  directs  in  cme  case  setmii. ip  be  a 
right  rule  in  the  other:  ever  sinoe  the  statute, .costs  of 
taxation  have  been  reciprocally  given  to  .th^'  parly 
charged,  and  to  the  attorney,  as  a  sixth  part  haa,  or  has 
not,  been  taken  off."  By  the  statute,  too,  the-discretioa 
is  reposed  in  the  Court  according  to  the  reasonableness 
or  unreasonableness  of  the  bill ;  and  it  is  not  alleged 
here  that  the  bill  is  unreasonable. 

TiNDAL  C.  J.  The  act  of  parliament  says,  that  if 
less  than  a  sixth  part  of  the  bill  be  taken  off  upon  tax- 
ation, the  Court  at  discretion  may  charge  the  attorney 
or  client  with  such  costs  according  to  the  reasonableness 
or  unreasonableness  of  the  bill*  This  is  a  case  in  which 
the  Court  may  exercise  its  discretion ;  and  jf  the:  amount 
taken  off  the  bill  approaches  so  nearly  tp  a  sixth,  we 
ought  not  to  be  called  on  by  an  officer  of  the  Court  to 
allow  the  costs  of  taxation. 

Rule  dischaif^* 
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Parker  and  Others  v.  Booth.  ^^-  *5- 

I*  J  PON  a  role  calling  on  the  Plaintiffs  to  shew  cause  Practice. 

IVotcct' 
sheriff. 


wby  the  time  for  returning  the  Ji.  fa.  in  this  case  P*^««^n  of 


AoqM  not  be  enlarged  till  the  sheriff  should  be  indem- 
nified by  one  of  the  parties,  the  Court  made  the  follow- 
ing order,  being  the  first  proceeding  under  the  statute 
1  &  2  H^.  4.  c.  58.  for  the  protection  of  the  sheriff:  — 

^  Upon  reading  a  rule  made  in  this  cause,  Monday^ 
14th  af  November  instant,  the  affidavit  of  Henry  Brooiti' 
heactj  gent.,  and  the  affidavit  of  Andrem  Duncan,  gent, 
and  upon  hearing  counsel  as  well  for  the  sheriff  of  the 
tomHy  of  York  as  for  the  Platntifls,  it  is  ordered,  that 
tb«  said  sheriff  do  pay  over  to  the  Plaintiffs  the  money 
levied  under  the  writ  o(Jl.Jiu  issued  in  this  cause, 
nmua  the  poundage,  npon  the  Plaintiffs  giving  secu- 
rhgr^  by  bond  or  otherwise^  to  the  satisfaction  of  one  of 
tiMi  pvothonotaries  of  tiiis  Court,  that  they  the  said 
PhiiBliiff»  will  pay  over  such  sum  of  money  to  the  as- 
signeea  when  chosen  under  die  commission  of  bankrupt 
issued  against  the  Defendant,  provided  such  assignees 
shall  rbe  foond  entitled  to  the  same ;  or,  in  case  the  said 
Plaintiffs  shall  not  give  such  security  as  shall  be  satis- 
fiictory  to  the  said  prothonotary,  then  that  the  said  she- 
riff do  pay  the  said  sum  of  money  into  the  hands  of  the 
prothonotaries  of  this  Court,  to  abide  the  event  of  the 
question  as  to  who  is  entitled  to  the  same.  And  it  is 
further  ordered,  that  the  question  as  to  who  is  entided 
t0  the  said  sum  of  money  be  tried  by  a  feigned  issue,  in 
which  the  said  assignees  of  the  Defendant  are ,  to  be 
Plaintiffs,  and  the  said  Plaintiffs  are  to  be  Defendants; 
and  that  the  questions  of  poundage  and  costs  are  to  be 
reserved  until  the  event  of  such  issue.  And  it  is  further 
ordered,  that  all  further  proceedings  against  the  said 

G  S  sheriff 
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lasi. 


sheriff  for  not  returning^  the  •soad  writ  of^^ibentajwd 
until  the  further  order  cfthife  Oovtrt!*-  r     '*  "^    ...  .  ^  ^^' , 

In  a  similar  case  in  K.  B.  the  rule  had  been  drawn 
up  in  the  same  terms. 

In  another  case  of  the  same  description  in  this  Cpurt, 
NcMeoiei^.  Beauchamp  andi(Mets9^'^%h^*G€tMtiini^Hd 
the  assignee  his  costs  of  the  raU;  and  jurjidinveqpecthto 
the  sheriff's  costs,  which  were  claimedi  took  time  to 
confer  with  the  Court  of  K.  B^ 


PlaintlfiT  re- 
tnitted  to  De- 
fendant the 
price  of  some 
hay  he  had 
sold  for  De- 
fendant! before 
the  money  had 
been  paid  by 
the  purchasery 
and  then  sent 
Defendant's 
servant  with 
the  hay  to  the 
purchaser. 
The  servant 
having  been 
cheated  of  the 
hay  before  he 
arrived  at  the 
purchaser's : 
Held,  the  De- 
fendant was 
liable  to  re- 
fund the 
money  re* 
nlitted* 


GiNGELL  t;.  Glascock^ 


-'*' 


TPH^^lW^itifj^fi  ^fO;  s^sqj^i),  ^pld  fcr  the  Defendai^ 

a  Joad  pf  |hw»  ^  » ..p?nspn  wam^  Sumner^  and  r^ 
miUeAi{,a^rihexprA9P^pfi>*ie<Jijiy,  to  P^fepda^t,  bofore 
Sumnpr  paid  the  money  In  the^,ni9an  tiipe  l^  .servant, 
whom  the  Defendant  sent  up  to  hondon^  with  the  hay, 
being  charged  by  the  Plaintiff  to  deliver  it  to  the  pur« 
chaser,  was  imposed  upon  by  some  cbe^it  who  person- 
ated Sumner^  .^n^in  tlmt  Wi^y.got  possession  of  tfae^yf 
and  had  jpot  sM^ce  been  disQpver^«  SiumfW9.  nq^having 
received  the  hay,  could  not  be  preyailed  on  to  pay,  and 
the  Defendant  refused;  to  return  the  money. .which  he  bad 
received  from  the  Plaintifi^  who  accordingly  brouj^t  an 
action ;  but  by  consent  the  case  was  submitted  to  an 
arbitrator,  who  awarded  for  the  Plaintiff. 

Jones  Serjt  now  moved  for  a  rule  to  shew  cause  why 
the  award  should  not  be  set  aside.  He  argued,  that  the 
man  who  delivered  the  hay  to  the  wrong  person,  was  not 
then  acting  as  the  servant  of  the  Defendant,  who  bad 
sent  him  only  to  the  market,  but  as  the  servant  of  t^ 
Plaintiff,  who  had  employed  him  to  carry  the  hay  to 
Sumner ;  and  that  the  Plaintiff  was  responsible  for  the 

hay. 
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hty,  or  the  price  of  it,  from  the  moment  wheu  it  was        1 851. 
taken  out  of  the  market  by  his  direction*  ~' 

^  GiNGELL 

V. 

The  Court  was  of  opinion  that  the  arbitrator  had     Gi.ascock* 
decided  rightly;  that  tlie  servant  who  made  the  mistake 
was,  at  the  time,  acting  as  the  servant  of  the  Defendant ; 
and,  aceordingly,  the  award  was  confirmed. 

Rule  refused. 


Arnell  the  Younger  v.  Bean  and  Another.        Nov.  %$. 

HTKESPASS  and  assault.  A^  being  dis^ 

Pleas,  mi  assaull  demesne,  and  that  the  Plaintiff  ^*'"«^  **"  ^"^ 

^nu  wfongfuHy  and  unlawfully,^  and  without  leave  or  applied  to  De- 

licence,  in  a  certain   dwelling-house,  farmstead,   and  fendtnt,  to 

ixrhoiii  he  mt^s 

closes,  belonging  to  Defendant  Bean  and  one  fV.  Parky  ^]^^^y  ju. 
and  because  he  refused  to  go  out  upon  request,  the  debted,  to  ad- 
Defendant  Bean  and  his  servant  gently  laid  their  hands  ^°^*  *^ 

"  money;  De- 

upon  him  to  prevent  his  continuing  there.  fendant  re- 

Rqplication,  de  injuri&j  and  issue  thereon.  ^*^  to  ^  *o 

'  At  the  trial  before  Vaughan  B.,  last  York  assizes,  it  aecurity^" 

appeared  that  the  Plaintiff's  father,  who  occupied  a  wbereupon^. 

farm,  was,  On  the  6th  of  April  last,  about  to  be  dis-  llj^f,'^^^ 

trained  on  by  his  landlord  for  70/.,  when  he  applied  to  personal  estate 

the  Defendant  Bean  and  W.  Park  to  relieve  him  from  *°^  ^^^^^ "» 

his  difficulties.  Defendant  and 

As  he  already   owed  Bean  and  Park  nearly  600/.  other  ere- 

on  a  warrant  of  attorney  and  promissory  notes,  they      ?"' ,  *  " 

^  ^  ^  ^  .  not  a  voluntary 

refused  to  make  any  further  advance  without  security ;  conveyance 

whereupon  the  Plaintiff's  father,  by  deed,  reciting  his  ^^^ia  ;  C.  4« 
debts,  and  that  Bean  had  further  paid  70/.,  assigned  to    *   *'  * 
them  all  his  personal  estate,  growing  crops  and  effects, 
b  trust  by  sale  or  otherwise  to  pay  themselves,  and  the 

G  4p  surplus, 
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surplus,  if  Any,  to  various  other  creditors.  Bean  then  peid- 
the  70A  to  the  landlord,  and  took  possession  of  dbe  pre- 
mises. About  a  fortnight  afterwards,  suspecting  the  con- 
duct of  their  debtor,  Bean  and  Park  sold  the  property  by 
auction^  with  the  exception  of  the  growing  crops,  of  which 
they  retaiped  pp3i^moQ,  when  the  Plaintiff's  >&tber  went 
to  prison  at  the  suit  of  an  alleged  cnedttoiv  petiMMd^Jto 
be  discharged  under  the  insolvent  debtors  act,  and  as- 
signed all  his  estate  and  effects  in  the  usual  way  to  <the 
provisional  assignee.  Bean  and  Park  opposed  the  in- 
sdvent's  discharge,  and  his  son,  the  Pkintifl^  reftised 
to  quit,  the  farm,  alleging  that  he  had  auUiority  to  ve* 
main  from  the  provisional  assignee.  The  Defendanta 
insisting  on  his  departure,  the  assault  complained  of 
took  place. 

On  the  part  of  the  Plaintiff  k  was  contended^  that 
the  conveyance  by  his  father  to  Bean  and  Park  was 
void  under  7  G.  4.  c.  57.  s.  S2.,  which  enacts,  ^  That  if 
any  prisoner  who  shall  file  his  or  her  petition  for  his  or 
her  discharge  under  this  act,  shall,  bffore  or  after  his 
or  her  imprisonment,  being  in  insolvent  circumstances^ 
vcltmtarily  convey,  assign,  transfer,  charge,  deliver,  or 
make  over  any  estate^  real  or  personal,  security  for 
money,  bond,  bill,  note,  money,  property,  goods,  or 
effects  whatsoever,  to  any  creditor  or  creditors,  or  to. 
any  person  or  persons  in  trust  for,  or  to  or  for  the  use^ 
benefit,  or  advantage  of  any  creditor  or  creditoits,  every 
such  conveyance,  assignment,  transfer,  charge,  delivery^ 
and  making  over,  shall  be  deemed,  and  is  hereby  de<- 
clared  to  be,  fraudulent  and  void  as  against  the  pro* 
visional  or  other  assignee  or  assignees  of  such  prisoner 
apjppinted  under  this  act$  provided  always,  that  no 
such  conveyance^  as^^nment,  transfer,  charge,  delivery^ 
or  making  ov^,  shall  be  so  deemed  ftaudulent  flnd 
void,  unless  made  within  three  months  befone  the  cora-< 
mencement  of  such  imprisonment,  or  with  the  view  or 

intention 
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iDtentUHi  l3y  tbe  party  so  conveyingi  transrerrhigy  charg* 
ii^  delivtrii^  or  making  over,  of  petitioDiDg  the  said 
Court  fer  his  ov  her  discharge  from  custody  under  this 
acd 

A  Terdict  was  fovqd  for  the  Plainti£^  damages  If*, 
with  leaire  for  the  Defendancs  uy  moTe  to  set  it  aside 
awlieaier  a  noDBoit  instesKL 


«9 


188). 


•  )ffift2ff-Sei^  havbg  obtained  a  rule  nisi  to  that  effect, 

'  CHtn  fOid  Adams  Sfsijts.,  who  shewed  cause,  eon* 
tended  that  the  deed  was  voluntary  withm  s.  84. ;  vt^id, 
0  beii^  a  conveyance  to  parties  who  were  already 
his  creditors;  and  fidse  and  fraudulent  in  the  recital 
that  Park  had  joined  in  advancing  the  70A,  which, 
sioooriliog  to  the  evidence,  was  paid  by  Bean  only.  If 
the  Plaintiff's  £ither  had  been  a  trader,  the  conveyance 
woi^  have  amounted  to  an  act  of  bankruptcy ;  and 
iE  it  could  be  supported  in  the  present  instance^  a  mode 
was  pointed  out  by  which  the  operation  of  the  insolvent 
4ebUurs  act  might  be  successfully  eluded. 

I  JfHde*  A  voluntary  deed  within  die  meaning  of  «.  8Si 
7'&.4w9<is  a  deed  exectiled  without  any  present  an^ 
pressing  consideration ;  a  deed  purely  spontaneous.  A 
4ebt,  however^  is  a  good  present  consideration ;  and  here, 
i^  addition  to  the  debt^  the  deed  was  executed  upon  the 
emergency  of  a  distress  which  the  landlord  was  in  a 
condition  to  enforce^  and  from  which  the  tenant  was 
relieved  by  the  advance  of  70/.  at  bis  urgent  entreaty, 
tbe  advance  being  refused  unless  the  deed  were  executed. 
Bean  and  Parkf  therefore,  were  not  volunteers,  but  pur* 
chasers.  Even  if  it  were  true  that  Park  contributed 
oelhing  towards  the  70/1,  in  Morgan  v.  Horseman  (a)  it 
'held  that  a  deed,  whereby  a  debtor,  bring  pressed, 


{a)  3  Taunt,  241, 


con- 


Arxbll 
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18S1.  conyejed  estates  in  trust  to  sdi  and  pay  tne  pressing 
creditor,  with  a  further  trust  to  pay  debts  to  certain 
rehtions,  ia  order  to  gire  them  an  undue  preference  in 

Bbav.  contemplation  of  bankruptcy,  was  valid  so  far  asT  related 
to  the  protection  of  the  urgent  creditor.  Under  the 
bankrupt  laws  it  has  always  been  holden,  that  a  oonrey- 
ance  or  payment  made  upon  pressure  by  a  creditor,  is 
not  voluntary,  {a) 

Citr.  adv.  vidi. 

TiNDAL  C.  J.  The  question  reserved  by  the  learned 
Judge  who  tried  this  cause,  was,  whether  the  assign* 
ment  made  by  Amell  the  elder,  to  Bean  and  Parh 
bearing  date  the  Sih  of  Apil  .ISSiy  v^as  a  'voltnotdry 
ate^nncnt,  within  the  meaning  of  the  thirty-second  se^ 
tips '  of  the  iitoolvent  act,  the  ?  6.  4.  r.  57.  *  By  that 
section  it  is  enacted,  that  if  any  prisoner  'who  shalb  file 
his  -petStion  for  his  discharge  under  that  net,  shall,  before 
or  after  his  imprisonment,  being  in  insolvent  circum- 
stances, voluntarily  assign  any  real  or  personal  property, 
goods,  or  effects '  whatsoever,  to  or  in  trust  for  any  cre- 
ditor, every  such  assignment  shall  be  deemed,  and  is 
hereby  declared  to  be,  fraudulent  and  void  as  against 
the  provisional  or  other  assignee  appointed  under  the 
aol^ 

^Htxw  the  word  *^  voluntary ''  in  that  section  must  have 
some  proper  meaning  of  its  own,  distinguishable  front 
that  of  fraudulent ;  in  the  first  place,  because  there 
could  be  no  occasion  to  make  an  enactment  that  a  frau- 
dulent deed  should  be  void,  which  the  common  law 
would  have  itself  declared  it  to  be;  and,  in  the  next 
place,  because  diis  very  section  declares  that  assign- 
ments voluntarily  made  under  the  circumstances  therein 

(a)  See  Crfijij  ▼•  Croueb^  HuntT,MQrtinurtioB,VC*4A* 
XX  Eajtf    2s6.      Thompson    v.      Faciter  v.  CocAjf  iB.^  jtdoU 


Fi^teTMHh  1  T.Jt.  IS 5.    Harts'^      145, 
Som  V.  Shddnh  %B.&  P.  584. 


mentioned. 


Arkell 

V. 
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fQCBtionfd^  wottU  bepdeemed,  iRod  AsSl  be^  fraadalent  1851. 
and  void.  We  think  the  word  ^^  voluntarily"  is  used 
in  the  statute  to  denote  either  au  assignment  made  with- 
out such  valuable  consideration  as  is  sufficient  to  induce  Bcan« 
a  party  acting  really  and  bandjule  under  the  influence 
of  such  contiderddoiis^'  *  ot  an  assignmoit  made  in 
fiiTOiirofapardcnlair«rsditOFspoiiiianeou8ly,  and  with«> 
out  any  pressure  on  his  part  to  obtain  it.  Ifin  any  case 
a  doubt  arises  as  to  the  real  value  of  the  consideration, 
or  as  to  the  real  motive  of  the  debtor  in  making  the  as- 
signment, such  question  must  be  decided  by  the  jury, 
who  will  determine  whether  it  is  a  bondJUe  transaction, 
i)i  a'^^e  collusion  to  evade  the  statute. 

Jifmi  upon  the  present  occasion,  no  fraud  was  sug^ 
gested,  oad  therefore  it  was  unnecessary  to  leave  that  , 

pohit  t^' the  jury ;  and>  the  question,  whetbier  volontarjr: 
Qf-not,  drisvs  upon  ihe  legal  result  of  the  evidence  in  .the.. 
OBDSe&'  But  when  it  is  found  that  Bean  and  Park  were 
creditors  of  Amell  to  a  considerable  extent,  and  that 
Bean  advanced  to  AineU  the  further  sum  of  70^,  to 
induce  him  to  assign  over  his  property  to  them  as  secu^ 
rity,  as  well  for  the  70/.  as  also  for  their  debts ;  in  a  case 
where  no  fraud  is  suggested,  we  cannot  otherwise  con- 
aider  thia  than  a»  a  purchase  of  a  security  by  the  furtlier 
advance  of  the  sum  of  70/.,  and  therefore,  as  an  assign* 
ocnt,  not  voluntary  within  the  meaning  of  the  statute. 
If  there  had  been  any  doubt  as  to  the  real  nature  of  the 
transaction,  or  as  to  the  real  object  of  the  parties,  that 
point  should  have  been  left  to  the  jury.  But  we  think, 
which  is  all  that  it  is  necessary  to  decide  on  this  occasion, 
that  this  assignment  afibrded  a  sufficient  justification  to 
the  Defendants  under  the  special  plea,  and  that  the  ver- 
dkl  ahould  be  set  aside,  and  a  nonsuit  entered; 

We  have  the  less  reluctance  in  doing  this,  as*  it  will 
net  prevent  the  raising  the  quesdon  as  to  the  right  to 
the  property  between  the  assignee  under  the  insolvent 
act,  —  against  which  assignee,  the  statute  declares  the 

volun- 
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Bean. 


voluntgry  asisignineiit  to  be  ymdf  <*-«  and  the  present  De- 
fendant^ if  it  shall  be  thought  right  to  try  the  quesdon. 
The  present  form  of  action  ia  not  brought  for  the  pur- 
pose of  recovering  the  property  for  the  benefit  of  the 
creditors. 

Role  absohite* 


Nov.  %S» 

Defeodant 
made  cog- 
nizance in  re- 
plevinf  under 
a  power  of 
distrett  for 
an  annuity 
granted  by 
0.7.  to  Am 


(IN  THE  EXCHEQUER  CHAMBER.) 

MXLLBR  V.  GrBBN. 

'C^RROR.    Green^  the  PlaintiflT  beloir»  declared  in  re- 
plevin for  taking  g9od%  and  standing  wheat,  peaa, 
and  hops. 

Miller^  the  Defendant  below»  a6  bwtiff  of  one  William 
Hodgson^  made  cognizance^ 

First^  that  one  John  Tuj/lor^  theretofore  aod  befiMre 
CK.^    ,  the  said  Ume  ivheo»  &c.  was  seized  of  aod  in  the  said 

x8o6.  Plaintiff  premises,  with  the  ap{Muteoai»o9s  in  the  dedaradoik 
pleaded  that  mention^,  and  in  wbicb»  &iL  in  his  deiufisne  as  of  iee^ 
0. 7.9  for  se^  ^^  being  so  seised  \eSpiti^  the.  said  time  when,  fte#  to 
curing  another  wit^  on  the  lOt^  o(  J%  1797,  at»  &&»  duly  aaade  and 
incomi<^-  published  bis  1^  will  and lest»meDt in  wriliog,  beartiif^ 
ationof  3ooo/<«  date  the  day  and  year  last  aforosaid,  and.  signed  bykim 

the  said  John  Tcofloty  aqd  attested  and  aiibseribed  in  tbe 
presence  of  die  s^/1  Jokih  Tajff^  by  thiee  omdible  mtf^ 
nessesi  according  to  the  fiym^  of  the.  statute  in  such  case 
made  an()  provided  j  iffid  th^eby^amongat  other  tkiogs 
gave  and  deYis^  the  said  pnsooise^i  in.  whiab»  fluv  mtb: 
tbe  appurtenances,,  untp  Chirks  Haidocb  and  Gworge 
Bjfihsea^  th^ii:  heirs  and  9S^igns».  to  hold  the  same  and 

alleging  entry 

by  F,t  or  that  F.  elected  that  the  deed  should  enure  by  way  of  bargain  and  sale. 

Heldy  akoy  that  standing  crops  cannot  be  taken  under  a  power  to  distrain  for  the 
arrears  of  an  annuity. 

every 


granted,  bar- 
gained, sold, 
and  demised 
the  premises 
in  which,  &c. 
to  F.  for 
ninety -nine 
years: 

Held,  no 
bar,  without 
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emjr  part  thereof  with  tbe  uppurtetltetnceS)  unto  the 
said  Charles  Haddock  and  Oeorge  Bythseoi  theft  heffs 
and  assigns,  to  the  seteral  ases»  upon  the  several  trusts, 
and  to  and  ibr  the  several  ends,  intents,  and  purposes  in 
the  said  will  mentioned,  e^cpressed,  and  declared  of  and 
oqnoeming  the  same;  that  is  to  say,  subject  to  and 
charged  and  chargeable  with  the  payment  of  the  several 
annuities  and  legacies  thereinafter  by  him  given,  and  to 
the  powers  and  remedies  therein  contained  for  securing 
the  same,  to  the  use  and  behoof  of  George  Taj^  and 
his  assigns^  for  and  during  the  term  of  his  natural  life: 
that  the  said  John  Taylor  afterwards,  and  before  the 
said  time  when,  &c.  to  wit^  on,  &Ck  died  so  seised  of  the 
said  premises  in  which,  &c.  with  the  appurtenances 
as  aforesaid,  without  altering  his  said  will  as  to  his  said 
devise  of  the  said  premises,  with  the  appurtenances ; 
whereupon  and  whereby  the  said  Oeorge  Taylor  then 
and  there  became  atid  wias  seised  of  the  said  premises  in 
which,  &c  for  his  natural  life;  and  being  so  seisedj 
afterwards,  and  before'  the  said  time  when,  &c.  to  wit. 
Oft  the  35th  of  September  1806,  at.  Sec.  by  a  certain  in- 
dottare  then  and  there  made  between  the  said  George 
TtQflar  of  the  fivst  part,  Wm.  Hodgsoh  oF  this  second  part, 
aad  one  Thomas  Cfvm  of  the  third  pk1%  which  said  in- 
denture^ sealed  with  the  seal  of  the  said  G.  Taylor^  the 
Defendant  bebw,  bnodght  there  into  cburt,  die'  date 
whcteof  was  the  day  and  y^r  Ibst  albneskid^  he,  the 
said  G;  jTc^ibr^  for  the  consideration  therein  mentioned, 
did  give,  gmnt,.  and  oonfirm  Unto  the  «lfd  W.Hodgson^ 
hia  exetmton^  administinafors,  and  asfiigns^  one  annuity 
or  dear  yearly  sum  of  1661. 2s.  of  lawful  money  of  Gfr^^ 
BrUainy  to  be  charged  and  chargeable  upon,  and  issu- 
in{^  payable,  had  and  reoeived,  and  taken  from  and  out 
of  the  said  premises,  in  which)  ftc,  and  in  the  said  in- 
denture more  particularly  described,  and  from  and  out 
of  every  part  and  parcel  of  the  same^  with  their  and 

every 
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every  oF  tbeir  appurtenances ;  to  have,  bold,  reoeiTe, 
take,  and  enjoy  the  said  annuity  or  yearly  sum  of 
166/.  25.,  and  every  part  thereof,  unto  the  said  fV.Hodg^ 
son^  bis  executors,  administrators,  and  assigns,  thence* 
forth  for  and  during'  the  term  of  ninety-nine  years,  if 
the  said  G.  Taylor  should  so  long  liv^;  the  said  aanuCf 
or  yevly  sum  of  166/.  2s.  to  be  payable  and  paid  to  the 
md  W*  Hodgson^  bis  executors,  administrators,  or  as* 
signs,  upon  the  25th  day  of  December,  the  25th  day  of 
March,  the  25th  day  of  June,  and  the  25th  day  of  Sep^ 
/aM£6r  in  evety  year  for  and  during  the  said  term  of  ninety* 
nine  years,  determinable  as  aforesaid,  without  any  de* 
duction  or  abatement  whatsoever  out  of  the  «ame  or 
any  part  thereof.  And  the  said  G.  Taylor  did  thereby 
also  grant  unto  the  said  W.  Hodgson,  his  executors,  ad- 
ministrators, and  assigns,  that  from  time  to  time,  when 
and  as  often  as  it  should  happen  that  the  said  annuity  or 
yearly  sum  of  166/.  2s.  thereby  granted,  or  intended  »o 
to  be,  or  any  part  thereof,  should  be  in  arrear  and  unpaid 
in  tlie 'whole  or  in  port  by  the  space  of  tWenty-one  days 
next*  ovdr  and  after  any  one  of  the  days  or  times  wket^iA 
the  same  was  tberdnbefore  appointed  to  be  paid  as  aibi^e* 
said,  then  and  so  often  and  from  time  to  time  it  should 
and  might  be  lawful  to  and  for  the  said  W.  Hodgson,  his 
executors,  administrators,  and  assigns,  into  and  upon 
the  said  messuages,  lands,  or  premises  thereby  chained 
and  made  chargeable  with  the  said  annuity  or  yearly 
sum  of  166/.  25.,  or  into  or  upon  any  part  thereof,  to 
enter,  and  distrain  for  the  said  annuity  or  yearly  sun^, 
and  all  arrears  thereof;  and  the  distress  and  distresses 
then  and  there  found  to  detain,  manage,  sell,  and  dis- 
pose of  in  the  same  manner  in  all  respects  as  distresses 
for  rents  tes^rv^  upon  leases  for  years  might,  we^e^  and 
ought  to  be  detained,  managed,  sold,  and  disposed  o^ 
and  as  if  the  said  annuity  or  yearly  sum  of  166/.  25. 
thereby  granted  was  a  rent  reserved  upon  a  lease  for 
^  years; 
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years;  to  the  intent  that  the  said  W.  Hodgson^  his  exe« 
catorsy  administrators!  or  assigns^  should  and  might 
thereby,  therewith,  or  otherwise  be  fully  satisfied  and 
paid  the  said  annuity  or  yearly  sum  of  166/.  25.  thereby 
granted,  or  intended  so  to  be,  and  all  the  arrears  thereof, 
and  all  costs,  charges,  and  expenses  to  be  occasioned  by 
the  nonpayment  thereof  at  the  days  and  times  therein- 
before appointed  for  the  payment  of  the  same;  as  by  the 
said  indenture,  reference  being  thereunto  had,  would, 
among  other  things,  more  fully  and  at  large  appear. 
And  the  Defendant,  in  fact,  said,  that  afterwards,  and 
during  the  life  gf  the  said  G.  Tag^^  to  wit,  OQ)  &c*  ati 
&C.  a  \arge  sum  of  money^  to  yi^it,  the  sum  of  539/.  I6s,  6d. 
of  the  said  annuity  or  yearly  sum,  for  the  space  of  three 
years  a^4  one  quarter  of  a  year,  ending  on,  &c»  became 
and  was  due,  and  in  arrear,  and  unpaid  from  the  said 
G.  Taylor  to  W.  Hodgson^  and  so  continued  due  and 
in  arrear  for  the  space  of  twenty-one  days  next  over  and 
after  the  day  and  year  last  aforesaid^  and  from  thence 
unty^  and  at  {he  time  when,  &c.  remained  and  wa^ 
wholly  unpaid,,  the  sai4  Gf.  TaylQr3  aX  the  s^id  timet 
when,  &C.  being  alive,  to  wit,  at,  &c. ;  wherefore  hc^ 
tl^  ^id  Defi^ndant,  as  the  bailiff  of  the  said../f^..H(w^« 
S(nf9  well  acknowledged  the  taking  of  tha  i»aid-  goods  and 
cbatteliy  corn,  pulse,  and  hops,  in  the  declaradoq  men- 
tioiiedy  in  the  said  premises  in  which,  &c.  and  jusdy^. 
Ac,  as,  for,  and  in  the  name  of  a  distress  for  the  said 
annuity  or  yearly  sum  so  due  and  in  arrear  to  the 
said  fV.  Hodgson  as  aforesaid,  which  said  annuity  or 
yearly  sum  still  remained  due,  in  arrear,  and  unpaid ; 
and  that  he,  the  said  Defendant,  was  ready  to  verify* 
Wherefore,  &c. 

There  was  a  second  cognizance^  differing  from  the* 
first  only  by  the  omission  of  J.  Tayhr^s  Will. 

The  PlainUff  pleaded  in  bar,  that  the  said  George 
Taj/loTj  before  the  sealing  and  delivery  of  the  said  inr 

denture 
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1831.       denture  iti  the  first  cognizance  mendoned,  and  before 
and  at  the  time  of  making  the  said  indenture  therein- 
after mentionedi  to  wit,  on  the  7th  of  Mm/  1806,  at,  Stc, 
being  so  seised  in  his  demesne  as  of  freehold  for  the 
term  of  his  natural  life  of  and  in  the  said  premises  in 
the  declaration  mentioned,  theretofore  and  before  the 
making  of  the  said  indenture  in  the  first  cognizance  men- 
tioned, to  wit,  on,  &C.  at,  &c.,  hj  a  certiun  indenture 
made  bietween  the  said  G.  Taylor  of  the  first  part,  one 
Margaret  Watton  the  elder,  one  Margaret  fVatton  the 
younger,  one  James  Dempster^  and  Daniel  fVatney,  of 
the  second  part ;  one  Jackson  Watton  of  the  third  part, 
and  one  George  Fletcher  of  the  fourth  part,  after  recit- 
ing as  therein  mentioned,  in  pursuance  of  the  agree- 
ment therein  mentioned,  and  in  consideration  of  a  certain 
sum  of  money,  to  wit,  the  sum  of  SOOO/^  to  the  said 
G.  Taylor  paid   by  Jackson    Watton^  as   agent,   as  in 
the  said  indenture  in  that  behalf  was  mentioned,  did 
giTe,  grant,  and  confirm  unto  Jackson  Watton,  his  exe- 
cutors, administrators,  and  assigns,  one  annuity  or  clear 
yearly  sum  of  413/.  125.  of  lawful  money  of  Great 
Britain,  to  be  charged  and  chargeable  upon,  and  issuing^ 
payable,  had,  received  and  taken  from  and  out  of  certain 
premises  in   the  said  last  indenture  mentioned,  and, 
amongst  others,  from  and  out  of  the  said  premises  in 
which,  &c«  in   the  declaration  mentioned.    To  have, 
receive^  take,  and  enjoy  the  said  annuity,  and  every 
part  thereof   unto  the  said  Jackson  Watton,  his  exe- 
cutors, administrators,  and  assigns,  from  thenceforth  for 
And  during  the  term  of  ninety-nine  years,  if  the  said 
G.  Taylor  should   so  long  live :   In  trust  nevertheless 
for  the  said   Margaret   Watton   the  elder,    Margaret 
Watton    the    younger,    James  Dempster,   and  Daniel 
Watney  respectively,  and  their  respective  executors,  ad- 
ministrators, and  assigns,  as  tenants  in  common  in  the 
shares  and  proportions  in  the  same  ihdenture^  men- 
tioned. 


MiLLsa 
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tioocd.  And  for  the  better  securing  the  same  annuity,  1881. 
ibr  the  considera-tioDs  in  the  same  indenture  mentioned, 
and  of  lOs.  to  the  said  G»  Taylor  paid  by  the  said 
George  Fletcher,  the  said  G.  Taylor,  on  the  nomination  GaEEsr* 
and  by  the  direction  and  appointment  and  with  the 
privity  of  the  said  Margaret  Wattqn  the  elder,  Margaret 
WatUm  the  younger^  James  D^npster,  and  Daniel  Watney, 
testified  as  therein  mentioned,  did  grant,  bargain,  sell, 
and  demise  unto  the  said  G»  Fletcher,  his  executors,  ad- 
ministrators, and  assigns,  certain  premises  in  the  said 
indenture  particularly  mentioned,  and,  amongst  others^ 
the  said  premises  in  which,  &c.  in  the  declaration  men- 
tioned, to  have  and  to  hold  the  same  unto  the  said 
G.  Fletcher^  his  executors,  administrators,  and  assignsj 
from  the  d^y  next  before  the  day  of  the  date  of  the 
same  indenture,  for  and  during  and  unto  the  full  end 
and  term  of  ninety-nine  years,  if  the  said  G.  Taylor 
should  ao  long  live,  without  impeachment  of  waste,  as 
&r  as  the  said  G.  Taylor  could  grant  tlie  privilege; 
upon  the  trucits  in  the  said  indenture  expressed  and 
dedaredy  and^  amongst  others,  upon  trust  that  in  ca$e 
and  when  and  as  often  as  the  said  annuity  of  4 IS/.  12^., 
or  my  quarterly  payment  thereof,  should  be  in  arrear 
or  iinpmd,  in  the  whole  or  in  party  by  the  space  of 
thirty  days  next  after  any  one  of  the  d^s  or  times 
theteinbefore  appointed  for  payment  thereof,  the  said 
G.  Fletcher,  his  eipecutors,  administrators,  or  assigns, 
should  out  of  the  rents  and  profits  of  the  said  here- 
ditameiits  and  premises  thereby  granted  or  demised,  or 
othenirise  assured,  or  intended  sp,  to  bcf  or  by  mort- 
gage or  sale  thereof  or  of  a  competent  part  thereof,  in 
case  there  should  not  be  sufficient  distresses  on  the  pre- 
mises^ for  all  or  any  part  of  the  said  term  of  ninety-nine 
yearsy  determinable  as  therein  mentioned,  or  by  bringing 
actions  against  or  making  distress  upon  all  and  every  or 
any  one  or  more  of  the  then  present  or  future  tenants 
Vol,  VIIL  H  of 
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169 !•  of- the  said  bereditonients  and  pfemises,  &r  recovery^ of 
the  rents  in  arvear^  or  by  making  entries  upon  tbe  said 
hereditaments  and  premises,  in  and  by  all  and  ever]&<is 

O^xt^'  any  one  or  more  of  the  said  ways,  and  meaos^  or  by  any 
other  lawful  and  reasonable  ways  and  means  whataoeKeE^ 
levy  and  raise  such  arrears  of  the  said  amiiuty  of 
418/.  125.  as  from  time  to  time  shoukl  become  dim  and 
remain  unpaid,  together  with  all  sueh  damage^  costs, 
charges,  and  expenses  as  the  said  Jackson  WiMonr  his 
executors,  administrators,  or  assigns,  should  incur,  ex- 
pend, or  be  put  unto  by  reason  of  the  nonpaymeal  of 
the  said  annuity  of  413/.  12;.,  or  any  part  thereof  tpge- 
ther  with  the  costs,  charges,  and  expenses  attend^g  tfae 
execution  of  the  said  term  of  ninety-nine  years,  and  the 
annual  or  other  premiums  which  should  become  4^^ 
and  payable  for  keeping  on  foot  the  benefit  of;,aqy 
policy  or  policies  of  insurance  on  the  said  pfiet^isiia 
thereby  demised,  or  any  part  thereof,  in  the  si^m^.^f 
4000/.  from  loss  or  damage  by  fire,  or  obtai&iiig;  any 
new  or  other  policy  or  instrument  of  insurance  for.tb^ 
same  or  the  like  amount  The  Plaintiff  then  avenre^ 
that  the  same  indenture  and  the  term  of  nine^-ntue 
years  thereby  created  and  granted  of  and  in  the  said 
premises  in  which,  &c.  in  the  declaration  menti<Hied,  at 
the  time  of  the  making  of  the  said  indenture  in  the  said 
cognizance  mentioned,  and  from  thence  continually  until 
and  at  the  same  time  when,  &c»  in  the  said  dedaradoa 
moitioned,  and  from  thence  continually  hitherto,  had 
been  and  were  in  full  force  and  effect  And  the  PiaiiP' 
tiff  further  said,  that  upwards  of  thirty  days  be&re  the 
making  of  the  said  distress,  and  until  and  at  the  tiip^ 
-of  the  making  of  the  said  distress,  there  was  d^e  and 
•owing  under  and  by  virtue  of  the  said  indenture  of  th^ 
7th  of  May  1806  aforesaid  a  large  sum  of  monfiy,  .to 
wit,  the  sum  of  2000/.,  which  had  become  and  was  due 
for  and  on  account  of  the  said  annuity,  theretofore,  to 

wit. 
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wit9  OQ  the  7th  of  May  1829»  due  and  payable;  aod       18^1. 
ifaat  he^  the  Plaintiff,  was  ready  to.  verify.    A¥bere- 
ibre^  &c 

Awnilar  plea  was  pleaded  to  the  second  cognizance. 
DenmnwroDdjoiodar;  upoa  which 

The  Court  of  King^s  JSeneby  after  argument,  gave 
judgment  for  the  Plaintiff  below. 

Upon  error  to  this  Court,  the  case  was  argued  in 
Trivify  term  last,  by 

Ertkine  for  the  Defendant  below.  The  objection  to 
the  distress  made  by  the  Defendant  below  is,  that,  before 
the  grant  of  the  annuity  and  power  of  distress  to  Hodg^ 
um^  the  interest  in  the  premises  on  which  the  distress 
was  made  was  vested  in  Fletcher  by  the  deed  of  demise 
or  bargain  and  sale ;  and  that,  at  all  events,  the  power 
of  distress  does  not  warrant  the  seizure  of  standing 
crops* 

In  order,  however,  to  take  advantage  of  the  conveys 
mce  to  Fletcher^  the  Plaintiff  should  have  shewn  affirm- 
atively that  he  took  under  Fletcher^  that  being  a  matter 
pecoliarly  within  his  own  knowledge:  Cam*  Dig*  Pkader^ 
C.  81.  No  such  aOegadon  is  to  be  found  on  the  re** 
cord,  and  in  the  absence  of  such  allegation  it  must  be 
inferred  from  the  grant  of  the  power  of  distress  that  the 
grantor  was  in  possession.    Chayteld  v.  Parker,  (a) 

Bat  the  conveyance  to  Fletcher  operated  as  a  demise 
at  common  law;  and  if  so,  the  legal  estate  remained  in 
Tt^ar  for  want  of  entry  on  the  part  of  Fletcher^  who 
tin  entry  had  only  an  interesse  termini^  but  no  estate. 
litUekm  says,  s.  58.,  *'  When  the  lessee  entereth  by 
force  of  the  lease  he  is  tenant  for  years  i**  and  Lord 
Ccike  observes,  {Co.  Utt.  46  A.)  ^  True  it  is,  he  is  not 
tenant  for  many  purposes  till  he  enters.**    Until  entry, 

(a)  8  A  arc  543. 

H  2  there 
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1831.  there  is  no  severance  of  the  possession  from  the  rever** 
sion,  and  no  portion  of  the  estate  is  out  of  the  lessor, 
Bac.  Mr.  Leases* 

It  is  true»  the  conveyance  to  PUtcher  contains  the 
words  bargain  and  sale  as  well  as  the  word  demise*  But 
the  deed  must  operate  according  to  the  intention  of  the 
parties ;  Fox^s  case  (a),  Roach  v.  Wadham.  {b)  There  is 
a  statement  of  trusts,  a  power  of  suing  and  distraining, 
and  an  averment  of  arrears  of  the  anniutjr  for  which 
Fletcher  might  have  entered,  which  shew  an  intention 
to  pass  a  term  by  demise;  he  is  nowhere  allied  to 
have  elected  as  he  might  have  done,  Heyaoard^s  case(c}9 
that  the  deed  should  operate  as  a  bargain  and  sale  under 
the  statute  of  uses;  and,  in  the  absence  of  any  such 
election,  it  must  be  taken  to  operate  at  common  law : 
Dayrell  v.  Gunter  {d) ;  Wynne  v.  Griffith  {e) ;  admitted 
in  argument,  2  Sand.  UseSj  4>9. ;  Gilb.  Uses^  230.  Even 
if  the  deed  took  effect  under  the  statute  of  uses,  as  the 
grantor  of  the  annuity  had  a  right  to  grant  a  power  of 
distress  against  himself,  and  as  there  is  nothing  on  the 
record  to  rebut  the  presumption  that  the  grantor  was 
in  possession  at  the  time  of  the  grant  to  Hodgson,  it  was 
for  the  Plaintiff  to  shew  that  he  was  in  under  FletdieTf 
or  by  some  title  incompatible  with  Hodgaori^i  Hffweil 
V.  Bell  {g\  Lutw.  1227.  The  goods  of  the  grantor,  and 
of  those  claiming  under  him,  were  clearly  distrainable  : 
Com.  Dig*  Distr.  B.  2. ;  so,  their  cattle  levant  and  cou- 
chant,  Vin.  Abr.  Distr.  1. 34-.  0. 5. 7.  And  the  Court 
is  not  to  assume  that  the  goods  are  the  goods  of  a 
stranger ;  it  is  for  the  Plaintiff  to  plead  it,  if  the  fact 
be  so:  Bac.  Abr.  Replev.  K. 

Then,  the  Defendant  below  was  entitled  to  distmin 


a 


8i?^.94.  (e)  %  Rail.  Abr.  ^If.pL^ 

tEastft^i).  '  {g)  s  Salt.  1^6.    iLd.Rajm* 

(c)  %  Rep.  35.  17a. 

(d)  Sir  W".  JoneSf  106. 
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the  standing  crops.  It  is  true,  the  statute  11  G.  2.  c«  19* 
does  not  expressly  enable  the  grantee  of  a  rent-charge 
to  make  such  a  distress ;  but  the  deed  from  Taylor  ex- 
pressly empowers  Hodgson  to  distrain  and  dispose  of  his 
distress  in  the  same  way  as  a  distress  for  a  rent  reserved 
upon  a  lease  for  years.  It  is  ^ot  open,  however,  to  the 
Plaintiff  to  take  the  objection  in  this  form  of  action.  If 
the  standing  crops  were  not  proper  objects  of  distress^ 
he  should  have  sued  in  trespass.  Heplevin  only  lies  in 
respect  of  matters  which  may  properly  be  the  subject  of 
distress,  but  the  right  to  distrain  which  in  the  par^ 
ticular  instance  is  contested,  Bac.  Abr.  Replevin^  F.  Co* 
Liu.  U5  b. 

At  all  events,  the  cognizance  is  divisible,  and  the  De- 
iendant  may  have  judgment  for  the  part  properly  taken- 


18S1. 


Miller 
Green« 


Preston  contri.  A  sufficient  interest  passed  to  Fletcher 
under  the  deed  of  May  7.  1806,  to  preclude  Taylor 
from  granting  a  subsequent  right  of  distress  as  against 
any  but  himself  and  those  claiming  under  him.  Great 
iocoDvenience  and  confusion  will  ensue,  if  terms  which 
are  universally  granted  as  a  security  for  money  lent 
shall  be  held  insufficient  for  that  purpose  unless  ac- 
companied with  the  ceremony  of  actual  entry;  a  relic  of 
feudal  usages  incompatible  with  modern  habits  of  busi- 
ness, and  not  required  for  any  useful  purpose. 

The  lessee,  before  entry,  has  title  sufficient  to  exclude 
any  subsequent  claimant  And  though  he  cannot  recover 
10  ejectment  and  trespass  for  mesne  profits  (a),  he  is  sub- 
ject to  all  the  liabilities  of  his  contract.  At  all  events, 
by  way  of  bargain  and  sale,  the  deed  of  May  7.  1806 
conferred  complete  tide  on  Fletcher ;  for  it  is  not  for 
Hodgson^  a  subsequent  grantee,  to  elect  for  Fletcher 
whether  his  deed  shall  operate  under  the  statute  of  uses 


{a)  See  Bae.  Abr.  Lcojej  (M). 
H  3 


or 


102 


CASES  IN  RllCHAELMAS  TERM 


1831. 


Miller 
Green. 


or  at  common  law:  it  must  be  taken  to  operate  in  tbe 
way  which  will  most  certainly  effect  the  intention  of  the 
grantor. 

If  so,  the  subsequent  grant  to  Hodgson  could  only 
operate  against  Taylor^  and  those  claiming  under  him, 
by  way  of  estoppel ;  and  it  is  for  the  Defendant  to  shew 
that  the  Plaintiff  is  affected  by  that  estoppel.  The 
deed  to  'Fletcher  is  primA  facie  an  answer  to  Ae  cog- 
nizance ;  and  it  was  for  the  Defendant  to  reply  an  estoppel 
if  he  could,  not  for  the  Plaintiff  to  shew  in  the  first 
instance  that  he  was  not  estopped. 
-  At  all  events  the  Defendant  could  not  distrain  the 
standing  crops ;  for  though  the  deed  to  Hodgson  enables 
him  to  dispose  of  the  distress,  as  a  distress  for  rent  re- 
served upon  a  lease  for  years,  it  does  not  authorize  ^im 
to  distrain  otherwise  than  as  a  grantee  of  a  rent-charge. 


The  Court  requested  that  an  application  might  be 
made  to  the  Court  of  King's  Bench  to  amend  the  record, 
by  inserting  an  averment  that  Fletcher  entered  by  virtue 
of  the  demise;  which  application- having  been  made 
and  rejected,  the  judgment  of  the  Court  was  now  de- 
livered by 


TiNDAL  C.  J.  This  was  an  action  of  replevin  for 
taking  certain  goods  and  certain  standing  crops  of  Green^ 
the  Plaintiff  below,  in  which  action  Miller^  the  Defend- 
ant below,  made  cognizance  as  bailiff  of  one  WiUiam 
Hodgson :  and  in  his  first  cognizance,  which  difiers  fi*om 
the  second  only  in  deducing  the  title  of  George  Taylor 
from  the  owner  of  the  fee,  stated,  that  the  said  George 
Taylor^  being  seised  for  life,  by  an  indenture  dated  the 
25th  o(  September  1806,  granted  to  the  said  Hodgson  an 
annuity  of  166/.  25.  out  of  the  premises  in  which,  &c.  for 
the  term  of  ninety-nine  years,  if  llaylor  should  So  long 
live,  payable  in  the  manner  therein  mentioned;  with 

a  clause. 
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a  claiise»tbat  if  the  same  should  be  in  arrear  for  twenty- 
Qoe  days,  it  should  be  lawful  for  Hodgson  to  enter  on 
the  said  premises  and  distrain  for  the  arrears,  *^  and 
ttie  di^esses  there  found  to  detain,  manage,  sell,  and 
diq)P8e  of  in  the  same  manner  in  ail  respects  as  dis- 
trie^ses  for  rents  reserved  upon  leases  for  years  might, 
wcK,  and  ought  to  be  detained,  managed,  sold,  and  dis* 
posed  o^  and  as  if  the  said  annuity  was  a  rent  reserved 
opon  a  lease  for  years." 

Tbecwgnizance  then  stated  that  arrears  of  the  said  an* 
nuity  for  three  years  and  a  half,  viz.  the  sum  of  5S9L  lOs., 
had  become  due  from  Taylor,  and  had  continued  so  due 
for  more  than  twenty-one  days ;  and  justified  the  taking 
and  detaining  the  goods  as  a  distress  for  such  arrears. 

To  tbb  cognizance  the  Plaintiff  below  pleads  in  bar, 
that  before  the  making  of  the  indenture  stated  in  the 
cognizance,  viz.  on  the  7tli  of  May  1806,  the  said  George 
Taylor  being  seised  for  the  term  of  life,  by  another  in- 
«  denture  then  made  between  himself  of  the  first  part,  the 
persons  therein  mentioned  of  the  second  part,  one  Jack' 
son  Walton  of  the  third  part,  and  one  Fletcher  of  the 
foqrth  part,  in  consideration  of  the  sum  of  3000/.  to 
Taylar,  paid  by  Jackson  Walton,  granted  to  the  said 
Walton  an  annuity  of  413/.  125.  out  of  the  said  premises 
in  which,  Sur.  for  ninety-nine  years,  if  Taylor  should 
so  long  live.  And  for  the  better  securing  the  said  an- 
nuity, for  the  considerations  in  the  said  indenture  men- 
tioned, and  of  lOs,  paid  to  Taylor  by  Fletcher,  the  said  ^ 
Taylor  granted,  bargained,  sold,  and  demised  to  the  said 
Fletcher  the  said  premises  in  which,  &c  for  ninety-nine 
years^  if  the  said  Taylor  should  so  long  live,  upon  trust 
that  as  often  as  the  said  last-mentioned  annuity  of 
413/.  125.,  or  any  quarterly  payment  thereof,  should  be 
in  arrear  for  thirty  days,  Fletcher  should,  out  of  the  rents 
and  profits  of  the  said  premises,  or  by  mortgage,  in  case 
there  should  not  be  sufficient  distresses,  or  by  making, 
entries,  levy  such  arrears  and  damages. 

H  4  The 
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The  plea  in  bar  then  proceeds  to  allege,  that  the  said 
indenture^  **  and  tlie  term  of  ninety-nine  years  thereby 
granted,  were  in  fiill  force  and  effect ;''  and  that,  up- 
wards of  thirty  days  before  the  making  of  the  distress, 
there  was  due  and  owing,  by  virtue  of  the  said  indenture 
of  the  7th  of  Mzy,  the  sum  of  20002.  for  arrears  of  the 
said  annuity. 

A  similar  plea  in  bar  was  pleaded  to  the  second  cog- 
nizance. 

To  these  pleas  in  bar  there  was  a  general  demurrer 
and  joinder.  And,  after  argument,  the  Court  of  King^s 
Bench  gave  judgment  for  the  Plaintiff  below  for  his 
damages  and  costs. 

Upon  this  judgment  a  writ  of  error  has  been  brought; 
and  after  argument,  and  time  taken  to  consider,  the 
Court  of  error  is  of  opinion  that  the  judgment  of  the 
Court  below  ought  to  be  reversed. 

The  argument  in  this  case  has  turned  upon  the  legal 
operation  and  effect  of  the  demise  from  Taylor  to 
Fletcher^  contained  in  the  indenture  of  the  7th  of  Mm/ 
1806.  For,  if  such  demise  created  a  legal  estate  in 
Fletcher^  the  grant  of  the  annuity  by  Taylor  to  Hodgson 
by  the  subsequent  deed  of  the  25th  of  September  1806, 
but  during  the  continuance  of  Fletcher^s  interest,  must 
be  altogether  inoperative  in  creating  any  charge  upon 
the  premises. 

Now,  in  order  to  give  an  estate  to  Fletcher^  it  b  con- 
tended by  the  Plaintiff  below,  that  the  grant  must  either 
be  considered  as  a  demise  at  common  law,  or  as  a  bar- 
gain and  sale  made  upon  a  consideration  of  money,  and 
operating  under  the  statute  of  uses ;  in  either  of  which 
cases  the  estate  vests  in  Fletcher^  the  grantee. 

The  first  question,  therefore,  is,  whether  the  grant 
can  be  considered  as  a  lease  at  common  law.  The 
objection  taken  to  it  as  a  lease  at  common  law  is  this, 
that  it  does  not  appear  upon  the  pleadings  that  Fletder 
the  lessee,  or  any  person  claiming  under  him,  entered 

after 
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after  the  lease  was  granted,  and  that  unless  there  is  an  1881. 
entry  by  the  lessee,  or  some  one  claiming  under  him,  ^T^^br 
no  estate  vests  in  him.    And  such  we  consider  to  be  the  v. 

efiect  of  the  aothorities.  It  is  laid  down  in  Co.  IaU.  46  &.,  ^^^^^* 
**  That  to  many  purposes  the  lessee  is  not  tenant  until 
he  enters,  as  a  release  made  to  him  is  not  good  to  him 
to  increase  his  estate  before  entry,  —  neither  can  the 
lessor  grant  away  the  reversion  by  the  name  of  the 
reversion  before  entry.''  Now  both  these  conse- 
quences depend  upon  the  assumption  that  the  estate 
has  not  passed  out  of  the  lessor  into  the  lessee,  before 
he  has  by  his  entry  accepted  such  estate;  for,  if  the 
estate  had  actually  passed  to  and  vested  in  him,  there 
can  be  no  reason  why  a  release  would  not  increase  such 
estate,  nor,  again,  why  the  reversion  should  not  pass 
by  that  name.  And  in  further  support  of  the  distinc- 
tion. Lord  Coke  goes  on  to  say,  **  but  the  lessee  be- 
fore entry  hath  an  interest,  interesse  termini^  grantable 
to  another ; "  thus  putting  in  contradistinction  the  in- 
terest and  the  estate  of  the  lessee.  And  again  lAttk'- 
ton^  $•  459.,  lays  down  the  same  doctrine  more  pointedly. 
^  If  the  lessor  release  to  the  lessee  all  his  right,  &&, 
before  that  the  lessee  had  entered  into  the  same  land  by 
force  of  the  same  lease,  such  release  is  void ;  for  that 
the  lessee  had  not  possession  in  the  land  at  the  time  of 
the  release  made,  but  ordy  a  right  to  have  the  same  land 
by  force  of  the  lease."  See  also  Bacoris  Abridgmeni^ 
tit.  LeaseSf  M^  where  the  necessity  of  an  entry  by  the 
lessee,  in  order  that  the  estate  may  vest  in  him,  is  put 
upon  the  ground  that  it  is  an  acceptance  by  him  of  the 
estate.  Under  these  authorities,  therefore,  we  think 
that,  as  the  Plaintiff  neither  alleged  an  entry  by  Fletcher 
under  the  lease,  nor  shews  any  privity  between  his 
possession  and  Fletcher's  term,  nor  any  thing  equivalent 
to  an  entry,  such  as  an  acceptance  of  the  estate  by  the 
execution  of  the  lease,  no  estate  passed  to  Fletcher 

under 
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Boder  die  lease  of  the  ?th  t£  Msgi  and,  coDseqneDdj^ 
thafe  the  estate 'reiiiBiiied  in  the  lemor,  and  tfaftt  the 
g]!ant^of  liie  omiui^^  and  the  power. of  disttiebs  to 
Hodgson  by  the  tndentore  of  the  26ih  ofSeptemberi  wus 
atgrant  ccpabfe  of  tikti^  eOStot 
T  But  it  ivoonteaded  by  the  Pkmtiff  bdow^  that  if  liw 
grant  of  the  7th  of  JMtf^  cannot  take  effect  as  a  leaae  at 
oommon  law,  at  all  events  it  is  good  to  pass  the  estate 
to  Fletcher  as  a  bargain  and  sale  under  the  operatioh  of 
the  statute  of  nse& 

It  is  undoubtedly  true,  that  where  a  deed  may  eniipa 
to  divers  purposes,  he  to  whom  the  deed  is  made  ahdi 
have  election  which  way  to  take  it,  and  may  take  k  m 
that  way  as  shall  be  most  for  his  advantage  {Sheph* 
Touehst.  8&) ;  and  therefore  if  a  man  for  money  de* 
mises,  grants,  bargains,  and  sells  to  J.  S.  his  land  Ibr 
years,  Jl  5.  has  election  to  take  it,  either  by  demise  at 
the  common  law,  or  by  bargain  and  sale,  HeywariPi 
ca8e(tf):  so  that  Fletcher  in  this  case^  or  any  person 
claiming  under  Fletcher^  and  in  privity  with  him,  mi^t 
at  any  time  elect  to  daim  under  the  deed  which  way  they 
would.  But  the  Plaintiff  below  who  pleads  this  grant  is, 
so  &r  as  appears  upon  the  record,  a  stranger  to  it;  and 
th^efore  the  Plaintiff  below  is  not  competent  to  elect  ioir 
jFZf/cA^,  whether  the  grant  to  him  shall  operate  the  one 
way  or  the  other ;  nor  indeed  does  the  Plaintiff  shew 
that  any  electbn  has  been  made  by  any  one  that  the 
deed  shall  be  held  to  operate  under  the  statute.  It  m 
sot  even  stated,  as  was  before  observed,  that  MetAet 
ever  executed  the  deed,  so  as  to  assent  to  take  any 
estate  under  it:  for  any  thing  that  f^ipears  to  the  con* 
tmry^  he  is  as  much  a  stranger  to  it  as  Green  the  Plmn- 
tiff  bdow.  Under  these  circumstances,  we  consider  the 
Court  cannot  be  called  upon  to  exercise  an  election  ibv 


{a)  %  RepB  35  6, 
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the  grantee^  at  Uie  request  of  a  stranger^  for  the  purpose  1851 
of  *defaititig  a  subsequent  grant  of  an  annuity  for  a 
laloable  i^MiBideRitioii.  The  grant,  therefore,  must  be 
left  to  such  operation  as  it  will  have  as  a  lease  "tit 
oommon  law,  which,  we  have  riveady  seen,'  will  inot  be 
Mffieienft  to  create  an  estate  in  the  lessee  finr^  want  of  i  an 
totry ;  and  we  therefore  think  the  term  of  years  set  up 
under  that  grant  forms  no  answer  to  the  cognizanoe 
under  the  subsequent  anmaty  deed. 

Although,  however,  the  Defendant  below  had  tbe 
r%ht  to  distraiti  for  the  arrears  of  fab  rent-*charge,  yet, 
upon  the  due  consideration  of  the  power  of  distress  con- 
tained in  the  deed,  we  think  it  did  not  extend  to  the 
growing  and  standing  crops  which  have  been  taken 
under  it  At  common  law  it  is  well  known  the  distresses 
taken  for  rent  arrear  were  not  saleable,  but  could  only 
be  kept  as  a  pledge  for  the  rent.  But  by  tbe  stat 
2W.SfM»  goods  and  chattels  distrained  for  rent  doe 
under  a  contract  may  be  kept  and  sold  in  the  manner 
pointed  out  by  that  statute. 

It  wflto  not  until  the  11  0. 2.  c.  19.  that  landlords  had 
power  to  distrain  com,  grain,  or  other  produce  growing 
on  the  land  demised.  The  grantee  of  the  rait«charge 
is  empowered  by  the  deed  to  detain,  manage,  sell,  and 
dispose  of  the  distresses  in  the  same  manner  in  all 
vespects  as  distresses  for  rents  reserved  upon  leases  for 
years,  and  as  if  the  said  annui^  was  a  rent  reserved 
upon  a  lease  for  years ;  and  we  think  these  words  are 
foUy  satisfied  by  holding  them  to  grant  the  powers 
which  were  given  to  landlords  under  the  stat.  W.  Sf  M^ 
without  extending  them  to  the  new  subject  of  distress 
forst  granted  by  the  statute  of  Qeo»  2.  A  power  like  the 
present  ought  at  all  times  to  be  construed  strictly,  add 
■one  especially  when  it  is  sought  to  bring  within  it  the 
growing  crops  of  a  person  who  is  a  stranger  to  the 
deed. 

Upon 
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1831.  Upon  the  whole,  therefore^  we  think  that  the  present 

judgment  should  be  several,  and  that  judgment  should 
be  entered  for  the  person  making  cognizance  for  a 
return  of  the  cattle,  goods,  and  chattels  which  were 
taken  in  distress,  and  for  that  part  of  the  distress  only; 
with  a  judgment  for  the  Plaintiff  for  damages  for  taking 
and  detaining  the  standing  crops. 

Judgment  reversed. 


^^'  *^*  Mount  v.  Larkins. 

Defendant  ex-     ASSUMPSIT  on   a  policy   of   insurance    on    ship 
^^}   *^  Aquila^  at  and  from  Sincapore  and  Batavia^  both 

z8a4,  a  policy  or  either,  to  the  ship's  port  of  discharge  in  Europe^ 
of  assurance  ^j^  liberty  to  sail  to,  touch,  and  stay  at  any  ports  and 
Sincapore  to  places  whatsoever  and  wheresoever,  particularly  at  the 
£ur(^9  with  Cape  of  Good  Hope^  SU  Helena,  or  elsewhere,  to  load, 
^Jh  **d  ^°'^*^»  ^^^  reload  goods  and  passengers  or  otherwise, 
stay  at,  any  and  for  ali  or  any  other  necessary  purposes  whatsoever, 
phces  whatso-  »pi^g  policy  was  declared  to  be  on  freight,  and  valued, 

unlcNid  reload,  ^^^  ^  '^^^  ^^  averred  by  perils  of  the  sea  on  the  voyage 

and  for  all  ne-  from  Sincapore  to  London. 

^*""^h^t'  ^y  ^  special  verdict  it  was  found  that  the  policy 

ever.    The  of  insurance  was  made  and  entered  into  between  the 

^saled  Plaintiff  and   the  Defendant,   on  the  28th  of  Febru-- 

m  September  ^^  1824;   that  the  ship  sailed  from  England  in   the 

iSaj,  and  beginning  of  September  1828,  having  on  board  thereof 

detei^  bv  ^ivc^'s  passengers  and  goods,  bound  for  and  deliverable 

the  captain  for  at  the  Caj)e  of  Good  Hope,  Van  DiemaWs  Land,  and 

his  own  pur- 
poses at  Fan  DttmafCs  Land^  did  not  arrive  at  Sincapore  till  the  30th  of  Mareb 
z8af  ;  she  sailed  thence  on  the  voyage  insured  the  3d  of  Ii/Lay  1815  : 

Held,  that  by  so  long  a  postponement  of  the  risk  the  Defendant  was  discharged, 
a  jury  having  found  the  delay  unreasonable. 

Sydney, 
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Sk/dmy^  New  HaUand^  and  was  under  the  command 
of  Joseph  Thomas  Watson^  the  master  thereof;  that  by 
cfaarterparty,  dated  the  26th  of  Mm/  1828,  the  ship,  after 
discharging  her  cargo  at  N&m  Holland^  was  to  proceed 
to  Sincapore^  and  from  thence  to  Malacca  and  Penang^ 
both  or  either,  or  to  Batavia  only,  to  take  on  board  a 
CBigo  ibr  Europe^  on  account  of  the  freighters ;  and  that 
before  the  ship  sailed  from  England  as  aforesaid,  the 
Plaintiff  caused  instructions  to  be  delivered  to  the  said 
X  T.  Watson,  the  master  of  the  said  ship,  of  which  the 
fi)Ilowing  was  a  copy :  •— 

*^  You  having  the  command  of  the  ship  Aquilaj 
bound  on  a  voyage  to  the  Cape  of  Good  Hope,  Van 
Dieman^s  Land,  and  New  South  Wales,  and  from  thence 
to  Sincapore  and  other  ports  of  lading  as  per  charter- 
party,  and  having  shipped  twen^-four  hogsheads  of 
stout  and  a  quantity  of  deals,  consigned  to  yourself  for 
sale  on  my  account,  —  copy  of  invoice  at  back  of  this, 
—  yoa  will  please  dispose  of  them  to  the  best  account, 
taking  care  not  to  leave  them  behind  you  unsold.  As 
yon  have  a  small  quantity  of  goods  to  deliver  at  the 
Cape,  should  you  be  able  to  procure  any  goods  and 
passengers  from  that  place  to  Neio  Holland,  &&,  to  the 
amount  of  not  less  than  from  300/.  to  400/.,  and  at  the 
same  time  to  be  able  to  dispose  of  my  investment  at 
about  the  invoice  price,  by  detaining  the  ship  not  more 
than  ten  days,  you  will  use  your  own  discretion,  but 
think  it  will  answer  your  purpose  so  to  do.  On  your 
arrival  at  Van  Diemaris  Land,  as  you  will  have  a  very 
considerable  sum  of  money  to  receive  a&  freight  and 
passive  money,  beg  your  particular  attention  to  the 
same.  You  will  please  to  caulk  the  half  deck  and 
between  decks  as  soon  as  oonvrai^fit,  fearing  any  leak 
nught  damage  the  cargo  stowed  below ;  and  think  the 
less  water  there  is  used  for  washing  below  the  better, 
fearing  the  consequences  above  stated. 

After 
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Altec  letving  Van  Digmmfs  Land  you  MriU  prooead 
to  New  Holland^  making  every  exertion  in  your  power 
«t  that  port  to  enable  you  to  proceied  to  Smcapore^  at 
which  port  hope  and  tniat  yoa  will  berfiill^kaAid;  and 
on  yottr  antval  at  said  povt  «r  povts  you  will  give  the 
fwiiiit  inimnation  to  oommcooe  your  lay  days;  and  let 
ne  beg  of  you  to  make  all  the  interest  you  can  witli. 
the  merchanl3  for  heavy  goods,  to  extend  from  SQO  !#• 
300  taicb  your  ship  requiring  a  large  properUoSf  wA 
imU  pfove  a  great  advantage  in  point  of  freight ;  and  aa> 
you  are  not  likely  to  get  many  passengen  boaoue^  a^dr 
ahould  snppoae  you  will  have  a  large  proportios  of 
light  goods,  you  will  make  the  best  you  can  with  yoar 
accommodation,  and,  if  necessary,  take  down  the  ait 
bulk  heads,  but  the  after  cabin  would  advise  you  not  ta 
disturb ;  —  proportion  of  cabin  freight  you  will  of  courao 
be  entitled  to.  Shall  be  happy  to  hear  from  you  at  ever]f . 
convenient  opportunity,  at  sea  or  in  port 


The  ship  arrived  at  the  Cafe  qf  OoodHape^a^  thfti 
dd  of  December  162S,  and  sailed  the  24th  of  the  aaliio. 
month. 

On  the  seoood  day  after  the  ship  anchored  at  4bo. 
GojTf  of  Good  Hope^  part  of  her  cargo  belonging  to 
the  said  J.  T.  Watwiyfiua  di8ohat^ged«  At  the  time  of 
making  the  said  policy  of  insurance  the  ship  was  at 
Hobart  Jbtvn,  Van  Dieman*s  Land^  having  arrived  tbore 
on  the  4th  of  Februaiy  18S4.  Part  of  theoutwavd  eaftgo  ^ 
of  the  ship  and  three  of  die  passengers  wens  landsd  at. 
Bobart  Tawn^  and  some  delay  was  occasioned  at  Heteart. 
Team  by  the  difficult  in  getting  at  differoit  pasts  of  the 
caigo.  The  ship  sailed  from  Hobart  Taaan  on  the  £7th. 
of.  March  1824,  arrived  at  George  Tmm^  Port  Dahym^ 
jpief  in  Van  DiemmCs  Land^  on  the  6th  day  of^P^ 

1824> 
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I6»y  «nd  diere  landdd  others  bf>^e  suld  pass^gers^ 
ttdolher  parts  of  the  cargo.  Tb«  said  passengers  and 
cargo  were  m^essarilj" cotiveyed*  by.  ther  boats  (»f'th^ 
ship  a  distance  of  forty  miles  from  the  ship  up  die 
mer  there*  The  ship  sailed  *fr6m  George  Town  fbr 
Sfdmy,  Nem  Holland^  ob  tbcr39tb  of  «^  1824 1  arrived 
at  Sidney  on  the  5th  76f  Auguk  IS^^  there  laifided 
tile  remadnder  of  her  passengers^  and  of  her  s^  oat^ 
imkI  «argo^ .  and  saiied/roiii  ^dney  on  the  I6tb  of  No^ 
vember  in  the  saikie  year  for  Sincetpore.  Sbd  met  H^th' 
very  bad  weather ;  was  twice  driven  back ;  once  tbf^d^ 
nof  and  once  to  Hcbart  Tunm ;  and  arrived  at  Sincapore 
on  the  SOth  of  March  1825,  where  the  risk  intended  to 
be  insnred  by  the  said  potioy  was  to  commence.  Slk» 
sailed  from  Sinospore  on  the  voyage  intended  tobein^ 
snred  on  the  8d  oi  May  18S5;  arrived  at  PfTMMg^  on' 
t^ie  17th  of  May  in  the  same  year,  a«d  remaineddiepa 
mitil  the  2Sd  of  Jbiein  the  same  year,  when  sfaepttK^ 
ceeded  on  her  voyage  towards  London. 

At  the  time  when  the  risk  by  the  policy  intended  to 
be  faisnred  against^- was  to  commence,  the  ship  was  well 
sud  soSciently  manned,  and  in  all  respects  seawordiy. 
And  whilst  she  was  proceeding  upon  the  voyage  in  the 
policy  mentioned,  and  daring  die  oontinnance  of  the  risk 
intended  to  be  insured  agsdnst  thereby,  she  was  by  die 
perilg  of  the  sea  wholly  lost,  as  in  die  declaration  v/bb 
alleged. 

It  was  then  ibund  that  the  said  J,-Ti  Watson^  master 
of  tlie  sh^>,  $iS(jest  his  arrival  at  Hcbart  Town  as  af^e* 
said,  was  ashore,  and  came -on  board  the  ship  frequendy, 
and  was  building  a  bottse  upon  some  land  belon^ng  to 
him  there.  That  the  said  JH  T.  Watson  ^o,  whilst  ai 
Hcbari  Town^  purchased  a  schooner,  which  he  fitted  out 
and  sent  to  sea  on  a  sealing  voyage  hi  the  early  part  cf 
AprU  1824.  That  the  said  schooner  was  fitted  out  from 
the  stores  of  the  ship  AquUoy  was  partly  manned  with 
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mariners,  part  of  her  crew,  was  commanded  by  the 
chief  mate  of  the  Aquilcj  and  was  absent  about  two 
months.  That  the  said  schooner  returned  from  the 
sealing  voyage  on  which  she  had  been  despatched,  and 
was  again  sent  upon  a  second  sealing  voyage.  That 
the  said  schooner  had  not  returned  from  her  second 
sealing  voyage  before  the  AquUa  left  Sj/dnejf  on  the  18th 
of  Nooember  1824 ;  and  the  said  mate  and  the  crew  of 
the  schooner  never  again  found  the  Aquila.  That  there 
was  unreasonable  and  unjustifiable  delay  between  the 
making  of  the  policy  of  insurance  and  the  commence- 
ment  of  the  risk  intended  to  be  insured  against  as  afore- 
said. That  the  Plaintiff  was,  at  the  time  of  the  making 
of  the  said  policy  of  insurance,  and  continually,  until 
and  at  the  time  of  the  loss  of  the  ship  as  aforesaid,  in- 
terested in  the  same  to  the  amount  of  the  sum  insured 
thereon  as  aforesaid. 

The  case  was  argued  in  TMnity  term. 


Toddy  Seijt.  for  the  Plaintiff.  The  question  is, 
whether,  upon  a  policy  such  as  the  present,  there  ia 
any  implied  warranty  that  the  ship  shall  sail  from  the 
port  where  the  risk  is  to  commence,  within  any  certain 
time;  for  the  assured  is  not  bound  by  a  mere  repre- 
sentation without  fraud.  Bize  v.  Fletcher  (a),  Pepooson  v. 
Bamevelt.  {b)  The  general  rule  is,  that  if  the  insurer 
wishes  to  confine  the  risk,  he  must  state  on  the  policy 
the  time  within  which  he  proposes  the  voyage  shall 
commence.  Emerson  (vol.  ii.  c.  13.  s.  2.  p.  16.)  states 
the  following  case :  —  **  Les  sieurs  Gamier^  MaUet^  et 
Dumasy  de  Cadix^  s*^taient  rendus  assureurs  sur  le  corps 
du  vaisseau  Nostra  Senora  Oranzazoj  capitaine  JosejA 
Ventura^  de  sortie  de  Cadix  jusqu'a  Cumana^  et  de  retour 
d  Cadix.    Le  19  Decembre  1752,  ils  se  firent  r6assurer 


[a)  i>»f^/.488. 


(b)  DougL  !%•  ia  not. 
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a  Marseille  18,000  liv.  avec  clause  qu'en  cas  de  perte 
ils  ne  seraient  tenus  de  produire  d'autre  sorte  d'ecriture 
qae  le  seul  acquit  da  paiement  qu'ils  en  auraient  fait 
au  premiers  assures.  Ce  navire  arriva  beureusement  a 
Cumanaj  dans  VAmerique  MMdionale.  II  y  fit  un  long 
sejoun  En  1756  Gamier^  Mallet^  et  Dumas,  se  pbur-> 
vurent  au  consulat  de  Cadix^  en  resiliation  du  risque, 
attendu  le  trop  long  sejour  que  le  navire  faisait  a  C»- 
^tuma  J  ils  furent  d^boutes  de  leur  requite.  Enfin,  ils 
apprirent  que  le  navire  ^tait  devenu  innavigable  k 
Cumana^  Get  accident  fut  notifie  aux  reassureurs  de 
Marseille f  par  exploit  du  2  Juin  1761. 

**  Le  consulat  de  Cadix  condamna  Gamier^  Mallei^  et 
Dumas  a  payer  la  perte.  Us  la  pay^rent  par  quittance 
du  26  Avril  1762.  Le  4  Septembre  suivant,  les  sieurs 
Kick  et  Duranteiy  porteurs  de  la  police  de.  reassurance, 
se  pourvurentcontre  les  reassureurs,  et  communiqu^rent 
la  quittance  dont  je  viens  de  parler. 

**Le8  reassureurs  opposaient  (]ue  le  risque  s'etoit 
evanoui  par  le  laps  de  dix  ann^es ;  et  qu'un  navire  qu'on 
laisse  croupir  pendant  si  long-tems  dans  un  port  ne* 
pent  que  devenir  innavigable. 

**  Sentence  du,26c7um  1764,  qui  regla  la  cause  JL 
droit  sur  le  fond  et  principal,  et  qui  condamna  les  re- 
assureurs au  paiement  provisoire  des  sommes  r^assurdes. 
Ceax-ciappel^rentdecet  sentence  au  chef  du  provisoire. 
lis  obtinrent  un  d^cret  de  surseance.  Arr^t  du  26  Juin 
1765,  an  rapport  de  M.  de  Fortis,  qui  r^voqua  le  d^cret 
de  sursdance,  et  qui  confirma  la  sentence,  avec  amende 
etd^pens.  Ensuite  de  cet  arret,  tous  les  reassureurs, 
a  I'exception  de  B.,  qui  avait  fait  faillite,  pay^rent  les 
sommes  par  eux  r^assur^es,  en  principal,  int^rets  et 
depens,  et  renoncirent  a  la  poursuite  du  fond* 

**  Seconde  sentence  rendue  le  15  Novembre  1766,  qui 
condamna  les  administrateurs  de  la  faillite  de  B.  i 
payer  d^finitivement  la  sorome  de  2000  liv.  par  lui 
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soQScrite,  et  qui  les  y  condamna  sous  Thypotheque  da 
12  Dicembre  1752,  jour  de  la  reassurance  regue  par 
courtier.     Cette  derni^re  sentence  fut  acquiesc^e." 

Upon  which  he  observes,  ^*  On  ne  saurait  disconvenir 
que  les  rfeassureurs  ^taient  non  recevables  k  contester  ie 
remboursement  d'une  perte  pay^e  par  les  premiers  as- 
sureurs,  dont  ils  6taient  garans.  Mais  il  parait  dur 
qu'un  navire  devenu  innavigable  dans  un  port  lointain, 
ou  on  la  laissoit  oisif  pendant  plusieurs  ann^s,  soit  a  la 
charge  des  assureurs.  Cependant,  s  il  n'y  a  aucune 
fraude  de  la  parte  des  assureurs  assurees,  la  regie  g^n^- 
rale  est  pour  ceux-cL  La  loi  n'a  ^tabli  sur  ce  point 
aacun  d^lai  fatal ;  et  les  assureurs  doivent  s'imputer  de 
n*avoir  pas  limite  le  terns  de  Tassurance.  Car  si  la  police 
renFemie  quelque  pacte  particulier,  au  sujet  de  tout  ce  qoe 
dessus,  il  faut  s'y  tenir." 

And  thb  is  the  rule  of  the  law.  of  England.  In 
Beclcadth  v.  Sidebotham  {a)  it  was  held,  that  if  the  owner 
of  a  ship  receives  a  letter  from  the  captain,  written  on 
her  arrival  in  a  foreign  port,  giving  such  an  account  of 
her  as  to  render  it  probable  that  she  must  remain  there 
for  the  purpose  of  being  repaired,  beyond  the  time  that 
would  be  necessary  for  her  to  take  in  her  cargo^  that 
letter  need  not  be  communicated  to  the  underwriters  in 
efiecting  a  policy  of  insurance  upon  her,  at  and  from 
the  foreign  port  to  a  port  in  England^  unless  inform- 
ation on  the  subject  be  particularly  called  for.  And 
Lord  EUenborough  said,  '*  that  if  it  was  necessary  to  have 
disclosed  this  letter  as  governing  the  time  when  the  ship 
would  sail,  it  would  in  all  cases  be  necessary  to  inform 
the  underwriters  where  any  repairs  were  wanting,  and 
he  believed  it  very  frequently  happened,  that  a  ship  must 
have  something  done  to  her  before  she  would  sail  on 
her  homeward-bound  voyage.    If  the  underwriters  wish 


{a)  X  Campb,  zx8. 
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to  have  particular  information  upon  this  subject,  they 
ODght  to  ask  for  it ;  and  if  they  were  disposed  only  to 
insure  a  voyage  made  during  a  particular  season  of  the 
year,  they  should  (as  was  commonly  done  with  Jamaica 
ships)  insert  a  warranty  in  the  policy  that  the  ship  shall 
sail  on  or -before  a  certain  day." 

Emerigon  states  another  case  in  the  same  page :  ^^  En 
1753,  an  n^gociant  s'etait  fait  assurer  in  quaois^  8000 
liT^  en  especes  d'or  et  d'argent  qu'ii  attendait  de  Buenos 
Aires.  En  1764,  les  assureurs  requirent  que  les  risques 
fussent  d^clar^  finis.  L'assur^  soutenait  que  ses  fonds 
n'^taient  pas  encore  arrives,  et  que  la  police  ne  renfer* 
mait  aucune  terme.  Sentence  de  1' Amiraut^  de  PariSf 
qui  decbargea  les  assureurs,  sur  le  fondement  que  les 
risques  ne  doivent  pas  6tre  ^temels,  et  que  onze  ans 
d'atteote  doivent  suffire." 

But  there  the  insurers  applied  to  the  Court  under 
a  peculiar  law  to  end  the  risk.  Independently  of  such 
an  application,  Emerigon  says  (p.  18.),  that  nothing  will 
discbarge  them  but  the  contract  coming  to  an  end  :  not 
even  the  change  from  peace  to  war.  The  same  law  is 
hid  down  by  Potier  (Contrat  d^Assuranee^  pi.  63.  s.  ?. 
c  !•  p.  102.)  —  *^  Que  si  le  tems  qui  doivent  durer  les 
risques  desretours  qu'on  fait  assurer  n'^tait  pas  limits  arh- 
trioJudiciSf  les  assureurs  seraient  exposes  a  etre  tromp&s 
tous  les  jours;  car  la  rentr^e  de  ces  retours  ^tant  le 
plus  souvent  inconnue  aux  assureurs,  un  n^gociant  de 
mauvaise  foi,  apres  avoir  re9U  en  entier  les  retours 
qu*il  a  fait  assurer,  pourrait  long  tems  apr^s  faire  valoir 
I'assurance  sur  des  merchandises  qu'il  aurait  perdues,  en 
disani,  contre  la  verity  qu'elles  font  partie  des  retours 
qu'il  a  fait  assurer.'' 

Here  the  jury  have  not  found  that  there  was  fraud ; 
that  the  Plaintifi'  was  accessory  to  the  delay ;  or  that  the 
delay  has  increased  the  risk.  There  is  nothing  here  to 
determine  the  contract  but  the  assumption,  that  the 
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vessel  did  not  arrive  at  Sincapore  in  reasonable  time. 
What  is  reasonable  time  ought  to  be  determined^  not 
by  the  jury,  but  by  the  Court;  and  how  can  the  Court 
determine,  when  the  insurer  has  engaged  to  insure  from 
Sincapore^  without  stipulation  for  any  time  by  which  the 
vessel  should  arrive  at  that  port  ?  The  Court  cannot 
interpolate  a  warranty,  wluch  the  insurer  has  not  thought 
fit  to  require. 


t    ^ 


Spankie  Serjt.  contra. 

It  is  an  implied  condition  in  every  contract  of 
surance,  that  the  assured  shall  begin  his  voyage  whbin 
a  reasonable  time,  otherwise  the  insurer  might  never  be 
exonerated  from  his  risk;  and  if  his  ri^ks  do  not  regu- 
larly evolve,  how  is  he  to  calculate  his  funds  and  con- 
duct bis  business ?  Emeriganf  c.  1.  s.  3.,  laysdt  down, 
**  La  condition  depend  de  Texp^uion  maritime  plutot 
que  de  la  volont^  de  I'assur^;"  and  in  c.  13.  &  9.,  *^  Si 
le  voyage  est  autre  que  celui  qui  a  et6  assui*^  TassuraQoe 
reste  caduque." 

The  application  to  the  Court*  under  the  law  of 
France^  to  end  the  risk,  proceeds  on  this  principle ;  the 
arbitrium  judicis  supplying  the  place  of  the  findiog  of 
the  jury  here  as  to  what  shall  be  a  reasonable  Ume; 
Patter,  pi.  63.  c.  1.  s.  2. ;  a  question  which  Gamot  be 
determined  in  any  other  way  when  there  is  no  eaipress 
stipulation  on  the  subject. 

Emerigon  (c.  13.  s.  10.)  discusses  the  lawfulness  of 
undertaking  another  voyage  pending  the  insurance. 
After  citing  two  old  cases  in  which  it  had  been  decided 
by  the  French  Courts  that  such  voyage  might  lawfully 
be  undertaken,  he  observes :  '^  Mais  cette  jurisprudence 
.^tait  contraire  au  principe  etabli  dans  la  prec6dente 
section,  et  k  la  doctrine  de  tous  nos  auteurs,  qui  nous 
apprennent  que  si,  avant  que  le  voyage  assuree  soit 
commence,  le  capitaine  en  entreprende  un  autre,  Tas- 
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sorance  est  nulle,  et  la  prime  doit  etre  restitute."  To 
commence  the  voyaj^e  insured  within  a  reasonable  time 
is,  therefore,  a  condition  in  the  contract ;  and  all  con- 
ditions, for  the  performance  of  which  no  time  is  speci- 
fied, must  be  performed  within  a  reasonable  time.  Co. 
Lit.  208  a.  Bothi/s  case  (a),  5  Vin.  Abr.  Condif.  (C.  ft.) 
pL  11.  A  principle  which  pervades  the  whole  of  the 
law.  Promises  of  marriage,  notices  of  dishonour,  and 
notices  of  abandonment,  must  be  all  attended  to  within 
a  reasonable  time;  and  what  is  a  reasonable  time  is  a 
qaestion  for  the  jury,  subject  to  the  direction  of  the 
Judge.  Anderson  v.  Boyal  Exchange  Assurance  Com^ 
pony,  (ft)  So  when  goods  do  not  correspond  with  sam- 
ple, they  must  be  returned  within  a  reasonable  time. 
Parker  v.  Palmer,  {c) 

In  Oliver  v,  Jetmings  {d)^  where  the  question  was, 
whether  by  usage,  ships  in  the  Newfinmdland  trade  might 
make  intermediate  voyages  before  the  policy  attached. 
Lord  Eldon  said,  **  If  the  evidence  leads  to  this,  that  the 
ship  may  make  an  intermediate  voyage  of  several  years, 
it  is  too  dangerous  for  you  to  give  it  effect  If  several 
ships  belonging  to  a  merchant  arrive  together  at  JVipto- 
Jbundlandj  and  finding  cargoes  for  some  only,  he  bond 
fiie  sends  the  rest  on  an  intermediate  voyage,  it  seems 
reasonaUe."  Thus  putting  it  altogether  upon  the  rea- 
sonableness of  the  time  employed.  And  Vallatice  v. 
Dewar{e)  proceeded  on  the  ground  that  this  usage  was 
generally  known.  In  Hull  v.  Cooper  (g)  it  was  held,  that 
if  a  ship  be  insured  at  and  fi*om  a  certain  place,  where, 
in  fiict,  she  was  not  at  the  time^  but  arrived  there  after 
some  iDterva],  (but  the  fact  was  not  communicated  to 
the  underwriters,  who  did  not  call  for  information  on  the 
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subject,)  it  was  a  question  for  the  jury,  whether  the 
delay  which  intervened  materially  varied  the  risk. 

In  Smith  v.  Surridge  (a)  Lord  Kentfon  said,  "  that  if 
there  was  a  voluntary  delay  on  the  part  of  the  plaintiff, 
there  was  no  doubt  it  would  avoid  the  policy.  And  in 
Hartly  y.  Buggin  (J)  Lord  Mansfield  considered  delay  as 
a  quasi  deviation,  because  it  places  the  underwriter  in  a 
different  position.  Beckwith  v.  Sidebotham  turned  only 
on  the  necessity  of  a  certain  communication,  and  does 
not  afiect  the  present  question. 

Taddt/.  Hartly  v*  Buggin^  Driscci  v.  Pasmore  (r),  Smith 
.  V.  Surridge^  Ougier  v.  JenningSi  and  VaUance  v.  Dewar^ 
are  cases  either  of  deviation,  or  of  alleged  delay  after 
the  commencement  of  the  risk,  and  do  not  apply  where 
the  question  is,  whether  delay  before  the  risk  attaches, 
will  avoid  the  contract.  But  in  Htdl  v.  Cooper^  as  in 
Beckwith  v.  Sidebotham^  Lord  EUenborough  decides  that 
it  rests  with  the  insurer  to  ascertain  or  fix  *wheD  the 
risk  shall  commence. 

The  authorities  to  diew  that  a  condition  must  be  per- 
formed within  a  reasonable  time  are  equally  inapplicable, 
for  the  question  here  is,  whether  the  condition  exists  in 
the  contract,  and  if  not,  whether  the  Court  can  inter- 
polate it.  Emerigon  in  discussing  the  question  of  an 
intermediate  voyage,  only  proposes  to  shew  that  the 
insurance  must  be  confined  to  the  voyage  contracted 
for :  the  period  at  which  the  risk  is  to  commence  must 
be  left  to  the  parties  contracting,  and  ought  not  to  be 
fixed  by  the  interposition  of  a  court.  Time  is  not  of 
th^  essence  of  the  policy,  and  the  insurer  may  always 
protect  himself  by  enquiry  and  stipulation.  Besides, 
the  delay  here,  was  on  the  outward  voyage,  with  the 
conduct  of  which  the  underwriter  had  no  concern. 

Cur,  adv.  vuU. 
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TiNDAL  C.  J.  This  wac  t^  case  of  an  action  brought 
upon  a  policy  made  at  London  on  the  28th  of  FAruary 
1824f,  upon  the  ship  Aquila^  ^*  at  and  from  Sincapore 
and  Batavia^  both  or  either,  to  the  ship's  port  or  ports 
of  discharge  in  Europe^  not  to  the  northward  of  jFfam- 
bio^kt  with  liberty  to  call  at  Cofwes  for  orders."  A 
liberty  was  also  given  in  the  policy  *^  to  sail  to,  touch 
and  stay  at  any  ports  or  places  whatsoever  and  where- 
soever,  particularly  at  the  Cape  of  Good  Hope^  St.  Helena^ 
or  elsewhere,  to  load,  unload,  and  reload  goods  and 
passengers  or  otherwise,  and  for  all  or  any  other  neces- 
sary purposes  whatsoever/'  The  policy  was  declared 
to  be  on  freight,  and  the  freight,  valued.  The  de- 
claration then  stated  a  total  loss  of  the  ship  while 
proceeding  on  the  voyage  from  Sincapore  to  Jjondouy 
being  the  voyage  mentioned  in  the  policy,  by  the  perils 
of  the  sea,  whereby  the  freight  became  wholly  lost  to 
the  Plaintifi: 

Upon  the  trial  of  the  cause  the  jury  found  a  special 
verdict,  of  which  the  only  facts  material  for  the  con- 
sideration of  die  question  which  has  been  argued  before 
die  Court,  are  the  following: — That  the  policy  was 
made  on  the  28th  of  February  1824,  at  which  time  the 
ship  was  at  H6barf$  7Wn,  Van  Dtemeris  Land*  That 
the  ship  sailed  from  England  in  the  beginning  of  Sep- 
tember 1823  under  a  charterparty,  by  which  the  ship, 
after  discharging  her  cargo  at  New  HoUandy  was  to  pro- 
ceed to  Sincapore^  from  thence  to  Malacca  and  Penatigf 
both  or  either,  or  to  Batavia  only,  to  take  on  board  a 
cargo  for  Europe.  The  special  verdict,  after  stating  the 
course  of  the  ship's  .voyage  from  England  to  the  Cape 
cf  Good  HopCi  to  Hobarfs  Tamn^  to  George  Town  in 
Van  Diemeti^s  Land,  and  to  Sydney  in  Nem  Holland, 
found  that  she  arrived  at  Sincapore  on  the  30th  of 
March  1825,  where  the  risk  intended  to  be  insured 
against  was  to  commence.     It  then  stated  the  sailing 
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l^'l .       Oh  the  vojra^e  hotMward,  «iid  the  total  loss.    And  after 

MVi^  oot^^mmy  partiDular'itastiinmi  of  delay  in  the 

*iOUr«e  oF  the  voyage  on  the  part  oifflie  tsaptain,  there  is 

<ml^ei^pre»  finding' by  tlfe  jdfy,  •^  Thtft  there  ^Wtt  on- 

rea6MalM<6  aAd  itajuatifiable  ddtty  betwten  the  making 

^t^ihk  siaid')^lki;fof'flisUrano&andH)eoomineniie«iai^ 

oE^tbbJ^iidclnrtiMldl  tGMbe'ln^urtfl  ag4in!du^^      '     '  '' 

>  ^\UpUi  tiilg  fcp4eilli  verdict  it^has  b«eA  airgued  before 

'«iiJoAHlM!i|)iit<t<orDtfenda»tv  tbattb^dinrealkinabid'Md 

. trnjaiti^ble  delay*  m ^  ibe  -piH'  of  the*  icuptain  "f a  ettAi- 

pU^  >til«  'Oilt^aMivitiJrikg^btt  'WMtihihe  wfas«hbVi'bii- 

gaged,  aM«'ll0intne4ditfg<ibe  hfMrieitardWttyagdoti' which 

^i  l»sk>irfts>iHtdtfdMi|jiy'b«taoh,'diMliii4ged'lhe  tlAder- 

^ivtl€arsfrMi4i^poMey{  and'^^lmi  «tf\>pinieft»tbatauch 

vnnreastftifiblfe  iMd^vrnjuitifiUbte'  d^y^  on  the  pavt>of^*e 

'  9iNlttr^<fnMnid^i]0higth<s  voy^  Insnred  agttinst^id  in 

ttteiLtiadjnai^^a'^te^iutitdn^'^and  doei  iMMdt  td<  suth 

'mi*ftM0iifti«»ioC' the  bifida  iadanedaj^aiiiftt,  'aM  to  di^hdf^ 

t'«he/llabWty>bf the^filld^riiriitertr ^p^t  tkUf  poKcy4  •  <  >  '^ ' 

V'i 'RtetttwiffraasdMiyi^deliy  ifr «M»xftAkbijg4(^'^y«ge 

iiManid^aghtiMti'^^rtiftl'  (tli^pclMTyiia^ti^ltMMy  a^dhie^^ 

discharges  the  underwriter  from  tli^pdliey^' apjieirrs, 

*inot*'baly  A-erm^th^^t^Mit  4jf  the  ^biilg'itBdfy' but  from 

,4'tha N^pMdb'  <iflA3itdf^K^o^'m^SfHM^Yi  Sta^f^ei^a) 

Aflxi  tHkticMe f^AlA'iAiip-^soitafhH  hoixiginkiMlt ^  at  titid 

v^dbHaidtitkbteltiAfeiariPlifewtb  ^ebfa^yt^iver  j«pair$:t)^re 
i'jdieiltoiimitDbed^ibiir  vtyt^ffe^  j^A»  objeclioit  was  taken, 
:«diit'to«h"delay:4[ivoided'  tb^  {lolie^ rand  IaM  Kin^an 
i«iid|^  *^  If  theMfiirai^  aiy  unreasMfMe  delay  on  the  part 

of  the  maiirecH  there  was*  nodoabt  ^it  would  avoid  the 
i'pofiey:!'  though  he^afterwards  ob$(^rv6d;  *^  the  delay  in 
**  ^hafloase  wastiot  a-voluntaiy  delays  nor  auch  as  amoanted 

to  a  dischQif[e<of  the  poliey." 

(a)  4  Ejp,  15. 

Again, 
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Again,  that  an  unreasonable  delay  in  performing  the 
vogage  insured  is  equivalent  to  a  deviation,  was  expressly 
ruled  in  the  case  of  Hartley  v.  Buggin  (a),  where  a  ship, 
insured  *'  at  and  from  the  coast  of  Africa  to  the  West 
Indies^  with  liberty  to  exchange  goods  and  slaves," 
stayed  several  months  beyond  the  usual  stay  of  ships  in 
that  trade.  The  Court  of  King's  Bench  decided,  this 
was  equivalent  to  a  deviation.  And  Lord  Mansfield 
said,  ^  The  single  point  before  the  Court  is,  whether 
there  has  not  been  what  is  equivalent  to  a  deviation, 
whether  the  rbk  has  not  been  varied,  no  matter  whether 
tbeiisk  has  or  has  not  been  thereby  increased." 

The  same  principle  is  admitted  in  the  cases  of  Val^ 
knee  V.  Devoar  {b\  and  Ougier  v.  Jennings^  iu  a  note  to 
ihaft  caae(  in  lioth  of  which  it  is  admitted,  that  a  delay 
in  the  commencement  of  the  risk,  by  the  interposition  of 
an  intermediate  voyage  not  communicated  to  the  under- 
writers, would  discharge  tlie  policy,  unless  such  inter- 
mediate voyage  was  one  which  was  made  usually  and 
according  to  the  course  of  the  trade  in  which  the  ship 
was  tlien  engaged,  which  would  be  equivalent  to  notice 
to  the  underwriters. 

In  the  present  case,  at  the  time  the  policy  was  effected, 
the  ship  was  then  actually  in  the  course  of  performing 
her.  eutjward  voyage  under  her  charter,  and  the  risk* 
tipQia  the  policy  was  not  to  commence  until  the  outward 
voyage  was  completed  by  the  arrival  of  the  ship  at  Sin* 
tafore.  And  it  is  argued  by  the  assured,  that  although 
QDJQstifiable  delay  before  commencing,  or  in  performing 
the  voyage  itself  which  is  insured,  amounts  to  a  devi- 
ation, no  such  delay  in  completing  the  outward  voyage 
upon  which  the  ship  is  then  known  to  be  engaged,  will 
have  the  same  consequences,  inasmuch  as  with  that 
voyage  the  policy  in  question  has  no  concern. 


v. 
Larkins. 


{a)  Mich.  XX  C.  3.  Park,  513. 


(^)  X  Camp,  305. 
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But  if  the  principle  above  laid  down  be  sound,  where 
the  delay  takes  place  after  the  risk  has  actually  com* 
inenced,  in  reason  and  sense  it  applies  also  to  the  case 
of  the  voyage  insured,  where  the  risk  is  not  to  commence 
until  the  completion  of  the  outward  voyage. 

The  reason  upon  which  a  deviation  discharges  the 
insurer,  is  not  that  the  risk  is  thereby  increased,  but 
because  the  insured  has,  without  necessity,  substituted 
another  voyage  for  that  which  was  insured,  and  thereby 
varied  the  risk  which  the  underwriter  took  upon  himself. 
It  must  be  admitted  that,  if  the  policy  had  been  effected 
upon  this  ship  at  and  from  Sincaporej  the  ship  then 
being  at  Sincapore^  unreasonable  and  unjustifiable  delay 
at  Sincapore  would  have  avoided  the  policy.  Why, 
but  because  the  voyage,  commenced  after  an  unreason- 
able interval  of  time,  would  have  become  a  voyage  at  a 
different  period  of  the  year,  at  a  more  advanced  age  of 
the  ship,  and,  in  short,  a  different  voyage  than  if  it  had 
been  prosecuted  with  proper  and  ordinary  diligence ; 
thnt  is,  the  risk  would  have  been  altered  from  that 
which  was  intended  by  all  parties  when  the  policy  was 
effected. 

But  what?  is  the  difference  with  respect  to  the  alter- 
ation of  the  voyage,  whether  this  unreasonable  and  un- 
justifiable delay  takes  place  in  the  course  of  the  ship's 
voyage  to  Sincapore^  or  qfier  the  ship  is  at  Sincapore  ? 
The  underwriter  has  as  much  right  to  calculate  upon 
the  outward  voyage,  on  which  the  ship  is  then  engaged, 
being  performed  in  a  reasonable  time^  and  without 
unnecessary  delay,  in  order  that  the  risk  may  attach,  as 
he  has  that  the  voyage  insured  shall  be  commenced 
within  a  reasonable  time,  after  the  risk  has  attached. 
In  either  case  the  effect  is  the  same,  as  to  the  under- 
writer, who  has  another  risk  substituted  instead  of  that 
which  he  has  insured  against;  and  in  both  cases,  the 

alteration 
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alteration  is   occasioned  by  the  wrongful  act  of  the 
assured  himself. 

But  the  principle  contended  for  by  the  Defendant 
seems  to  be  established  as  law  by  the  case  of  HuU  v^ 
Cooper,  {a)  In  that  case,  Lord  EUenboraugh  says, 
*'  When  a  broker  proposes  a  policy  to  an  underwriter, 
on  a  ship  at  and  from  a  certain  place,  it  imports  either 
that  the  ship  is  there  at  the  time,  or  shortly  will  be 
there."  In  that  case,  the  question  turned  upon  the 
point  of  concealment,  the  situation  and  circumstances  of 
the  ship  being  known  to  the  assured,  but  not  communi- 
cated to  the  underwriter.  In  the  present  case,  it  is  true, 
no  such  question  can  arise,  the  assured,  at  the  time  the 
policy  was  efiected,  being  ignorant  of  the  precise  place 
where  the  ship  was,  and  of  the  misconduct  of  the  cap* 
tain.  But  the  principle  stated  by  Lord  EUenboroughj 
in  his  judgment  on  that  case,  namely,  that  a  delay  in  the 
arrival  of  the  vessel  at  the  place  where  the  risk  is  to 
attach,  alters  the  risk  df  the  insurer,  appUes  to  tfie 
present  case.  And,  as  in  the  present  case,  the  jury  have 
expressly  found  that  the  delay  before  the  ship  arrived  at 
the  port  where  the  policy  was  first  to  attach,  was  unrea- 
sonable and  unjustifiable,  we  must  intend  that  the  risk 
was  in  fact  varied,  and,  consequently,  the  underwriter  is 
discharged  from  the  policy. 

We  therefore  give 

Judgment  for  Defendant 
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Nov.  %5.  Freeman  v.  Taylor. 

Pliintiir,  'T'HIl '  decTarati6n  stated,  that  by  a  certain  charter- 

owner  and  pg^y  'of  afff^ightment  made  between  the  plaintiff^ 

ihhH  igreed  bv  thei'ehi  described  as'  owner  oF  the  ship  or  vessel  called 
charterpaity  'jPA^'JSftiwni  Lombe,  of  the  burthen  of  347  tons*  regis^ 
the^^ftTand  ^'^^^  measiltement,  or  thereabouts,  whereof  the  PlaihtiflT 
having  deli-  ^as  coi^tnander,  then  lying  in  the  port  of  London^  of 
veredgoodt  ttl^  jo^e  part,  and  the  Defendant,  thereui  described  as 
ceed  withaOl  A^i^I^t^r  of  the  said  ship,  of  the  other  part,  it  was 
convenient  Withered'  tbftt  th^  said  owner,  for  the  consideration 
Sr,tteJ'thc  *€^'»**^^  beftt?rihed,  did  thereby  promise  and  agree 
freighter  en-  With  kdA  to'the  satd  freighter,  his  executors,  adminis- 
gagedtoput  thltdi^i  aha  assigns,  that  the  said  ship,  — being  tight, 
cargo  of  cotton  ^'^^^t'ji'  ^^  strotij^, "  and  every  way  properly  fit!ted,  vic- 
for  England,  krl^H^/ arid  txlahAbd,'aJ  was  usual  for  vessels  in  the  roer- 
'^^^^  fehknt  ^^Idi;  knd  ibr  the  voyag6  thereinafter  named,  — 
the  cabins  and  (W^iftifndhdelf'orihe  &kid  ^hipj  6r  some  other  proper 
betv^n  decks  pyj.^^ji  j^^.  Jjj^  ^^g^j^  ghould  and  would  receive  and  take 

toiefit.^^  <^^'  ^o^<l  ^h^ '  said  ship  in  the  West  India  Dock  in  the 

Plaintiflrar.  kfefft&i^  ^rt  df  ^Amdon^  suth  quantity  of  lawful  mer- 

S^,*and*  *****i*^  as  the  'said  freighter  might  think  proper  to 

might  have  shTp,'  not  ^6e^Uing  What'the  said  ship  would  reasonably 

proceeded  on     g^f^M^hd  cih-y  ih  the  lower  hold,  reserving  sufficient 

his  voyage  in  •• »  awi  111  j»        t        1  •  «      1 

two  days,  but    ^pa<^  <dr  fiiteeti  chaldrons  of  coals,  which  the  owner 

he  remained  ^as*  itUW^d  ib  dtdw  therein  ori  his  own  account;  the 
there  ten,  tak-   ^^r  '  '  \'.   •{     ,        '     .    '  ' 

ing  in  cattle  for  the  Mauritius  onliis  own  account :  he  went  roipd  by  the  Mauritius 
in  his  way  to  Bdiniiy^  jxit.  anfved  at  tlie' latter  place  six  weeks  later  than  he  would 
have  done  if  he  ^tti  tpMCMdaid  thkbi^  direct.*    Other  chips  hsd  arrived  in  the  mean 

time.  The  freightfx.  (loused,  to  Jpa4  it  IV<1  ia  ai^  action  on  the  c^arterparty,  the 
jury  were  directea' 10  consider  whether  the  deviation  was  such  as  to  have  deprived 
the  fine^hter  of  iht  befiefit  of  the  coDtrict ;  and  a  verdict  being  found  for  the 
Defendant,  a  new  trial  was  refused. 

cabins 
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cabins  and  between  decks  of  the  vessel  being  also  ^^^J* 
reserved  for  the  benefit  of  the  owner  and  commander; 
and  that  having  received  the  same  on  board,  and  being 
despatched  therewith  not  later  than  the  20th  day  of  May 
then  next  ensuing,  the  said  copimapdoTi  or  some  other 
proper  person  in  his  stead,  should  and  would,  wind  and 
weather  permitting,  ,,set.  s^U  ^.  proq^  jififh  thjq  md 
vessel  to  Madeira  and  .the  CcfP^,  ^.(Sif9rf#qpfr,?fhAe 
hayinjg  discharge!^. or ^^iapm|)arkpda|iy,^go.9^  W^PWr 

convepjeul^  pyeed,  procf,^!^  %%^ 
dier^,  or  sq  ne^r  th^e^o.  aa,;t|^e,;8ft}^  ^Mv^SSM-^^kr 
get,aDd  bejng  re^%  t<^.^jschpj?ge.,l^ehftfpr^^}jl.,gpQ(^^ 
the  si^id  commander,  pf  s^pe  ptJ^er  prpp^.  n^sQ^ril^iM^ 
steady  9l)ovld  and  wqulc}  ,giye  ii;ftipedi^^eifl9jticR^,;rf)^nW^ 
to  the  porrespo^civpi^  ,9^  .afisigW  cjf,jt^9./wi<J  fi;^t^,^ 
^^^  aforesaid,. ah^^shfti^  wHfi,;?  m%  Vf4  4?W 
delivery  of  >he  whplexif  thjeifa'vjl^flutjif^.gop^fi,  ^wpjr 
ingsMcl?.;goods,  if  an}v  a^,,?jt«)ftW>*X^.'t^enffitiijiiB^iff 
lbe,ag^nt^  of  the  ,sgifl^%igb^r  a|  Jffi,  |5^,,o;f,(f}^ 
Hope  for  Bombay  find  I^^Qfiy.^f  t>}pi[^aG^|-.,|jfPf',i^34 
for,  freight  free,  and  agree;fb\y  to  |^U4r>Q^,WJTOuV!ifHPh 
shouVl  have  been  signed  f9r  ^e,.$ftjnfi;  ,ftji(J.|^rt  hft^ffl^ 
completed  5uch  ^elivciny,  ^th^,w^^(QOB^pjaqjifr|,Qi;.ipips 
other  .proper  persop  as  iifcfe?;^.  aJiqwI^M^flr.wpwiW 
receive  and  take  on  board  A^e  ^df.if)fjp  j^fcb.-a  qi^piRMIS 
of  cotton  and  other  lawful  gpodf^ib^tb  ,91:  i^^^i  t^^ 
ther  i^ith  a  sufficient  quaqtitj,  of  gopds;^.  &ll,^p  sfbt^ 
broken  stowage,  and  no  ^nore,^ftf,  vfppl^.flftft  e^cee4n^ 
the  whole,  including  ♦n^  ^opl^  .f^ipp^d  ftt  0J.Q  Cftf^^.Sf 
Good  Hope  for  Bombay  and  London^  if  any  should  have 
been  so  laden,  what  the  said  vessel  could  reasonably  j 
stow  and  carry  in  the  lower  hold,  the  apace  oosupied  by  ^ 
the  fifteen  chaldrons  of  coals  on  the  outward  voj'age 
being  again  reserved  on  the  homeward  boqod  vofsf^ 

estimating' 
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18S1*        estimating  the  said  space  as  equal  to  thirty*six  pipes  of 
«    '  wine  or  eighteen  tons  of  measurement  goods,  together 

V.  with  the  cabins  and  between  decks,  for  the  benefit  of  the 

said  owner ;  and  that  having  received  the  said  goods  on 
board,  and  completed  the  loading  of  the  between  decks, 
the  said  commander,  or  some  other  proper  person  as 
aforesaid,  should  and  would,  wind  and  weather  per- 
mitting, set  sail  and  proceed  with  the  said  vessel  to  the 
Cape  of  Good  Hope^  and  thence  to  London,  or  direct  to 
London,  as  the  case  might  be;  and  having  arrived  at 
London,  the  said  commander,  or  some  other  proper  per- 
son as  aforesaid,  should  and  would  make  a  right  and 
true  delivery  of  the  said  homeward  cargo  in  the  Wed 
India  or  London  Docks,  as  directed  by  the  said  freighter, 
agreeably  to  bills  of  lading  which  should  have  been 
signed  for  the  same,  and  there  end  the  said  intended 
voyage ;  the  acts  of  God,  the  king's  enemies,  restraints 
of  princes  and  rulers,  fire,  and  all  and  every  other  the 
dangiei^andaecidedts  of  tbeseiis,  riiwrs,  and  navigation, 
of  what  nature  and  kiiid  soever,  excepted :  And  the  said 
owner  did  thereby  further  agree  with  and  to  the  said 
freighter,  his  executors,  administrators,  and  assigns,  that 
the  said  ship  should  lie  in  the  port  of  London  aforesaid 
for  receiving  the  said  outward  goods  until  the  20th  day 
of  May  then   next  ensuing,   if  required  by  the  said 
freighter,  and  at  Bombay^  for  delivering  the  said  oat- 
ward  goods,  and  receiving  on  board  the  said  homeward 
cargo,  and  at  the  Cape  of  Good  Hope,  in  case  the  said 
ship  should  call  there  on  her  homeward  voyage,  for  the 
purpose  of  the  said  freighter,  as  thereinafter  provided, 
for  the  space  of  fifty  running  days  in  the  whole^  if  not 
sooner  despatched,  such  lay  days  to  commence  and  be 
accounted  from  the  days  on  which  the  said  ship  should 
respectively  be  ready  to  discharge  the  said  goods  at 
Bottibay  and  the  Cape  of  Good  Hope  aforesaid,  and 

notice 
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notice  thereof  should  be  given  as  aforesaid ;  and  the  said 
owner  also  agreed  to  provide  sufficient  ballast  for  the 
said  vessel  at  Bombay^  in  case  the  correspondents  of  the 
said  freighter  should  not  provide  any  or  sufficient  heavy 
or  dead  weight  goods  for  that  purpose ;  and  also  that  the 
said  ship  should  be  addressed  to  the  correspondents  of 
the  said  freighter  at  Bombay  aforesaid,  who  were  to  be 
allowed  the  usual  commission  upon  all  freight  or  pas- 
sengers procured  by  them  for  the  benefit  of  the  said 
owner  in  the  between  decks  and  cabins :  in  consideration 
whereof  and  of  every  thing  thereinbefore  mentioned, 
the  said  freighter  did  therefore  for  himself,  his  exe- 
cutors, administrators,  and  assigns,  promise  and  agree 
wiih  and  to  the  said  owner,  his  executors,  adminis- 
trators, and  assigns,  that  he  the  said  freighter,  his  exe- 
cutors, administrators,  correspondents,  or  assigns,  some 
or  one  of  them,  should  and  would,  at  his  and  their  own 
costs,  expense,  and  risk,  send  alongside  the  said  ship 
in  the  aforesaid  port  of  London  such  quantity  of  lawful 
goods  as  he  might  think  fit  to  load,  not  exceeding  as 
aforesaid,  in  sufficient  time  to  enable  the  said  ship  to 
dear  outwards  at  that  port  on  or  before  the  20th  day  of 
May  then  next  ensuing,  and  receive  the  same  from 
alongside  the  said  ship  at  Bombay  as  aforesaid,  and  at 
their  or  his  like  costs,  expenses,  and  risks,  send  along^ 
side  the  said  ship  at  Bombay  as  aforesaid  such  quantity 
of  cotton  and  other  lawful  goods,  both  or  either,  as 
should  be  sufficient  to  load  the  lower  hold  of  the  said 
vessel,  together  with  a  sufficient  quantity  of  goods  to  fill 
up  the  broken  stowage,  and  no  more,  —  the  space  occu- 
pied therein  by  the  fifteen  chaldrons  of  coals  on  the  out- 
ward voyage,  estimating  the  said  space  as  equal  to 
thirty-six  pipes  of  wine,  or  eighteen  tons  of  measurement 
goods,  being  again  reserved  on  die  homeward  voyage 
for  the  benefit  of  the  said  owner  as  aforesaid,  —  and  de- 
spatch 
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spatCh  her  therewith  to  'London^  or  to  the  Cape  of  Good 
Hope  and  London^  within  the  days  thereinbefore  limited 
for' those  puqyoses,  or  days  of  demurrage  thereinafter 
granted ;  and  in  like  mknner  receive  the  said^hon^ewak-d 
cargo  in  the  port  of  iLoridon  With  all  possible  dedpa'tch ; 
and  should  and  would  well  and  truly  pay  or  cause  to  be 
paid  unto  the  said  owner,  his  exeiiiutors,  administrators, 
and  assignsj  iii  fiill  for  the  iTreight  df  the  lower  hola  of 
the'said  ship  for  the  said  voyage  out  and  nome,  and 
iii^ltidih'^  the  freight  of 'all  goods  discharged  land  re- 
laden  iiX  the  Cape  (^  Xiood  Hope  as  therem  stipulated, 
at  and  after  the  rate  of  ^L  sterling  money  of  &reat 
Britain 'pet  ion  for  each 'aiid'every^  ton  stbweii  in  the 
low^^r  hold  when  the  ship  was  d'espatcbed'froih  BomBdy^ 
oi^  by  the  said  charterparty  engaged  to 'be  provided  tor 
stoMng' therein,  —  always  excepting  the  freight '  o^  the 
sp^'Ce  Ireserved  for  stowage  of  thirty-six  pipes  of  urine  or 
ei^teeh  tons  of  iheasurement  goods  (or  owner's  account, 
—  sucH  freight  to  be  paid  as  fdlows :   SOdA  par£  thereof, 
deducting 'two  ihbnths*  interest  at  tlie  rate  of  BU  per  cent 
peir  dnhuih  in  cash  in  Londoft^  to  be  paid  on  the  day  bn 
wliich  the  said  vessel  should  clear  outwards  at  the  afore- 
said port  of  London;  S56i.  further  part  thereof  by  the 
acceptaifte  of  the  said  freighter  at  iwo  months*  date  from 
the  iaine  day ;  and  the  remainder  on  a  right  and  true 
discftfai^ge  of  the  said  goods,  by  a  good  and  approved  bill 
p^&^able  in  London  at  two  months'  date  trotn  the  day  oa 
wmch  the  said  ship  should  report  inwards  at  the  custom- 
hoiise,  London,  after  deducting  siicK  inpnies  as  might 
hiave  been  advanced  to  the  commander  of  the  said  vessel 
by'uie  correspondents  of  the  said  freighter  at  Bombay 
albresi^i<l,' together  wiih  the  premium  "of  insurance  to  be 
eifl^tedl5^  the  said  friei^hter^d^  ^eigh^  to  the  amount 
of  such  last-mentioned  advance : 

Arid  the  FlaintiBT,  in  fact,  said,  tliat  tV  said  ship 

being 
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bdng  tight,  staunch,  and  stroi^,  and  ever^  w^y^  pro- 
perly victualled  and.manned,.  as  was  usual  fo^  vessels  in 
the  merchants'  service^  luid  for  the  voyage  in  the ,  said 
charteiparty  Dametfi  ihe  FlaJntiff,  as  commander  of  the 
said  0bip,  did  afterwards,  to  wit,  oq,  &c.  at,  &c.  take  on 
bofrdthe  said  ship  in  the  Wtst  India  Docks,  in  the  said 
port  of  LondqOf  such  quantity  of  lawful  merchandize  as^ 
the  ,De{endant  thought  proper  to  ship   in,  the  lower 
liold.;  and  having  received  the. 
shij^   w^  J  afterwards,  ^fb  wit, 
thger^tlu  and  thf  said  PGunfa 
and  nrof^eeded  with  tlie  ^aid  it 
tow  ,^>o)f  4  tfte^f  B^  aloresaid 

^<3(W<4^PjKi,-&c.^  (Bpd  afterwards,  ,10  wit,  po^  ,&c.,  aU.&^c. 
ari^vc^  a^  i^iif^'ra  and  \^e  Cape  <^  Good,  HppefOt)^  then 
and  there  discharged  and  disembarked  all  the  gf^ds  ^d 
pfissmgjei^  deseed  (or  thos^  ports^  tp  wit,,a^  fii£.;  ^d 
didd^i^^ards^^to  wjt,|On,^c.  at,^&c.  proceed  .wjth.f^l 
cqi(Vifp^j^i^t  sgee^,(j>  Bomi^  f-  anjd  did  ^ 
oq.  f^.  at,  gj^.  amye^it^Bffnt&av,  aforesaid:  and  tb^s^d, 
ship  Wfu  then  ai^d  thene  ^dr^ssed  to  dip  correspondents 
of  Uip  salfl  freighter  at  A^r^&w  aforesai^  and  t^e  said . 
Pmnti^was  then  and  th^^  f^ady  to  discharge  the  s^id 
goodf  fropi  the  said  ship,  and  did  thefi  and  ^hftre  giv^  im- 
mediate notice  thereof  to  the  correspondents  apd  assigns, 
of  the  sail!  Def^da^t  at  Botnbta^  aforesaid,  tQ.wit,  at,  .^c,,. 
ind  did  then  antj  there  make  a  right  and  tuie  delirj^, 
of  the  whole  of  the  said  outward  bpund,  oopds,  ,fxcept  ' 
such  goods  as^  were  shipped  Ij^^e  ^ntstif  the  said,, 
Deiend^t  at  t|ie  Cape  of  Good  Hofe  far  Bombm^  aoA , 
Lcndotu  freight  free,  find  aareeahly  tp  bills  of.lQ^g, 
which  had^been  ^i^edfor  th^  stffn^^aqcori^ing  to  jt|i«, 

hanng  completed  sudi  delivery,  the  sajd  Pl^^ti^  wu, 

then  and  the^e  r^tdy  to   receive  and   tak«  oq   bWd 

VoL-VIIL         '        '      K    '  in 


ISO  CASES  IN  MICHAELMAS  TERM 

18S1.        in  the  lower  hold  of  the  said  ship  at  Bombay  aforesud 
from  the  said  freighter,  his  correspondeDts  or  assigns, 
all  such  quantity  of  cotton  or  other  lawful  goods,  both 
or  either,  together  with  a  sufficient  quantity  of  goods  to 
fill  up  the  broken  stowage  as  the  said  freighter,  his  cor- 
respondents or  assigns,  at  Bombcy  aforesaid,  should 
think  fit  to  ship  and  load  on  board  of  the  said  ship;  of 
all  which  said  several  premises  the  said  Defendant  after- 
wards, to  wit,  on,  &c.  at,  &c.  had  notice ;  yet  the  said  De- 
fendant, not  regarding  his  said  promise  and  nndertaking*, 
but  contriving  and  fraudulently  intending  to  deceive  and 
defraud  the  said  Plaintiff  in  that  behalf,  did  not,  nor 
would  within  the  said  lay  days  or  days  of  demurrage  in 
the  said  charterparty.  mentioned,  or  either  of  them,  nor 
did  nor  would  any  other  person  or  persons  in  his  behalf, 
at  his  or  their  costs,  expense,  and  risk,  send  alongside 
the  said  ship  at  Bombay  aforesaid  such  a  quantity  of 
cotton  or  other  lawful  goods,  together  with  a  sufficient 
quantity  of  goods  to  fill  up  the  broken  stowage,  as  would 
have  been  sufficient  to  have  loaded  the  lower  hold  of 
the  said  ship,  excepting  the  space  so  reserved  for  the 
benefit  of  the  owner  and  commander  as  aforesaid,  or 
any  quantity  of  cotton  or  other  goods,  or  any  goods  for 
broken  stowage  whatsoever,  but  wholly  neglected  and 
refused  so  to  do,  and  otherwise  wholly  failed  and  made 
default,  to  wit,  at,  &c. ;  by  means  of  which  said  several 
premises,  the  Plaintiff  not  only  lost  and  was  deprived  of 
all  the  profit  and  advantage  which  he  might  and  other- 
wise would  have  made  by  the  freight  and  primage  of  the 
said  homeward  bound  cargo,  amounting  to  a  large  sum 
of  money,  to  wit,  the  sum  of  3000/.,  but  was  also  put  to 
great  chains  and  expenses  in  and  about  endeavouring 
to  procure  and  procuring  another  freight  for  his  said 
ship  for  her  homeward  voyage,  amounting  to  a  furtiier 
large  sum  of  money,  to  wit,  the  sum  of  500/.  \  and  also, 

by 
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by  reason  of  the  premises,  the  said  ship  or  vessel  of  the  18SL 
FhtntilF  was  kept  and  detained  at  Bombay  aforesaid 
divers,  to  wit,  fifty  days  longer  than  she  otherwise  would 
have  been  detained  at  Bombay  aforesaid,  whereby  the 
Plaintifi*  was  not  only  hindered  and  prevented  from 
taking  divers,  to  wit,  fifty  passengers  in  the  said  cabins 
and  between  decks  in  the  said  homeward  voyage,  which  he 
might  and  otherwise  would  have  taken,  and  thereby  lost 
and  was  deprived  of  divers  great  gains  and  profits,  which 
he  might  and  otherwise  would  have  made  thereby, 
amounting  to  a  further  large  sum  of  money,  to  wit,  the 
fiirther  sum  of  1000/.,  but  was  also  forced  and  obliged 
to  pay,  lay  out,  and  expend  a  large  sum  of  money,  to 
wit,  the  sum  of  200/.,  in  and  about  maintaining,  provi- 
sioning, and  paying  the  crew  of  the  said  ship  during  the 
said  fifty  days,  to  wit,  at,  &c. 

The  Defendant  pleaded  the  general  issue. 

At  the  trial  before  Tindal  C.  J.,  London  sittings  after 
Trinity  term  1830,  it  appeared  that  the  ship  sailed  from 
London  on  the  20th  of  May  1828,  with  a  cargo  shipped 
by  the  Defendant  for  Bombay^  and  arrived  at  the  Cape 
of  Good  Hope  on  the  28th  of  September  following.  She 
might  have  proceeded  on  her  voyage  on  the  dOth,  but 
the  captain  detained  her  till  the  8th  of  October^  being 
occupied  in  stowing  the  between  decks,  on  his  own  ac- 
count, with  a  cargo  of  mules  and  cattle  for  the  Mauri^ 
this.  On  the  4th  of  October^  the  Defendant's  agents  at 
the  Cape  protested  against  the  delay,  and  agamst  the 
ship's  going  to  the  Mauritius,  on  the  ground  that  it  was 
out  of  her  course.  The  captain,  however,  insisted  that 
it  was  not  out  of  the  course,  nor  any  violation  of  the 
terms  of  the  charterparty.  He  proceeded  accordingly ; 
arrived  at  the  Mauritius  on  the  10th  of  November ;  and 
remained  there  till  the  19th,  discharging  his  mules  and 
cattle.     On  the  19th  he  sailed  for  Bombay,  where  he 

K  2  arrived 
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]p3I.        nrcivedon  th^ilth  of ^anuarif^lff^^ ;  f^\x.  o^^vfoi  weeks 

'^"t!^      l/ope '  to  Bcmi<^.    |]  ean  Utpe  s^yen|6himi|^ 

arrived  at  £oni^  u  Eti^and  .qubjeQueollf  ^o 

to  procure  a  car^  of^  cotton  to  fi^.igli^,  thft  .t>biR,bia}:^ 
'r^e'captain  remained  at  ^mi^ 

duriifg  yhiclp  tipip,  he  tpo^  on  L>oai:d,  o^  j^js  ^wi^  ac-, 
coi^nU  whatever  goods  he  cui^ld  jirocui^  a^dlben  uroj- 
ce^deu  to  Cevlon  foe  furtlfev  cargo,  wilji^,,w^|c|i_  he 
returned  to  London.         ^  v     i     i  .i-   ■  nn.'iio  ■  ■>«  ' 

Tne  Pl^it)tjff'l>y  this. action  suyg^l^^tp^r^pv«r|^h,^dif^ 
ferpnce  in,  vafue  between  the  Tf-eigti^^^e^rtwd  ^^diiBC 
wiiicli  would  have  (i^(;ru^  frf^^th^  Djifm^ffa'AJMTao 
of  cotton.  Tlie  (reight  for  dm  voA|^f[p,ouL,kad  been 
))aM,  (lardV  iq  advance,  ,,     .       ,.  ■    .  ,     ,  , 

Tlie  Chielr  Justice  ^>ld  thejuiy,  l^t  ipwmBchas.the 
treigHler  might  bfJna  hiy^auioii  ,a^inst  the  opner,  and 
recover  damages  |Jpr  any  ordiiwy  deviation,  he  could 
not,  .for  Buch  a  dey^uon^  ipu^  an  end  to  tb^  contract: 
but  if  the  deviation  was  so  long  and  ui^reasoiuble  thnt^ 
in  the  ordinarv  course  ^f*  npercantil^  conceiTis,  Jt  |0>A|it 
be  said  to  have  put  an  end  to  the  whole  object  tlie 
freighter  bad, in  view  in  chaptering  ihe  ship,  in  that  cqse 
ttie  contract  migb(  b^ , considered  at  ah  end;«nd^e 
left  i^  to  die  Jury  tp  depifle,. whether, tbe  ^elay  h^ce  was 
of^  sucn  a  nature  as  tct  have  put  an  end  fo  the  ordinary 
objects  the  freighter  TOght  b^ve  had  In  view  wpea  he 
entered  into  the  contract. .        ^  III 

The  jury  found  for  t^e  Defendant    ,    . ,   ,     , 

Taddj/  Seijt.  o^t^jned  ,a^^  rule  ni^  to,  set  ^de  the 
verdict,  on  the  ground  that  the  Defendant's  remedy  for 
the  alle^  d^iffti^n,  if  he  bad  been  Vliur<;(]  b;  it,'  was 
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by  cros^  action ;  'ftod  that' he  was  not  at  li()erty,  in  tie 
exercise  oTlbis  o<^n  'ftscretionV  to  piit  an' end  to  ttie 

m'im'^W  %m^iirSin^^ll|le'i^^  with^all  reiasor^aMespeetl 
"ifis  nUi^ii^ndition  pt^edeniL  but  an  lyidependeht  cove- 
n4%^  %f  ^^^Weacn'oi  whicn  ttie  Defendant  might  be 

slitemibn^for  iHit  I^i^teiiidaTit^s  contract, 'as  was  rnani- 


whole  consideration,  it  was  not  a  concmion  precedent^ 


a 


9  for  the  carru 


fo 


lage 
of  timber  from  Biga  to  Partsmaut^^"^^'^'" ^^^^^  '^^^^ 


timse 


ft/ij  at  a  strpaTated  fate 
sell,  alter  receiving  .his; 


ill  u\\i:ui>  iiiu'iii.'VJi^ui  J'li 


cargo  on  Doard,  to  mil  witn  the  first  TavtflirabTe  wind 
direcT  to  the  port  oi  ^Portsmotdn,  Ihe  Snip,  nowever, 
unnecessarily  entered  the  harbour  oT  Cqpennftger^  vrfiere 


she  was  aetained  several  weeks,  by  means  whereof  ih 

j'lcLfS  ^i  f^fi'ii^onoo  al'in.n/' Jill  1'.ivj<"«;' >  /ji.rJiio  ofli 


deffind 


ant  was 


3U< 


as  put 


(iera(){( 


to  consiaeraoie  expense  in  navin 
firesh  insurances  done  upon  her  carcroi     In  an  action  of 


J  t^ 


un  s  covenant  lo  sail  uireci  lo  fonsmotan  was  npc 
a  con((it^oir  preceaent ;  and  that  the  deviation  coiild  not 


It  was    held   that   a   covenant  in   a   charterparty  oi 

^   .  i_  *   ^L  *.   -.ii^''^*  ^'^^  ''4J  ^*rlii  ''L^^'k^O^*^  »»i  i 

anraghtment  that  the  owner  should  at  his  ^pense 

forthwith  make  the  ship  tight  and  strong,  &c.  for  a 

voyage  for  twelve  months,  &c.,  and  keep  her  so,  was 

K  3  not 


13S 


.1  .^Tv/l 
Taylob. 
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1831.        not  a  condition  precedent  to  the  recovery  of  tlie  freight^ 
p~^"^^       after  the  freighter  had  taken  the  ship  into  his  service 
V.  and  used  her  for  a  certain  period :  but  if  the  freighter 

lAYLOR,  should  be  afterwards  delayed  or  injured  by  the  necessity 
of  repairing  her,  he  would  have  his  remedy  in  damages* 
And  in  Davidson  v.  Ovoyrme  {a\  where  the  master  of  a 
vessel  covenanted  with  the  freighter  {inter  alia)  that 
the  vessel  should  proceed  with  Utiejirst  convoy  from 
England  for  Spain  and  Portugal^  or  either,  as  be  should 
be  directed  by  the  freighter  or  his  agents,  and  there 
make  a  right  and  true  delivery  of  the  cargo,  agreeably 
to  the  bills  of  lading  signed  for  the  same,  and  then 
take  in  a  home  cargo,  and  return  and  make  a  right  and 
true  delivery  thereof  at  London^  &&,  in  consideration 
whereof,  and  of  every  thing  above  mentioned,  the 
freighter  covenanted  {inter  alia)  to  load  the  vessel  out 
and  home,  and  pay  certain  freight  per  ton  per  months 
part  before,  and  the  remainder  on  the  right  and  true 
delivery  of  the  homeward  cargo  at  London:  it  was  held, 
that  the  master  having  proceeded  with  the  outward  cargo 
to  Lisbon,  and  brought  home  a  return  cargo,  and  de- 
livered the  same  to  the  freighter  at  London,  was  entitled 
to  his  freight  for  the  voyage,  though  he  had  not  sailed 
with  the  Jirst  convoy ;  the  sailing  with  the  first  convoy 
not  being  a  condition  precedent  to  his  recovering 
freight  for  the  vojrage  actually  performed,  but  a  dis- 
tinct covenant  for  the  breach  of  which  he  was  liable  in 
damages. 

Wilde  and  Bompas  Seijts.  shewed  cause.  The  verdict 
of  the  jury,  coupled  with  the  previous  direction,  amounts 
to  a  finding  that  the  object  of  the  charterer's  contract  was 
entirely  defeated  by  the  unjustifiable  delay  of  the  Plaintiff: 

(a)  i%EaUfZ%i, 

it 
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it  follows,  tlierefore,  that  the  engagement  to  proceied  fipom  1 831* 
the  Cape  with  all  reasonable  speed  was  a  condition  pre^ 
cedent,  going  to  the  entire  consideration  for  the  contract; 
and  as  such,  while  the  contract  remained  executory,  the 
breach  of  it  was  an  answer  to  the  Plaintiff's  demand. 
Boone  v.  Eyre  (a),  Duke  of  St.  Jlban's  v.  Shore,  (b)  The 
Plamtiff  having  by  his  wilful  act  defeated  the  object  of 
the  Defendant,  has  no  longer  any  daiflU  against  bim. 
Thus,  in  Soames  ▼•  Lonergan  (c),  where  the  charterers  of 
a  ship  for  a  voyage  from  Cadiz  to  St.  Bias,  and  thence 
to  GfuofaqiiUj  to  take  in  a  homeward  cargo^  caused 
another  ship  to  be  chartered  on  their  account  to  go 
out  in  ballast  and  tnring  home  a  cargo  from  Gumfaquily 
with  a  proviso  that  in  the  event  of  the  non-arrival  of 
the  first-mentioned  ship  at  Guayaquil,  then  the  second 
charter  should  be  void :  it  was  held,  that  **  non-ar- 
rivaP'  meant  non-arrival  within  such  time  as  might 
answer  the  purposes  of  the  charter  of  the  second 
ship;  and  that  the  first  ship  not  having  arrived  in  time 
to  answer  those  purposes,  and  the  delay  not  having 
been  attributable  to  the  charterers,  the  charter  of  the 
second  ship  was  void,  and  the  charterers  were  not  bound 
to  provide  a  homeward  cargo  for  her.  In  TouUr^  v. 
Hubbard  {d)j  where  a  Britisk  merchant  chartered  a 
Swedish  ship  on  a  voyage  to  St.  MichaePs  for  a  cargo 
of  fruit,  and  the  eharterparty  contained  the  usual  ex* 
ception  against  the  restraint  of  princes,  the  ship  having 
been  prevented  from  reaching  5/.  MichaePs  within  the 
fruit  season  by  an  embargo  laid  on  Swedish  vessels  by 
the  British  government,  it  was  held  the  Swedish  owner 
could  not,  by  proceeding  on  the  voyage  after  the  em- 
bargo was  taken  off,  entitle  himself  to  recover  die  fi^eight 
against  the  British  merchant. 

{a)  %  HT. Blacks,  12\%.  (c)  %B.  &C.s^4» 

(h)  1  H.  BiacAj.  zyo.  (d)  3  B.  ^  P.  291. 

So 


ra& 
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lUU 


)r,A)>.im<^lkt^>t<t^.vl)Nli^iO^-'^^  k  A\p  was 

cargo  from  thence,  and  the  freighter  ondertook  to  pro- 
iUeitoifrdl  «l^gbnfl>i"^het<-4n'<i&^'fe^tfi(Ji/u/y^<idiiU>y, 
^«iiied|  slit  h»ri*Wli>oMff)iUMl  ku  i«ttf^<liykH(^«2SBt  # 
J^»vft.4msi:Ueki^ithii^'>Mi>rti&^<diil>IW  Mir'^aV  tift 
aAarl4iwi£Jdil)ol^>v9to»,vih«  tftl«i^t^%iiii'^tlray'%- 
cbai8ed^ivSm(ii8cdbtti«elfc>bltHhttk'i*«ii^'<'  '"  ''^'-"■'' 

sti|^[0lalim:3»Ba{iio>ltobdidon4i«i^eb^>yil!^  it'^tfifl'^it' 
apt>tet.as^iUpaeMMJM«i,odyit  ^Afe  <{MM^5«abi%!eeA 
df^rfactlLdf  t)te<faeA^  «f  ^^iolllitttek'  '^^Thlis,'  ih  '^M^- 
n<i8itiiin3ftakvtAdi9^aKlb<i>-4wl)Aj^tM»':^^d;^t  of* 
lbilii1iiiiiiii.H  hidilbMn<difdita&"'itt  HikilddHf.  G^ddis 
thef^e&ediBitiinatU  «M(bfrt^i^,<awi'aii^HyAv«ir<itI 
ttM^«i^ldvHfaistii^<VRb'<4ie«46MhiMbs  ti^a>^iMidH8xi' 

vAFf^dKatjolkBiiibdaillhohglk  i^^'^^ttj^ffitf  nftl^^ifir.'ati- 
off^iKig  '|ti(«(|reMoeat;ilwiihi«iM*idt>M>to0^y(  '.l'\¥hefiifer 
a|iitwtt{a2*tipot|aiob'itNill  «t)ehMl6«e6  V'<ibtifdftioti'V^ 
cedai^iknib<{ine^ld»>diduihtittt'^0t!ttiaeMti^;*'a^|>^ 

of^the  iicaBla9<<biktLooif&«<iieMft4da'*yi<M<8f'Ut^  il^g. 
afcitcfsrlMBtte^odUMMB ISfMMl^e^Hol^  CtJn^iM,^^ -JBiid!^ 
vbtdtk6ta6ii{l^  f^muiim^kiiV'^nitSfi^M  kb^'mis"ia&j 
b9iti»atdiMv>'SlmmiVii&aiibaUii^'^i'  >ORIoeil[sm  v. 

T,tHSbaM(iD)^  Shi>»^i  Goi^M"^-  1^h^»f^m':Wdhon.  (m) 

■Jn->Tiu:)fn>s  'jiii-'oviii  .'-1  ■•■•'•'{'''''• '''••  "•'"■■■ 


w"  r 


ill 


(#)  67.JL665. 


(m)  8  7aitfl^  576. 


• ' 


.  vA     ul     «;i 


/  4-* 


Cbm. 


ItaVDiiV 


JMf^Rft|jf»°lBl*e?*ji<9i$fe  iilry,iiK&i4>tbte^th»hrl»l»B 

object  of  th^,^^e9Vr%f^;flf(g|cd^fe»|fid»o  -.BunZaifanjiado 

wb%A:9gS^4ffip(}pB,  ,«|iAili|;^l()i0»  bbfimimUtedtdpodi 
i]9ftx>f,)b^^f^^ll9twi|j|j9mpdbgviiiftsSlU 

l«*"y.\i:^«M.fe  J,,SfeeJf  ^wrt*lh«^l6IIbosaboaIl^plidB 
for  the  ^jimrjfi^  l^SJ^^^Ji'  i(f  tittiPfloihrwiJ^  1?^;2bal»  ibdv 

that  tls^^pyUi^pi^IMp  ^jtfOtiHrfM^iog  dkMtto^ifffto^i 
was  npt  a  cpn(^i^vwtapr(^pe$(^  QofgH^^nfy^^hmk^  fifWww^ 

were  all  cases  of  sale  and  purchase,  involving  concurrent 
conditions,  w^hro^d^j^ot  be  pleade)(^,QA^<agfe4nit)the 
other,  and  in^>plibable  toHhe  present  ctdt^  ^  but  C^T^fppeU 
V.  Jones  {c\  is'  i^  po|pt  jor  the  Plaintiff^  ../jflbfl:^^*^'  in 

(a)  Palm, 2^7.  (e)  i^-TiI^s^o^  ^\ 

{h)  Cited  at  Ui^  in  Jpnej  v* 
BarUejt  Dough  68q. 

consider- 
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1881.  eoBstderalion  of  2501.  paid  by  B.^  and  of  the  favther  sum 
of  2S0lf  to  b«  paid,  ke^  cofenanltd  diat  he  would,  with 
all  poaaible  expedition,  instruct  B.  in  a  certain  mode  of 
Ueflcbing'  linta  {for  which  he  had  obtained  a  patent) ;  and 
B.  covenanted  tkac  he  would,  on  or  before  the  2Sih  of 
liebruaiy  1794,  or  sooner,  if  A»  should  before  that  time 
have  instructed  him,  &c.  pay  the  further  sum  of  2502^;  it 
was  heldj  that  the  covenants  of  A.  and  B»  were  inde- 
pendent covenants ;  and  that  A.  might  sue  B*  for  the 
250/.,  without  averring  that  he  had  taught  B.  the  mode 
of  bleaching  linen,  &c. 

Cur,  adv.  vuU. 

TiKDAL  C.  J.  This  was  an  action  of  assumpsitf  upon 
a  charter  by  the  Plaintiff  to  the  Defendant  of  the  ship 
Edward  Lombcy  from  London  to  Madeira  and  the  Cafe 
of  Good  Hopcy  and  thence  to  Bombay  and  back ;  the 
Plaintiff  claiming  a  compensation  in  damages  against  the 
Defendant  for  not  loading  the  ship  with  a  cargo  of 
cotton  at  Bombay. 

At  the  trial  it  appeared  in  evidence,  that,  instead  of 
proceeding  by  the  direct  and  usual  course  from  the  Cape 
of  Good  Hope  to  Bombay^  the  captain  made  a  deviation 
to  the  island  of  Mauritius;  and  that  the  Defendant's 
agents  at  Bombay^  in  consequence  of  such  deviation,  re- 
fused to  find  a  cargo. 

The  point  left  to  the  jury  at  the  trial  was,  whether  the 
deviation  was  of  such  a  nature  and  description  as  to 
deprive  the  freighter  of  the  benefit  of  the  contract  into 
which  he  had  entered  ;  the  jury  being  told  that  if  such 
was  their  opinion,  the  Defendant  was  excused,  by  the 
act  of  the  Plaintiff's  captain,  from  furnishing  a  cargo. 

The  jury  having  determined  that  question  in  the 
afiirmativci  and  having  found  a  verdict  for  the  Defend- 
ant, a  motion  was  made  to  set  the  verdict  aside,  and  for 

a  new  trial,  on  the  ground  of  misdirection. 

But, 


a  TBS  Sbcond  Year  op  WILLIAM  IV. 

Bnty  after  hearing  the  argaments  against  and  in  sup- 
port of  the  rule,  we  are  of  opinion,  upon  the  same  prin- 
dple  as  that  which  was  laid  down  in  the  case  of  Mount 
T.  Larkins  (a),  and  which  we  therefore  think  it  is  un- 
necessaiy  to  repeat,  that  the  direction,  was  right ;  and 
we  therefore  think  the  rule  for  a  new  trial  must  be  dis- 
charged. 

Rule  discharged. 

{a)  AnUt  p*  xo8. 
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1881. 


MEMORANDUM. 

Pursuant  to  a  statute  passed  in  the  last  session  of 
Parliament,  His  Majesty  issued  his  letters  patent,  dated 
the  5di  December^  1881,  constitutbg  a  Court,  to  be 
called  **  A  Court  of  Bankruptcy;"  and  appointed 
The  Honorable  Thomas  Erskine  to  be  Chief  Justice; 
Albert  PeU^  John  Cross,  and  George  Rose,  Esquires,  to 
be  Puisne  Judges.  The  Chief  Justice  to  take  prece- 
dence in  rank  next  to  the  Puisne  Judges  of  the  other 
Courts,  and  after  him  the  other  Judges. 


Six  Commissioners  were  also  appointed;  viz.  C  JP. 
Williams,  J.  H.  Merivale,  J.  Eoansj  R.  G.  C  Fane, 
£.  Hdbrqifd,  and  J.  S.  M.  FontUanque,  Esquires. 

Mr.  Serjt  Ed.  Lames  was  appointed  Chief  Registrar. 
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ARGUED  AND  DETERMINED  183«- 


IK  THX 


Court  of  COMMON  PLEAS, 


AVB 


OTHER  COURTS, 


IN 


Hilary  Term, 


Id  the  Second  Year  of  the  Reign  of  William  IV, 


Meredith  v.  Drew.  Jan.  13. 

THE  Plaintiff  had  declared  in  debt  for  11.  By  tbe  Bath 

court  of  re- 
quests acty  A 

Merewether  Serjt.  moved  to  stay  proceedings  upon  PbintifT  who 

payment  of  the  debt  without  costs,  the  Defendant  carry-  *ues  in 

ing  00  his  business  in  the  city  of  Baih^  and  claiming  to  ^^  debtlbe 

be  within  the  jurisdiction  of  the  Bath  court  of  requests  might  have 

act,  45G.S.  C.67.,  by  which  commissioners  are  -autho-  'f^^vered  in 

^  the  Bfl/i&  court, 

nzed  to  decide  all  disputes  and  differences  between  party  shall  not,  by 

and  party,  for  any  sum  not  exceeding  10/.  in  all  actions  «a«>n  of  a 

nterdict  for 
himy  be  entitled  to  costs* 
Tliis  Court  refused  to  stay  proceedings  before  verdicty  upon  payment  of  debt  with- 
^  coits,  upon  the  ground  that  the  action  ought  to  have  been  brought  in  the  Bath 
cxxnt. 

Vol.  VIII.  L  or 
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1882. 


or  causes  of  debt;  and  it  is  made  lawful  for  any  persons, 
whether  they  reside  within  the  jurisdiction  of  the  said 
Court  or  not,  having  any  debts  not  exceeding  the  value 
of  .10/.9  due  by  or  from  any  persons  whatever,  inhabit" 
ingy  residing^  or  being  within  the  said  cihfy  or  the  liberty 
and  precincts  thereof  to  proceed  by  summons  in  the 
said  court;  and  if  any  action  for  any  debt  recoverable 
in  the  said  court  shall  be  commenced  in  any  other  court, 
the  Plaintiff  shall  not,  by  reason  of  a  verdict  for  him,  or 
otherwise,  be  entitled  to.any  costs. 

Although  the  case  had  not  proceeded  to  verdict,  this 
Court,  he  contended,  would  interfere  at  once  to  prevent 
unnecessary  expense.  In  Dunster  v.  Day  (a)  it  was  held, 
that  after  judgment  by  default,  and  the  damages  assessed 
upon  a  writ  of  enquiry,  the  Defendant  might  come  into 
court  and  move  to  stay  proceedings  on  payment  of  the 
damages  assessed,  without  costs.  That  case  was  under 
the  London  court  of  requests  act,  but  the  language  in 
both  acts  is  the  same,  and  an  application  before  verdict, 
comes  as  much  within  the  reason  of  the  act  as  an  appli- 
cation after. 


Park  J.  I  think  not :  the  party  is  not  in  the  stage 
of  proceeding  contemplated  by  the  act,  and  that  is  a 
sufficient  reason  for  us  not  to  interfere ;  besides,  he  who 
asks  for  justice  should  do  justice. 


Alderson  J.  (A)  The  Defendant  might  be  compelled 
to  go  on  at  the  expense  of  paying  his  own  costs  in  any 
event :  he  comes  here  to  ask  for  a  favour,  and  ought  at 
least  to  do  justice  himself. 

Rule  refused. 

(a)  8J?iix/»a39. 

(i)  The  other  Judges  were  absent,  on  the  special  commistioiis. 
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1832. 


PiRiE  V.  Iron.  J^"-  14. 

QN  the  12th  instant  a  rule  had  been  obtained  under  Practice. 

1  W.  4.  c.  22.  for  examining,  this  day,  before  the  Examination 
1  .        .  ^       1      T^i  .     .i*.  or  Witnesses 

prothonotary  certain  witnesses  for  the  FJaintin,  upon  an  }yy  protho- 
affidavit  that  they  were  immediately  about  to  sail  for  notary. 
India. 

The  Defendant's  agent  had  notice  of  the  rule  the  day 
it  was  obtained,  and  immediately  wrote  to  the  Defend- 
ant's attorney  at  Daoer^  but  no  answer  having  arrived 
this  day  by  return  of  post, 

MereTsether  Seijt.  moved  that  the  examination  of  the 
witnesses  might  be  deferred  till  the  Defendant's  attorney 
could  be  present  to  cross-examine  them,  without  which 
great  injustice  might  be  done  to  the  Defendant. 

The  Court  observed  that  such  delay  might  defeat  the 
object  of  the  act  of  parliament ;  and  it  was  then  as- 
serted that  the  witnesses  were  about  to  sail  on  the  mor- 
row ;  upon  which, 

Mereweiher  contended  that  the  preparations  for  a 
Toyage  to  India  requiring  much  time,  the  Plaintiff  must 
bave  been  long  apprized  of  the  witnesses'  probable  de- 
parture, and  must  have  deferred  his  application  to  the 
last  moment,  in  order  to  elude  a  cross-examination. 

Sedper  Curiam,  Let  the  examination  be  taken  pro- 
▼isionally ;  the  Plaintiff  to  satisfy  the  Court  by  affidavit 
that  the  application  has  not  been  delayed  with  any 
sinister  intention. 


L  2 
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Jan.  u.  GWILT  V.  CrAWLEY. 

Defendant's      '^PHIS  was  an  action  against  the  Defendant  for  running 

TS  ^  """"^^  **^  Plaintiff  in  a  gig. 

Nov.  i6thf  The  cause  was  set  down  for  trial  at  the  Middlesex  sit- 
that  hit  ciuic  jjngg  Qn  the  26th  of  November  last,  and  was  called  on, 
WIS  set  down  ' ,         .     ^  _ 
for  trial ;  five  ^"e  2d  of  December. 

days  after-  ^o  QQe  appeared  on  the  part  of  the  Defendant ;  but 

caUed  on  and    ^^  ^^^^  having  been  fully  proved,  a  verdict  was  taken 

tried  as  an         for  the  Plaintiff. 

undefended 

cause,  no  one  ^ 

appearing  for        Storks  Serjt.  now  moved,  on  payment  of  costs,  for  a 

the  Defendant,  new  trial,  on  an  affidavit  that  the  cause  was  the  last  of 
fendant's  at'-  ^'^^  appointed  for  trial  on  the  2d  of  December :  that 
tomey  having    the  Defendant's  attorney  did  not  expect  it  could  come 

on  the  day  of  xo  his  turn  on  that  day;  that  he  had  examined  a  number 
trial  dehvered       ^     .  ,  ,,  ,     .  /.    i      -rx 

no  briefs,  the    ^^  witnesses  who  could  prove  the  innocence  ot  the  De^ 

Court  refused  fendant;  and  that  the  application  was  not  made  for 
uponanv  delay.  It  appeared,  however,  that  the  Defendant's 
terms.  attorney  had  notice  on  the  26th  of  November  that  the 

cause  stood  for  trial,  and  that  his  clerk  attended  in 
court  to  watch  the  progress  of  the  causes  two  or  three 
days ;  but  it  did  not  appear  that  he  had  delivered  any 
brief  to  counsel,  or  had  examined  any  witnesses  before 
the  cause  bad  been  actually  tried. 

TiNDAL  C.  J.  The  rule  cannot  be  granted.  The 
Defendant's  attorney  knew  on  the  26th  of  November 
that  the  cause  was  set  down  for  trial;  and  though  it 
was  not  called  on  till  the  2d  of  December^  he  had  not 
up  to  that  time  delivered  a  brief  or  examined  the  De- 
fendant's witnesses.  It  would  be  a  gross  injustice  to 
plaintiffi  if  we  were  to  listen  to  the  application,  as  it 

would 
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would  enable  defendants  to  lie  by,  and  after  learning  the 
particulars  of  the  plaintiff's  case  to  harass  him  with  a 
new  trial  and  evidence  got  np  in  answer. 

Park  J.  concurred. 

Alderson  J.  If  the  Defendant's  attorney  had  been 
present  when  the  cause  was  called  on,  the  Court  before 
putting  off  the  trial  would  have  required  him  to  shew 
that  he  had  delivered  a  brief,  or  had  taken  some  steps 
to  prepare  for  trial :  he  does  not  depose  that,  even  now ; 
aod  as  a  new  trial  would  necessarily  occasion  delay  to 
the  Plaintiff  the  rule  must  be 

Refused. 


1882. 


Macarthy  v.  Smith. 


Jan.  14* 


r^ECLARATION  for  goods  sold  and  delivered, 
money  had  and  received,  &c. 

Bill  of  particulars  for  goods  sold  only,  appended  to 
the  record  pursuant  to  the  late  rule. 

At  the  trial  the  defence  was,  that  the  goods  had  been 
delivered  to  the  Defendant  as  an  agent  upon  sale  ana 
return.  It  appeared,  however,  that  he  had  sold  some 
of  them  to  the  amount  of  8/.  18s. 

After  the  Chief  Justice,  before  whom  the  cause  was 
tried,  had  done  summing  up,  the  counsel  for  the  De« 
feodant  objected  that  the  bill  of  particulars  contained  no 
demand  for  money  had  and  received,  to  which  it  was 
answered,  that  the  delivery  of  the  bill  of  particulars  had 
not  been  proved;  but  the  learned  Judge  thought  this  un« 
necessary  since  the  adoption  of  rule  for  appending  the 

L  3  particulars 


When  the 
bill  of  par- 
dculan  is 
appended  to 
the  record 
punuant  to 
the  rule  of 
Court,  it  is 
not  necessary 
to  prove  the 
delivery  of  it 
to  Defaidant. 
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particulars  to  the  record,  and  nonsuited  the  Plaiotifi^ 
with  leave  to  move  the  Court. 

Heath  Seijt.  accordingly  now  moved  to  set  aside  the 
nonsuit,  contending,  that  the  rule  for  annexing  the  bill 
of  particulars  did  not  dispense  with  the  necessity  for 
proving  the  delivery  of  them  to  the  Defendant;  and 
that,  at  all  events,  the  objection  on  the  part  of  the  De- 
fendant was  taken  too  late. 


Tin  DAL  C.J.  The  Court  cannot  interfere.  The 
object  of  the  late  rule  was  to  save  the  trouble  of  proving 
the  bill  of  particulars.  The  Plaintiff  here  was  out  of 
Court  upon  his  demand  for  goods  sold,  and  then  re- 
sorted to  a  claim  for  money  had  and  received.  The 
Defendant  might  fairly  say,  that  if  such  a  claim. had 
been  presented  on  the  bill  of  particulars,  he  would  not 
have  gone  to  trial. 

Rule  refused. 


Jan^  17. 


Doe  dem.  Scruton  v.  Snaxth. 


A  mortgage  T7  JECTMENT  on  a  mortgage  deed,  by  which,  in 

3000/.  con-  consideration  of  1 700/.  paid  by  the  lessor  of  the 

tained  a  powei?  Plaintiff  to  discharge  a  former  mortgage,  and  of  ISOO/. 

of  sa  e  an  actually  advanced   to   the  mortgagor,   the    mortgagor 

secure  the  on   the  6th  of  April  1 828  conveyed  the  premises   in 

principal  and  question  to  the  lessor  of  the  Plaintiff  in  fee ;  provided 

with  interest ;    ^^^^^i  that  if  the  mortgagor  should  pay  to  the  mort- 
there  was  also 

9l  covenant  to  pay  principal  and  interest,  and  all  expenses,  with  interest  on  the 
amount  of  them : 

Held,  not  a  security  for  an  uncertain  and  indefinite  amount  under  SS^^S*  ^'  1^4* 
itid  that  a  9/*  stamp  was  sufficient. 

gagee 
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gagee  3000/.  and  all  sums  which  the  mortgagee  should 
expend  or  disburse  for  or  in  respect  of  those  presents, 
with  interest  after  the  rate  of  4/.  lOs.  per  cent.,  on  the 
6th  of  October  then  next,  the  conveyance  should  be 
Toid;  but  if,  after  notice,  three  months  should  elapse 
without  such  payment,  the  mortgagee  should  be;  at 
liberty  to  enter  and  receive  rents,  and  should  be  in- 
vested with  a  power  to  make  leases,  and  to  sell,  and  pay 
the  expenses  and  3000/.  and  interest,  and  after  pay* 
ment  hold  in  trust  for  the  mortgagor.  There  was  a 
covenant  from  the  mortgagor  to  pay  9000/.  and  interest, 
and  all  costs  with  interest. 

The  deed  was  stamped  with  a  stamp  of  9/. 

Upon  which  it  was  objected  at  the  trial  before 
Parke  J.,  that  the  deed  was  made  as  a  security  for  the 
repayment  of  money  uncertain  and  unlimited  in  amount, 
and  that  therefore  the  stamp  ought  to  have  been  25/. 
under  56  6. 3.  c.  184.  sehetL  tit.  Mortgage. 

A  verdict  having  been  taken  for  the  Plaintiii^  with 
leave  for  the  Defendant  to  move  to  enter  a  nonsuit, 


1832. 
Dofi  dem. 

SCRUTQW 

Snaitb. 


Jimes  Seijt.  obtained  a  rule  nisi  to  that  effect. 


Wilde  Seijt.  shewed  cause. 

By  the  statute  9/.  is  the  amount  of  stamp  on  a  mort* 
gage  *'  where  the  same  shall  be  made  as  a  security  for 
the  payment  of  any  definite  and  certain  sum  of  money 
advanced  or  lent  at  the  time,  or  previously  due  or  owing, 
or  forborne  to  be  paid,  being  payable,  exceeding  4000/. 
and  not  exceeding  5000/. 

"  And  where  the  same  shall  be  made  as  a  security  for 
the  repayment  of  money,  to  be  thereafter  lent,  advanced, 
or  paid,  or  which  may  become  due  upon  an  account 
current,  together  with  any  sum  already  advanced  or  due, 
or  without,  as  the  case  may  be ;  other  than  and  except 

L  4  any 
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Dos  dem. 

SCRUTON 

Snaith. 


any  sum  or  sams  of  money  to  be  advanced  for  the  insur- 
ance of  any  property  comprised  in  such  mortgage,  or 
security  against  damage  by  fire,  or  to  be  advanced  for 
the  insurance  of  any  life  or  lives,  pursuant  to  any 
agreement  in  any  deed,  whereby  any  annuity  shall  be 
granted  or  secured  for  such  life  or  lives,  if  the  total 
amount  of  the  money  secured,  or  to  be  ultimately  re- 
coverable thereupon,  shall  be  uncertain  and  without  any 
limit,  25/." 

The  sum  secured  to  the  lessor  of  the  Plaintiff  is  the 
definite  and  certain  sum  of  3000/*  It  is  true  that  he  is 
empowered  to  defray  his  expenses;  but  if  the  deed  had 
omitted  to  give  him  that  power,  it  would  not  have  se- 
cured SOOO/.,  but  SOOO/.  minus  the  expenses.  And  it 
makes  no  difference  that  the  lessor  of  the  Plaintiff  is  to 
receive  interest  upon  the  amount  of  those  expenses ;  for 
in  Pruessing  v.  Ing  {a)  a  stamp  applicable  to  a  note  not 
exceeding  30/.  was  held  applicable  to  a  note  for  the 
payment  of  80/.  at  three  months  after  date,  with  interest 
from  the  date ;  and  Lord  Tenterden  C.  J.  said,  *^  The 
object  of  the  legislature  was  to  impose  a  pro  raid  stamp- 
duty  upon  the  sum  actually  due  at  the  time  of  taking  the 
security,  and  not  upon  what  might  become  due  in  future 
for  the  use  of  that  money."  So  in  Deardon  v.  Binns  {b) 
it  was  held,  that  a  bond  conditioned  for  the  payment  of 
money  and  interest,  and  also  for  the  performance  of 
collateral  acts,  required  only  the  ad  valorem  stamp,  ap- 
propriated to  the  principal  sum,  where  that  stamp  ex- 
ceeded the  1/.  155*,  which  the  collateral  matter  would 
require  if  it  stood  alone. 

In  Dickson  v.  Cass  (c),  indeed,  where  a  bond  was  given 
for  2000/. ;  the  condition  of  which,  -^after  reciting  that  A- 


(a)  4B.&  Ji.%04* 

(h)  I  Mann.  &  RyL  xjo. 


(r)  z  B.  &  AdoL  343< 


and 
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and  A  had  opened  an  account  with  D.,  £.,  JPi,  and  6., 
as  bankers,  and  that  the  bankers  had  agreed  to  dis- 
coont  bills  and  pay  in  advance  for  A.  and  B.  any  sam  of 
money  not  exceeding  1000/.  in  the  whole, -^  was,  that  ^•, 
B^  and  C  should  satisfy  and  pay  the  bankers  all  such 
sams  as  they  should  advance  on  account  of  the  accept- 
ing or  paying  any  bills,  &c«,  together  with  such  lawful 
charges  and  allowances  for  advancing  and  paying  such 
bills  as  are  usually  charged  by  bankers  in  such  cases, 
and  interest,  it  was  held,  that  that  being  a  bond  to 
secure  not  only  1000/.,  but  a  further  sum  for  the  bankers' 
charges  for  commission,  &c«,  the  stamp  of  5U  required 
by  the  5S  G.  S.  c.  184.  sched*  part  L  tit.  Bond,  given  to 
secure  a  sum  exceeding  500/t,  but  not  exceeding  1000/t, 
was  not  sufficient. 

But  there  the  bond  was  to  be  a  security,  not  only  for 
the  10002.  to  be  actually  advanced,  but  for  such  commis- 
sion as  bankers  usually  charge  on  such  advances.  The 
sum  payable  on  commission  was  something  to  be  gained 
beyond  the  sum  of  1000/. ;  and  upon  that  ground  JSay- 
leyj.  rested  his  judgment  that  the  stamp  was  insufficient* 
Here  tl)e  reimbursement  of  costs  would  be  no  gain  to 
the  mortgagee,  although  the  nonpayment  of  them  would 
be  a  loss.  If  there  had  been  no  stipulation  on  the  sub- 
ject the  mortgagee  would  be  entitled  to  hold  the  estate 
till  he  was  satisfied  all  his  expenses  as  well  as  the 
money  lent 


1832. 


Dob  deiD. 

SCRUTON 

Snaith. 


Jones*  Without  an  express  stipulation  he  could 
never  require  or  obtain  interest  upon  the  amount  of  his 
expenses;  that  interest,  therefore,  renders  the  sum 
secured  uncertain  and  indefinite,  and  the  higher  stamp 
is  necessary.  But  it  may  be  considered,  that  the  sum 
secured  is  rendered  uncertain  by  the  stipulation  that  the 
expenses  are  to  be  secured  as  well  as  the  SOOOL ;  for 
sums  advanced  for  insurance  against  fire  of  property 

contained 
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SCRUTON 

Snatth. 


contained  in  a  mortgage,  or  for  insurance  oF  lives  upon 
an  annuity-deed,  being  expressly  excepted,  when  added 
to  tbe  principal  sum,  it  may  be  inferred  the  legislature 
meant  to  include  every  other  charge  which  might  be 
added  to  a  mortgage. 


TiNDAL  C.  J.  On  the  proper  construction  of  the  act 
of  parliament,  I  think  a  stamp  of  9/.  was  sufficient  in  this 
case.  The  question  arises  on  a  clause  in  the  act  under 
the  term  mortgage  in  the  sdiednle.  On  looking  at  that 
clause,  it  is  obvious  that  the  main  intention  of  the  legis- 
'lature  was  to  impose  a  stamp  proportioned  to  the  sum 
advanced  or  lent;  and  the  only  question  is,  whether  it 
was  intended  to  a£fect  a  security  against  a  contingent 
loss  to  the  lender.  The  words  of  the  act  are — ^*  Where 
the  same  shall  be  made  as  a  security  for  payment  of  any 
definite  and  certain  sum  of  money,  advanced  or  lent  at 
the  time,  or  previously  due  or  owing,  or  forborne  to  be 
pud,  being  payable,  exceeding  4000/.  and  not  exceeding 
5000/.,  9/. ;  and  where  the  same  shall  be  made  as  a 
security  for  tbe  repayment  of  money  to  be  thereafter 
lent,  advanced,  or  paid,  or  which  may  become  due  upon 
an  account  current,  together  with  any  sum  already  ad- 
vanced or  due,  or  without,  as  the  case  may  be;  other 
than  and  except  any  sum  or  sums  of  money  -to  be  ad- 
vanced for  the  insurance  of  any  property  comprised  in 
such  mortgage,  or  security  against  damage  by  fire,  or  to 
be  advanced  for  the  insurance  of  any  life  or  lives,  pur- 
suant to  any  agreement  in  any  deed  whereby  any  an- 
nuity shall  be  granted  or  secured  for  such  life  or  lives, 
if  the  total  amount  of  the  money  secured,  or  to  be  ulti- 
mately recoverable  thereupon,  shall  be  uncertain  and 
without  any  limit,  25/." 

These  two  latter  clauses  must  be  taken  to  pursue  the 
intention  of  the  legislature  as  expressed  in  the  first, 
tiamely,  to  cover  money  actually  advanced  on  security. 

Looking 


1 
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Looking  at  the  deed  in  question^  the  object  of  the  parties 
appears  to  have  been  to  secure  two  sumS)  one  of  1700/.} 
the  other  of  1800/. ;  and  the  question  is,  whether  a  pro- 
viso and  subsequent  covenant  to  indemnify  the  lender 
against  expenses  which  he  may  possibly  incur  to  recover 
the  money  lent,  can  be  so  blended  with  that  money  as  to 
impose  the  necessity  of  a  stamp  of  higher  amount:  and 
we  are  of  opinion  that  such  a  stamp  is  not  necessary ;  for 
this  deed  contains  no  power  which  the  mortgagee  might 
not  enforce  under  an  ordinary  mortgage.  By  a  condition 
subsequent  the  mortgagee  is  authorised  to  recover  ex-> 
penses  which,  without  such  condition,  he  would  be 
allowed  in  the  Master^s  office.  We  cannot  put  upon 
this  condition  subsequent  the  construction  of  an  unli- 
mited advance  requiring  a  25/.  stamp,  unless  we  put  the 
same  construction  on  an  ordinary  mortgage  deed.  It  has 
been  contended  that  the  exemption  in  the  statute,  of  the 
expense  of  insurance,  implies  an  intention  on  the  part  of 
the  legislature  that  all  other  expenses  should  be  included 
in  the  amount  for  which  the  stamp  is  to  be  paid ;  but 
insurance  is  a  different  and  collateral  security,  and  the 
expense  incurred  in  effecting  it  could  not  be  claimed 
under  the  ordinary  form  of  mortgage.  The  case  of 
Dickson  v.  Cass  is  clearly  distinguishable  from  the  pre-» 
sent.  There,  a  bond  was  given  for  2000/*,  the  condition 
of  which,  —  after  reciting  that  A»  and  Bk  had  opened 
an  account  with  A,  J5.,  F.,  and  G.,  as  bankers,  and  that 
the  bankers  had  agreed  to  discount  bills  and  pay  in 
advance  for  Am  and  B,  any  sum  of  money  not  exceeding 
1000/*  in  the  whole,  —  was,  that  ^.,  A,  and  C  should 
satisfy  and  pay  the  bankers  all  such  sums  as  they  shoulil 
advance  on  account  of  the  accepting  or  paying  any  bills, 
&C.,  together  with  such  lawful  charges  and  allowances 
for  advancing  and  paying  such  bills  as  are  usually 
charged  by  bankers  in  such  cases,  and  interest ;  and  the 
Court  held,  that  that  being  a  bond  to  secure,  not  only 

1000/.I 
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IOOO/.9  but  a  further  sum  for  the  bankers'  charges  for 
commission,  &c.,  the  stamp  of  5L  required  by  the 
55  G.  S.  c.  184.  scked.  part  i.  tit.  Bondj  given  to  secure  a 
sum  exceeding  BOOL^  but  not  exceeding  1000/.,  was  not 
sufficient. 

The  charge  for  commission  was  necessary,  in  the  first 
instance,  to  render  the  instrument  available,  and  without 
it  the  borrower  could  not  obtain  the  sum  he  required. 
The  expenses  provided  for  in  the  present  deed  have  no 
relation  to  the  borrowing  of  the  money,  but  may  sub- 
sequendy  become  necessary  to  make  the  security  com- 
plete to  the  lender.  Those  charges  for  commission  on 
the  advances  the  bankers  would  not  have  been  entitled 
to  unless  by  express  stipulation ;  the  charges  here,  the 
mortgagee  might  have  recovered  whether  he  had  sti- 
pulated for  them  or  not  Therefore,  as  all  stamp 
acts,  being  a  burden  on  the  subject,  must  be  clearly 
expressed  wherever  they  impose  the  burden,  I  should 
say,  that  even  if  there  were  doubt,  we  should  take  the 
smaller  sum ;  but  that  in  this  case,  as  it  is  plain  that  no 
more  than  3000/.  was  advanced  to  the  mortgagee,  the 
stamp  which  has  been  affixed  to  the  deed  must  be 
deemed  sufficient. 


Park  J.  I  am  of  the  same  opinion.  We  must  look 
to  the  precise  words  of  these  revenue  acts,  because,  in 
some  degree,  they  operate  as  penalties.  Now,  in  this 
case,  the  sum  named  in  the  deed  was  not  a  security 
for  the  payment  of  any  <<  sum  of  money  thereafter  to  be 
lent,"  or  ^*  uncertain  in  amount"  The  true  way  to 
consider  the  question  is,  whether  these  expenses  would 
not  necessarily  follow  the  power  of  lease  and  sale.  In  a 
court  of  equity,  they  would  be  considered  incidental  to 
the  mortgage ;  and  after  the  mortgagee  shall  have  been 
reimbursed  all  expenses  he  may  incur,  the  principal  sum 
secured  to  him  here  is  no  more  than  3000/.     As  to  the 

argument 
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argament  drawn  from  the  exception  in  favour  of  in- 
surances against  fire,  the  answer  has  been  given  by  the 
Chief  Justice ;  and  in  Dixon  v.  Cass  the  borrower  could 
not  raise  the  money  he  proposed  to  obtain  without  adding 
the  previous  charge  of  the  banker's  commission. 


18S2. 


Doe  dem. 

SCRUTON 

Snaith. 


BosANQUET  J. .  I  am  of  opinion  that  the  stamp  upon 
this  deed  was  sufficient  The  question  turns  on  the 
construction  of  a  statute  imposing  a  duty,  and  we  must 
take  care  that  no  higher  duty  is  imposed  than  the  legis- 
lature intended.  It  appears  to  me  that  the  deed  in 
question  is  a  security  for  a  definite,  and  not  for  an. un- 
certain sum.  Pruessing  v.  Ing  is  a  decisive  authority  to 
shew  that  the  reservation  of  interest  is  not  to  be  con- 
sidered an  addition  to  the  sum  advanced.  The  question 
therefore  remains,  whether  a  stipulation  for  reimbursing 
the  mortgagee  his  expenses  is  to  be  considered  as 
making  an  addition  to  the  sum  advanced  or  secured,  or 
as  rendering  it  of  uncertain  amount.  Now,  in  Dixon  v. 
Cassy  which  has  been  referred  to  in  support  of  the  argu- 
ment for  a  higher  stamp,  the  expenses  secured  were 
expenses  attending  the  advance  of  the  money,  and  not 
expenses  attending  its  recovery.  Here  the  expenses 
are  the  expenses  of  recovery,  and  it  was  not  necessary 
that  they  should  have  been  mentioned  at  all.  Expenses 
which  are  incurred  only  for  the  purpose  of  recovering 
the  principal  money  lent  will  not  take  the  deed  out  of 
the  operation  of  that  clause  of  the  act  which  applies  to 
securities  for  a  sum  certain,  because,  when  they  are  all 
defrayed,  the  mortgagee  will  have  no  more  in  pocket 
than  the  sum  he  originally  advanced. 


Alderson  J.  I  think  the  stamp  was  sufficient  The 
case  is  governed  by  the  decision  in  Pruessing  v.  Ing^ 
where  the  reservation  of  interest  upon  the  face  of  a  pro- 
missory note  was  held  to  make  no  difference  in  the 

amount 
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18S2. 


Dob  dem. 

SCRUTON 

Smaith. 


amount  oF  the  stamp,  Abbott  C.  J.  saying,  **  the  object 
of  the  legislature  was  to  impose  a  pro  rata  stamp  duty 
upon  the  sum  actually  due  at  the  time  of  taking  the 
security,  and  not  upon  what  might  become  due  in  future 
for  the  use  of  the  money."  The  mortgagee  here  would 
have  been  in  no  worse  situation  if  the  deed  had  contained 
no  stipulation  for  the  expenses;  and  expressio  illorum  qua 
tacite  insunt  nihil  operatur. 

In  DLxon  v.  Cass  the  Defendant  would  not  have  been 
responsible  for  the  banker's  commission  and  other 
charges  without  an  express  stipulation  to  secure  them. 
That  case,  therefore,  does  not  apply  to  the  present,  and 
the  rule  for  a  nonsuit  must  be 

Discharged. 


Jan.  17. 


AcRAMAN  V.  Harrison. 


It  it  too  late 
to  move  to 
bring  up  in 
inaolYent  under 
the  compul* 
•ory  daute  of 
the  Lords' 
Act  on  the 
■eventh  day 
of  term. 


llfEREWETHER  Seijt.  moved  on  the  part  of  the 
Plaintiff,  a  creditor,  to  bring  up  the  Defendant,  a 
prisoner,  under  the  compulsory  clause  in  the  Lords' 
act,  32  G.  2.  c.  28.  s.  16.,  by  which  creditors  are  autho- 
rized and  empowered  to  require  prisoners,  on  giving 
twenty  days'  notice  in  writing,  to  give  in  to  the  court  of 
law,  from  which  the  writ  or  process  issued,  on  which 
any  such  prisoners  are  charged  in  execution,  or  into  the 
Court  in  the  prison  of  which  such  prisoners  have  been 
or  shall  be  removed  by  habeas  corpus^  or  shall  remain  or 
be  charged  in  execution,  within  the  first  seven  days  of 
the  term  which  shall  n^xt  ensue  the  expiration  of  the 
said  twenty  days,  a  true  account  in  writing  of  the  estate 
of  such  prisoners. 

But  this  being  the  seventh  day  of  the  term,  and  it 

being 
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bdng  impossible  to  bring  up   the  Defendant  in  the        18S2. 
course  of  the  day,  the  Court  held  the  application  too       ~  ^  ' 

.  1    « ^  aCRAM  AN 

late,  and  Merewether  v. 

Took  nothing.  Harrison. 


Palmer  t;.  Marshall.  Jan.  %w 

nPHIS  was  an  action  on  a  policy  of  insurance  on  a  In  an  actTon 

yacht  at  and  from  Bristol  to  London^  and  the  Plain-  ?^  *  Mcy  or 

inaoraiicet  the 
tiff  had  laid  the  venue  in  Porsetshirej  where  the  cause  Conrt  refuted 

was  tried  at  the  last  assizes,  when  a  verdict  was  found  ^^^  ^  °«w 

for  the  Plaintiff  upon  which  the  Defendant  afterwards  yi,,J^fi^ 

obtained  a  rule  absolute  for  a  new  trial.     (See  antcj  Dorjet  to 

n  79  \  Londont  upon 

*  the  ground 

The  Pluntiff 's  witnesses  at  the  first  trial  were  all  from  that  both  the 

London^  where  both  the  parties  resided;  and,  upon  parties  lived 
affidavit  of  these  facts,  wdthat  "i 

the  witnesaes 
WUde  Sent,  on  the  part  of  the  Defendant,  obtained  ?™;  ^^  , 

London  on  tha 
a  rule  nisi  to  change  the  venue  to  l/mdouy  for  the  pur-  ^^^  trial. 

pose  of  saving  expense,  and  obtaining  a  jury  more  con- 

vena&t  in  matters  of  insurance. 


Merewether  Seijt,  who  opposed  the  rule,  urged  that 
no  sufficient  reason  had  l)een  assigned  for  changing  the 
veoue.  The  change  would  now,  when  the  assizes  were 
so  near  at  hand,  operate  as  a  delay  to  the  Plaintiff,  who 
bad  the  privilege  of  laying  the  venue  where  he  pleased ; 
and 

The  Courts  assenting  to  this,  although  they  admitted, 
that  in  some  cases  circumstances  might  be  sufficiently 
sUong  to  induce  them  to  change  the  venue^  the 

Rule  was  discharged. 
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JiiUi.%u  .  Combe  and  Otbera  v*  WooLt. 


Defendant        T^HE  declaration  stated,  that  on  tbe  2^^,  of  Jifqjf,  1827} 

porter  to  be  takipg  made  and  given  by  the  Defendant  U>  the  Plainti£&» 
delivered  by  ^  ^he  Defendant  guaranteted  afid  engaged  to  se^  ^he  Plain- 
the  guaranty '  ^^^^  P*^d  for  ^py.  porter  whifh  the  |*laintiffs  might  «e^d 
contained  no  to  one  Abraham  Joseph  of  the  tpwn  of  Fenz^ncer  until 
r*  A  *aS*t*t  ^^  Plaintiffs  should  receive  notice  to  the  cpntrary  bam 
be  given  to/,  the  Defendant.  And  the  said  memorandum  or  under- 
^t*^Pi°-"*ir  ^^^^%  being  so  made  as  ^foresaid,  to  wit,  at,  &c.,  in 
was  to  give  consideration  thereof,  and  that  th^^  Plaintiffs,  ^t  tlie  spe- 
six  months,  ciai  instance  aDd  request  of  the  Defendant,  bad  then  and 
Mm^mes  to  *^®  tmdertaten  rind  failhfally  promised  tiie  Defetid- 
takeabillat  ant  to  peflbrifif  avid'  fuMl  the  terms  of  the  said  'm6- 
pT-'  -fr?*  morandum  or  undertaking  in  all  things  on  th^  part 
ing,  without  ^^d  behdlf  10  be'  performed  and  fulfilled,  the  Defendant 
the  knowledge  undertook,  and  then  and  there  faithfully  promised  ihe 

-«•  L«-^*r  *  Plaintiffs  to  perform  and  fulfil  the  terms  of  the  said 
ant,  given  •/•  •  .        ^ 

eleven  memorandum  or  undertaking  in  all  things  on  his  part, 

months' credit,  ^j  behalf  to  be  performed  and  fulfillol.  The  Plaintiflfe; 
Held,  that  the  *  "  *  ;';''.  '    '    . 

Defendant        ^^^  averred  that  they,  confiding  in  ihe  said  undei^^kiog 

was  discharged  of  the  Defendant,  did  afterwa.rds,  to  wit,  on,  8qc.,  sell^ 
— *«    *  ^"*'    send,  and  deliver  to  the  said  Abraham,  Joseph  certain 

ranty*  •  .^  '  ■      <    i       ■    ,  •    '  •   .-^     .    ^    -  •  • 

porter  dfgreat  value,  which  the  said  Abrahciif^  Joseph  had 

occasion  for  and  re<juired  of  the  Plaiqtiffs,  and  at  and 

for  certai'n   reasonable  prices  then   and  there  agreed 

upon  by  and  between  tqe  l^laintiffs  and  Abraham  Joseph^ 

amounting,  in  the  whole  to  a  large  ^uim  of  iponey,  to. 

wit,  150^.:  and  although  tbe  said  Ah^ahatfi,  Joseph  w^s, 

on  1st  o^  April  1831,  at^  &(;.^  requested  by  the  Plaintifis> 

to  pay  the  said  sum  of  money,  y^t  the  said  Abraham 

.    .      Jo^h 


i'  I 
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Joseph  bad  not  as  yet  paid  said  sum  of  150/.  or  any  part 
thereof,  but  had  hitherto  wholly  neglected  and  refused 
so  to  do;  of  all  which  said  premises  the  Defendant  on 
the  day  and  year  last  aforesaid,  had  notice ;  yet  the  De- 
fendant had  not  as  yet  paid  the  Plaintiffs  the  said  sum 
of  money  or  any  part  thereof  for  the  said  porter  or  any 
part  thereof,  but  still  neglected  and  refused  so  to  do, 
and  said  sum  of  150/.  still  remained  due  and  unpaid. 

At  the  trial  before  Park  J^  Middlesex  sittings  in  last 
Michaelmas  term,  it  appeared  that  the  Defendant  had 
executed  the  following  guaranty  to  the  Plaintiffs,  who 
were  brewers :  — 

«  Penzance^  May  23.  1827. 

^  Messrs.  Combe^  Delqfield^  and  Co. 

^^  I  hereby  guarantee  and  engage  to  see  yon 
paid  for  any  porter  you  may  send  Mr.  Abraham  Joseph 
of  this  town,  until  you  receive  notice  to  the  contrary 
from  me. 

Leman  WocHf.^^ 

According  to  the  invoices,  the  course  of  the  Plain- 
tifis*  business  was  to  give  six  months'  credit,  or  cash  2^ 
discount ;  and  it  was  their  custom  to  extend  the  credit 
by  taking  at  the  end  of  the  six  months  a  two  months' 
bill.     Casks  charged  in  the  invoice,  but  allowed  for  if 
returned.   After  the  guaranty  had  been  given,  the  Plain- 
tiffs furnished  Joseph  with  porter  from  time  to  time; 
and  on  the  1st  of  December  1829  there  was  a  balance 
due  of  45/.  for  that  article.     The  Plaintiffs  applied  to 
Josepih  in  Jtme  1880  for  the  amount,  and  again  in  Au* 
gustf  when,  failing  to  obtain  it,  they  threatened  Joseph 
on  the  29th  of  September  that   they  would  proceed 
against  the  Defendant;  upon  which  Joseph  sent  them 
his  promissory  note,  dated  4th  of  October^  payable  two 
months  after  date.     On  the  18th  of  Naoember^  Joseph 
became  bankrupt,  whereupon  this  action  was  brought 
against  his  guarantee. 
Vou  VIIL  M  The 


1832. 
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The  Plaintiffs  also  claimed  1 7/.  55.  for  casks  not  re* 
tomed ;  but  these,  though  furnished  subsequently  to  the 
Defendant's  guaranty,  were  not  the  identical  casks  which 
had  contained  the  porter  in  respect  of  which  this  action 
was  brought.  It  was  left  to  the  jury  to  say  whether  the 
course  of  dealing  between  the  parties  had  been  altered, 
and  time  had  been  given  to  the  debtor. 

The  jury  found  that  the  course  of  dealing,  prescribed 
by  the  invoices,  had  been  altered,  but  that,  as  practical 
men,  they  thought  the  credit  to  Joseph  had  not  been  ex* 
tended  ;  whereupon  the  verdict  was  found  for  the  Plain* 
tiffs,  with  leave  for  the  Defendant  to  move  to  set  it  aside, 
on  the  ground  that  he  had  been  discharged  by  the  time 
granted  to  Josepk,  and  that,  at  all  events,  he  was  not 
liable  for  the  casks,  having  guaranteed  only  the  porter 
furnished  to  Joseph. 


Wilde  Serjt  having  obtained  a  rule  nisi  accordingly, 

Taddy  Serjt.  shewed  cause.  The  Defendant  not 
having  stipulated  by  his  guaranty  that  the  credit  to 
Joseph  should  be  limited  to  any  particular  time,  is  tiot 
discharged  by  the  indulgence  which  has  been  given.  It 
has,  indeed,  been  established  in  courts  of  equity,  that  if 
a  creditor  give  time  to  his  debtor,  he  cannot  sue  the 
surety  till  that  time  is  expired.  But  tlie  surety  is  not 
discharged  entirely ;  his  liability  is  only  suspended,  and 
revives  when  the  period  of  indulgence  has  expired. 
Thus,  in  The  London  Assttrance  Company  v.  Buckk  (a\ 
where  a  bond  was  executed  by  an  insnrance  broker,  as 
the  principal  obligor,  and  two  sureties,  with  a  condition, 
that  if  they  should  pay  the  obligees  such  premiums  as 
should  become  due  for  assurances  on  ships  at  sea,  to 
be  made  with  the  obligees  by  the  insurance  broker, 
within  six  months  after  the  making  of  the  insurances, 


(a)  4  J.  JIf.  153. 


the 
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the  bond  was  to  be  void:  (the  broker  became  bank-  I^S2. 
ropt,  and  was  indebted  to  the  obligees  in  a  consider*- 
able  snm  lor  prefninms,  and  they  received  a  dividend 
of  six  shillings  in  the  pound  under  the  coinnitissian : 
the  premiaras  were  due  three  years  befone  the  bank- 
naptcjf  and  the  obligees  did. not  call  on  the  sureties 
until  after  the  bankruptcy:  but  it  was  held,  that  the 
sareties  were  not  discharged  by  the  lackes  of  the  obligees 
in  sufiering  the  credit  of  the  broker  to  run  on  so^  long 
beyond  the  six  montlis  stipulated  by  tbe  bond.  So^ 
in  Goring  v.  Edwards  {a\  in  April  1825»  defendant  guar 
ranteed  the  payment  of  money  due  from  his  son  to  the 
plaintiff  upon  a  sale  of  timber :  the  plaintiff  received 
part  payment  of  the  son,  and  made  repeated  unsuccess- 
ful applications  to  him  for  the  residue  iill  December 
1817}  when  the  son  became  bankrupt:  th^  plaintiff 
never  disclosed  to  the  defendant  the  issue  of  these  ap- 
plications; bat  in  December  1827  sued  hkn  on  *  his 
guaranty  :  it  was  held,  that  the  defendant  was  not  dis- 
charged by  the  time  that  had  elapsed,  nor  by  wai\t  of 
notice  of  the  applications  made  to  bis  son. 

It  is  true,  the  creditor  must  conduct  himself  towards 
bis  debtor  in  the  same  way  as  he  would  have  done  if  the 
guaranty  had  not  been  given ;  for  if  he  conduct  himself 
otherwise  it  is  a  fraud  on  tbe  surety  :  thus  in  English  v. 
Darley  {&),  the  indorsee  of  a  bill)  having  sued  tbe  ac- 
ceptor to  judgment,  and  taken  out  execution,  received 
of  him  a  sum  of  money  in  part  payment,  and  took  his 
security  for  the  remainder,  with  the  exception  of  a 
nominal  sum  only ;  he  was  holden  to  be  thereby  pre- 
cluded from  afterwards  suing  the  indorser.  But  if  tbe 
creditor  merely  extend  the  credit  given,  the  surety  is 
stiU  liable  when  the  credit  is  at  an  end.  And  he  is  not 
injured  by  the  indulgence  shewn  to  the  debtor. 

(a)  6  Bingb.  94.  {b)  %B.lSf  P.  6x. 

M  2  In 
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t892L  Its  BadaoD  y.  B€wnett{c)  there  wm,  in  effiect,  a  fraud 

upon  the  6uiie<7;  But  upon  the  guaranty  in  ibis  case 
there  i»as  no  previoos  dealingt  nor  any  stipulation  to 
limit  the  fSredh  giTen  to  the  debtor. 
'  And'the  Dtfendant^s  guaranty  extends  to  the  casks 
tt^  ^m\\  as  the  porter.  One  'who  goarantees  the.  (escpeose 
M*  liquors  necessarily  jf^ranlieea  the  vessels  in  which 
4h^  ar^'  oofitained)  as  an  inaepnraUe  accessory ; :  just  as 
idtie  #hd  eontraqts  tb  admit  another  to  the  opera,  con* 
tfactb'by  ittipKcaiionto  admit  with  him  the  cktbes  he 
iM^ails  oti  bisback. 


WiUk  (iSer}t»  canUd^  wa$  stopped  by  the  Copiitt 


M.  TiiKDAL  C»  J»     This  rule  roust  be  madi^  absolute. 

)T4)f»  JWt^  pfi^nts  two  subjects  for  our  consideration : 

i^H  ^<^fn<(ni}.  fpT^  4*5^  in  respect  of  porter  flemished  by 

the  Plaintiffs  to  Joseph^  and  the  demand  for  17/.}  the 

.y94f erpf)  fis^ksi  wbicb, bad  contained,  Aot  .t^e  port^  in 

fq,irUefAWn»(l>Mt.pprter;f^rnisbed  at.^onpe  ptb^r  time. 

.j,:i  A^  lio  :.tl>e  .d^^and-  for  ^Sl.^  we  think  the  Defendant 

was  .^ifi(;b9if{^  ,  f^on^  his  .guaranty  by  the   Plaintiffs 

giving 4ini^.to.«7p^i3iA»  thp  indulgence  never  havii^  been 

,Ta|ywtiffldtO'by -the  Defendant.    It  is  clear  frop»  the  evi- 

..dm^'th^   tiwe,  was  sp  gjvep.     The.  course   of  the 

,.PUMPftifl()'  bui^in^a  was,  to  give  credit  for  six  months, 

.  pr*  aIIpw  Si  per  cent,  discount  .for  c^sh.    This  credit 

jw^sLtaometimes. extended  by  a  bill  at  two  nponths.    In 

(thftrpDQ^^nt  in^tanpe  the  Pli^intiffs  allow  ti^ree  months  to 

/ elapse >after I tb^  siXt«anfl. are  then  paid  by  ^.ppite  at  two; 

)(fh||^,  yi^rtualiy  giv^ig  ^.credit,  of, eleven  months;  and  this, 

nliiH  aSiia.majttev  ofj fav/our  wbich  thqr  migh(  afterwards 

repudiate,  but  as  a  right  on  which  Joseph  might  insist, 

for  after  the  receipt  of  the  note,  payment  could  no 

longer  be' demand^  tilt  it  had  run  its  time. 

(a)  3  Campb.  aio. 

The 
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The  surety,  therefore,  is'  exonerated  on  this  general 
principle,  that  the  Plaintifis  have^  witbout  his  'asaentf 
altered  ibe  situation  in  which  he  bad  e  Tight,  to expeitt 
he  should  be  placed  when  he  gftve  the  guaranty*      -.     > 

It  has  been 'contended,  thsA  tbou^  the  $arefty.4ias 
sometrmes,'  under  socb  cireumstances,;  been  held  tO/  bo 
dis^arged  inequity,  sucb  is  not  the  rule  in ■  coupti  of 
law.  But  except  where  a  sucety  haa  entered  inHiiia 
bond  for  payment  in>  defauk  df  tbe  .priumpal  id/t^btpi^ 
courts  of  law,  aa  wdl  as  courts  ofequdtyi.  htiv^  alw^y^ 
held  the  surety  to  be  discharged  wiier^,  v^itjbopt.faAs 
assent,  time  has  been  given  to  the  principal  debtor. 
Wherei  'the  surety  has  entered'  into  such'  a'i)On^,^and 
by  a  parol  agreement  time  has  been  given  to  the  prin- 
crpal  debtor*,  the  surety  h  cbttipelled  to  riesot-fto'a  cburt 
of  equity  because  by  the  ruler  of  taw^k  paml  agr^etnknt 
cannot  be  pleaded  iu'discbarge  of  an  -  iofstt'iiiil^tit  'iUnd^ 
seal.(fl)  ^'  ■'     ''■'•      ■'     '■  ' 

In  the  present  case,  although  nb  specific?  tiitid  of'pltf/- 
ment  is  fixed  by  tbe  guaranty,  y^t  it  iiibst  be  M|^li^ 
that  the  guarant^^  was  given  on  the  sa{>pb9tti6n  that  the 
debtor  would  not  have  more  th'an  the  usual' eredi^.  "'  " 

Bot  how,  it  is  s^id,  is  tht^  situation  bftb^'^Ui'^jr 
altered  by  this  ?  At  tlie  end  df  ^l^ht  ^6nt(^  ^hd^bad'a 
right  to  enquire  whether  the  debt  due  to'  tbef'Plaitiftifts 
had  been  discharge^d,  arid  iPlie  fbumd'it  nill  dWy'lo 
take  hits  measures'  agaihst  the  d^btoii  accofdttogly; 
whereas'  if  the  credrtdr  cdtrlrf,  Whhdut  hii  fl6Sfent,^'e*- 
teud  the  cf e^t  to  an  mtlimrted'  time^  tfiti  dut^ty  mi^ht 
be  deprived  of  all  rbniedy  by  thtt  sabfertqilertt  ihsoh^rlcy 
of  the  debtor;  a  daftget  to  which  he  Woulii^q«aHy'be 
C3qi6sed,  although  he  'should'  be  remitted  to  his  Hght 


lasft 
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M.T 


{a)  Dave;  v,  /'rf^i^f^f/j,  ^.fl.  Jff,4, 1,87,  apd  see  i^«  >< 
Birringtonf  2  Fes,  jun.  S4*» 
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1S32»       against  the  debtor^  provided  the  creditor  forbore  to  sue 
till  the  extended  term  had  expired. 
^^  With  respect  to  the  casks,  if  the  action  had  been 

WboLF.  brought  for  the  identical  casks  in  which  the  porter  had 
been  contained,  perhaps  they  might  be  considered  as 
accessory,  and  falling  within  the  same  rule  as  the  prin- 
cipal demand ;  but  as  the  casks  in  question  were  fmr- 
nished  oo  a  different  occasion,  they  are  not  within  the 
meaning  of  the  guaranty,  and,  at  ail  events^  are  not 
within  the  terms  of  the  declaration. 

Park  J.  1  agree  that  this  rule  must  be  made  abso- 
lute. In  coming  to  this  decision  we  do  not  infringe  on 
the  cases  which  have  decided  that  mere  laches  on  the 
part  of  the  creditor  will  not  discharge  the  surety.  The 
distinction  taken  in  all  the  cases  is  between  mere  laches, 
or  omission  to  press  the  debtor,  and  giving  him  a  right 
to  farther  time.  As  in  English  v.  Darleyy  where  the 
indorsee  of  a  bill  having  sued  the  acceptor  to  judg- 
ment, and  taken  out  execution,  received  of  him  a  sum 
of  money  in  part  payment,  and  took  his  security  for  the 
remainder,  with  the  exception  of  a  nominal  sum  only; 
he  was  held  to  be  precluded  from  afterwards  suing  the 
indorser.  In  Orme  v.  Young  {a)  it  was  contended  that 
the  surety  should  have  had  notice  of  the  creditor's  ab- 
staining to  proceed;  but  Gibbs  C.J.  held  that  the  mere 
want  of  notice  did  not  discharge  the  surety,  and  said, 
"  What  is  forbearance  and  giving  time  ?  It  is  an  en- 
gagement which  ties  the  hands  of  the  creditor.  It  is 
not  negatively  refraining;  not  exacting  the  money  at 
the  time;  but  it  is  the  act  of  the  creditor,  depriving 
himself  of  the  power  of  suing  by  something  obligatory, 
which  prevents  the  surety  from  coming  into  a  court  of 
equity  for  relief;  because,  the  principal  having  tied  his 

(a)  Holt,  N.  P.  C.  84. 

own 
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own  hands,  the  surety  cannot  release  them.  Here  there 
is  no  contract  to  forbear;  no  impediment  to  the  suit. 
A  neglect  to  give  notice  to  the  surety  that  the  debtor 
has  made  default,  does  not  discharge  him."  In  the 
present  case  there  was  a  positive  prevention  of  any  suit 
by  the  principal  creditor ;  for  when  he  bad  tied  up  his 
own  hands  for  months,  the  surety  could  make  no  claim 
at  the  expiration  of  the  usual  time ;  and  it  is  by  the  risk 
that  the  debtor  may  become  insolvent  in  the  intermediate 
time,  that  the  surety  is  injured* 

As  for  the  casks,  if  the  defendant  were  liable  at  all^ 
I  think  be  would  be  liable  for  the  casks  also,  supposing 
the  porter  in  question  to  have  been  contained  in  them ; 
but  these  were  sent  at  a  different  time,  and  are  neither 
mentioned  in  the  guaranty  nor  in  the  special  count. 


1832. 


BosanquetJ.  The  rule  must  be  absolute.  Although 
the  surety  has  not  stipulated  for  any  particular  credit, 
the  course  of  dealing  between  the  Plaintiffs  and  their 
debtor  was  altered,  and  the  usual  time  of  credit  ex- 
tended. It  is  admitted  that  the  surety  could  not  be 
sued  during  the  time  of  the  extended  credit,  which  has 
been  given  without  any  notice  to  him,  but  it  is  contended 
that  his  liability  revives  after  the  extended  credit  has  ex- 
pired. But  how  is  the  claim  against  the  surety  supposed 
to  be  suspended?  not  by  agreement  between  the  parties 
but  by  operation  of  law;  in  other  words,  if  an  action  were 
brought  against  him  during  the  extended  time,  the  in- 
dulgence given  would  be  a  bar  to  the  action.  If^  how- 
ever, it  would,  under  such  circumstances,  be  a  bar  at 
any  time,  it  is  a  bar  for  ever,  although  the  case  would  be 
very  different  if  the  action  had  been  suspended  by  agree- 
ment. It  has  been  urged  that  tlie  surety  is  not  injured 
by  the  indulgence  shewn  to  the  debtor.  But  he  may  be 
materially  injured  if  the  circumstances  of  the  debtor  de- 
cline during  the  time  of  the  extended  credit :  the  surety, 

M  4*  who 
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lS$fi^l     ^^^  might  have  been  reimbarsed  at  the  earlier  periodi 
may  be  without  remedy  at  the  later. 

As  to  the    17/.  claimed  for  the  casks,  I  think  the 
WooLF.       plaintifis  are  not  entitled  to,  recover  it  at  >he  hands  of  the 
^'     '      defendant.     It  seems  there  was  a  distinct  course  of 


♦i      Ji'      r 


III. 
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IT.      •'»! 


P.I,    ■»■('•.    I 
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dealjng  with  respect  to  the  porter  ^n4  wi^i  respect ^/tp  > 
' /|he  jcas|c&;   it  may  be  doubted,   tbeirefore,  whether  a  ^ 
'  '^igti^aranty  which  mentions  por^^r  only  can  be  applied  to 
casks:  but  wh^tb^r  that  be  so  foir  not  it  was  ajt .  lea^t .  in- 
cuipbent  on  the  plaintifT  to  state  in  alleging  ijie  |>rea^h. 
of  coi^tracL  diat  the  casks  were  not  returned  ^  this  .he  , 
has  altogether  omitted,  and  therefor^  is  not  entitled  tq 


recover. 


I  ■ .  '1 


>        ' 


'  *  .      * 


Alde^ison  J.  {  am  of  the  same  opinion.  The  first 
question  has  been  decided  bv  the  case  of  Onne  v., 
Youf^i  and  the  principle  there  laid  down.  Delay 
on  jt|ip  pai[t  of  ^he  creditor  is  no  disch^rg?  to  th^ 
sur^y,  bpt  thp.  creditor's  binding,  himself  dowa  not  to. 
sue  .the  debtor  is  a  discharcfe  f^r  all  time  as  well  as  for 
the  period  durincr  yhich  indulgence,  is  .extended  to  the 


debtor.    , 


As  to  tpe  question  touching  the;  casks,  on  which  J. 
entertain  some  doubL  it.  is  sufficient  to  say  that  the 
demand  in  the  declaration  does  not  apply  to  them.  , 

.  Rul^  abiK>lute, 
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Sutton  v.  Clark.  jan.  %4. 

f\^  the  fe^tii  ot*  iiovemher  the  Plaintiff  having  de-  judgment  of 
clared  as  of  Michaelmas  terra,  was  ordered  to  de-  nonpros  can- 
liVelr/ within  a  week,  a  furfter  and  better  particular  o'' /or  oini«rioii 
deitiaod.  '"  (Jn  the  5d  of  Decembet  the  Defendant  died,  to  deliver  pir- 
Ori  the  ninth,  the  particular  not  having  been  delivered,  ^'^"**"  P^" 
the  Defendant's  attorney,  although  no  plea  had  been  judge's  order* 
filed,  sign^  judgment' of  ^ionj>ro5,  which 


.1   t 


Jones  SerjL  obtained  a  rule  nisi  to  set  aside,  as  irre- 
gular ;  A  defendant  not  being  entitled  to  sign  judgraent 
fof  want  of  a  particular,  nor  after  his  own  death. 

hadtaw  Serjt.,  who  shewed  cause,  contended,  that  the' 
irri^galarity  being  complete  on  the  2d  of  December ^  the 
judgment  might  be  signed  at  any  time  after,  notwith- 
stdilding  the  death  of  the  party ;  and  that  omission  to 
deliver  a  particular  must  be  treated  in  the  sam^  light  as 
oimssion  to  declare,  the  particular  being,  in  effect,  sub* 
stituted  for  the  declaration.  In  J^urgess  v.  Swat/ne  (a) 
Lord  Tenterden  said,  '^  The  defendant  might  have 
obtained  a  Judge's  order  for  the  delivery  of  the  parti- 
calars  within  a  given  time ;  and  then,  if  the  particulars 
were  not  delivered  within  the  time  specified,  he  might 
have  signed  judgment."  Unless  some  penalty  be  at- 
tached to  the  omission  to  deliver  a  particular^  the 
Plaintiff  will  have  no  motive  for  delivering  it. 

Sed  per  Curiam.  The  judgment  has  been  signed 
prematurely,  and  must  be  set  aside*     The  penalty  in- 

curred 
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curred  by  tb^  Plaintiff  for  not  delivering  particulars  is, 
ibe  fitay  of.  bis  proceedings.    In  Burgess  v.  Sweyne  the 
|)]^qtiff  bad  omitled  to  deplare  in  due  time. 
•  '  I       '  Rule  absolute. 


i<  I 


Jan.  44* 
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SEt3;y  V,  Hills. 


:r<  ' 


A  petid^iiiflg  j^QULfiURN  SerjiU  obt^ned  a  rule  «w  to  discb^ge 
tending'  c*^m-  -  '  •  '}^^  P.^^Rdaa^t  out  of  custodjf, ,  upon  m  affidavit  that 
miasionen  of  a  cpuinjissjpn  of  bankrupt  having  been  issued  at  his 
^J^edVrom  ^'?^'*"^^  ^^*  ^®  petitioning  creditor,  attended  the  court 
airest,  eunilo  ^?f  |Coiijipi^sioner9  in  ^asingkall  Street  on  the  SOth  of 
morandoet  ^Pecemb^y^io  propose  biu|self  as  an  assignee,  and  to 
^^ Khe  Aows  '!^"^^^  ^^^  proceedings ; ,  that  he  set  off  to  return  to  his 
that  he  is  on    )^^fae^i^Jieckenham  in  Kent)  when  the  proceedings  of  the 

his  way  home,  dfiy  cpnclud^d,  and  that  he  was  arrested  at  the  suit  of 
It  18  tor  tiie         I*     T>i  .     .«• 

party  who        the  i^laiqtiff  as  sQ^n  as  he  had  crossed  London  Bridge* 

.)/^^^  ^^^^  shewed  cause,  pn  an  affidavit  that  the 

Defendant  was  not  arrested  till  two  hours  after  he  had 

left  the  commissioners'  court,  nor  till  after  he  had  called 

.^^n^y?^'  places  ia  the  city  and  We^min^er^  which  were 

.^":?.  ^j'l^P^ion  opposite  to  his  residence.     Upon  which 

•^^^  contended,  first^  that  a  petitioning  creditor  attend- 

.ingycomn^issjoners  of  bankrupt  had  not  such  an  interest 

,in  the  propeedirij^  as  privileged  hira  from  arrest  eundo 

"^et  jedeundo:  Secondly,  That  tJie|  application  should  have 

be^n  ipad^  to  the  Court  of  phancery;  for  which  he  relied 

on  Ex  parte  List  {a%  and  Kinder  v,  Williams  {b\  where  it 

was  said,  that  the  Court  of  Kind's  Bench  would  not  dis- 

cnarge  a  person  in  custody  by  process  of  the  sheriff's 


arrests  to 
prove  a 
deviation. 


(a)  9jR0/oa4. 


{b)  AT.R.zn. 
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court 
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coQit  in  a  cause  afterwards  remoTed  intb  thiU  icourt^  b^  S9M. 

cause  he  was  arrested  while  att^ndio^  comiiii8fti6nfers"of  y^gj,^ 

hsaknipt  to  proYe  a  debt     Thirdl^^  be  eontend^d^  thut  .«. 

•t  all  ereaU  the  DeTendaot  could  only  be  priTileged  ia  •'tt&i^ 
bis  direct  course  to  and  from  the  court,  and  not  in  un- 
necessary deviations. 


GouBfurn^  in  support  of  his  rule,  was  requested  to 
oonfioe  himself  to  th^  qi^estion  of^deviation,  when  be 
eontended  that  the  privilege  from  arrest  havinff  always 
been  supported  to  a  liberal  eitt^nt, '  U '  ^as  for  i^e 
plaintiff  to  sbe#  distinctly  th^t  tiie  Wttiiimi  fik  do- 
tialed  from  his  course,  and  hot  to  leavd^l!Ke'ICouf^  ib 
collect  it  by  inferences  from  ambiguous  pi'emlis^  th  ^ 
Lighi/boi  ▼•  Cameron  {a)  the  deiendant  Was  ikUbWed  to 
dine  unmolested ;  and  in   WiHit^ham  i.  Mdtiiews  \6) 


( '.  .*"  .\ 
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Gibba  C.  J.  said,  **  With  fespctt  to  the  iiiiolMii'deStbr^  r»n^'  ^  i  ti 

Mwri  being  such  a  tribaniil  as  to'  privily  a  (ikVty'iVoin    ""  ,'  "  "  ' 

arrest,  considering  that  it  »  a  judicatare  created   oy 

the  legislature,  I  think  that  parties  atiiending  the  Court 

must  be  considered  as  privil^ed  from  arrest/'    The 

same  principle  was  acted  on  wif!h  reference  to  arbitrators 

in  Spence  v.  Stuart,  {c)  '     '  '  "  '  ' 

TiMDAL  C.J.  This  rule  tDti^t  1!>e' macfe  aWofu^e. 
As  to  the  first  point,  that  the  petltionihg  creditor  on  a 
commission  of  bankruptcy  does  hot,  when  attending  the 
commissioners,  fall  within  the  jpifinciple  whfch  exeufpts 
suitors  from  arrest  while  resorting  to  and 'returning 
from  courts  of  justice,  I  think  ih^'objeciion  is  untehaole, 
and  that  the  defendant,  As  petitioning  creditor,' had'  as 
much  interest  in  at^enidins^  Kefbre  the  commissioners'  as 
a  creditor  attending  th^  Insolvent  debtor^s  'court  to 


(a)  %  W.  BLtiis.  (0  3  £Mt»  89. 


oppose 
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6pj^6ke  ihe  aiacharge  of  A  debtor.    Then,  as  to  the 
second  point,  I  think  this  was  the  Court  to  which  the 
^  defendant  ought   to  apply,  because   the  process   was 

^™  fesuid'out  of  this  Court,  and  ^e  have  a  right  to  see 
thai  it  is  'tabt  improperly  enforced.  WSUinghatn  v. 
Matthews  Is  a  case  in  point. 

'  'THd  third  is  the  only  question  which  requires  dis- 
cu'ssibh,  rianlely,  whether  in  this  case  the  privilege  has 
bfeeh  cfaimed  hdna^Jlde^  or  only  set  up  as  a  pretence  to 
defeat  ^•'eredrtot'.  Nbw  alt  the  cases  say  that  this  pri- 
vflfege'4s''trcA  to  "be  strictly  scffhned,  and  L  think  the 
^i^divit  6f  tKfePl-airitlflP'ddes  not  strfficiehlly  estAblish 
Mt  th6^T)rfehd'^t  Ws  dblisittg  the  privilege  lie'claitDs. 
It  appeW'thkt'tt^  Defendant  was  in  a  lifib  l^dmg^tb 
his  home,  and  that  throws  upon  the  Plaintiff  the 
IkbcJtiHtig'oa^  to  shew^  tHiit  the  dfefendartt  Wrts  there 
ftii^riperiy.''  Althx)dgh'twb  hours  had  elapsed  after  he 
quftied  the^'cbu/t  thfey'ihJ^ht  have' been  di^voted  to 
reite^Hmeht;.  ihi3' the  ^  calls,  atrWWch'  fht  Pteintiff  does 
iibt  a^pdie'h^  wAk^Vetent,' ihfgHt,  cdmp&tJMy  with  what 
ii''sw6^^^bW6  taken  plac6  befdre  the  Defendant  at- 
tfeti'dfed  the 'coinniissiotiefs.   '    '    '         '     •      ' 


f . '  » ' 


Park^^.''  I'have  rio  dodbt  that  tlie  Defendant^  When 
itt^ndihg  the  commissioners'  court,  going  thither,  and 
returning  thence,  was  entitled  to  the  privilege  of  ex- 
emption from  arrest  He  had  an  interest  in  being 
present,  and  the  bond  he  entered  into  as  petitioning 
creditor  requires  that  he  shall  cause  the  commission  to 
be  duly  prosecuted.  And  it  is  equally  clear  that  this  is 
the  court  he  ought  to  apply  to  to  enforce  the  privilege. 
As  to  the  alleged  deviation  from  his  direct  route  home- 
.wards,  the  privilege  ought  to  be  dealt  out  with  a  liberal 
hand.  Lightfoot  v.  Cameron  and  Willingham  v.  Mai" 
thews  are  strong  cases  to  that  effect.  In  answer  to  an 
application  of  this  kind  the  Court  must  be  fully  satis6ed, 

and 
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aod  not  left  merfly  to  dr^w  ^  inference,  that,  ibe  .pfiTly 
was  out  of  bis  durect  course. 
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BoSANQYJ£T  J.  I  sw  of  the  saiT^e  ojpinion, .  .Iitl^inH  SWrft 
that  the  Defendant  bad,a,su$cient,interest^n^tte^dil^ 
the  commissioners  to  protect;  bim.  eundp^  nioramfOx  y^ 
r^doindo^  and  that  thi^  is  the  proper  cqurf  to.^nforcieifais 
privilege.  The  only  que$tion  is,  v^bether  or.npt  I^e  h^^ 
abased  th^t  privilege,  ..He  13  arrested  twp  t}our$  after  b^ 
has  left  the  commissioner^i  on  the  Surrey  ^ide  of,Ij(m(fo^ 
bridge  in  a  dnrect  line,  towards  his  homef  Tb^t  circuit? 
stance  calls  on  the  PJ^ntiiTi  if  b^.  woAil^;vi|^dif*^.th^ 
arrest,  to  shew  dearlyi  9^  not  by  m^e  b^fer^Cf^  ho^ 
the  two  hours  were  disposed  of  by.(the(  Defepdajgit,       ^  ^ 

,..  .  .  \ 
Alderson  J.  It  is  clear  that  the  P^fend^nt^ ,  iqi 
attending  the  commission/ers^  mus^  hi^  considered  as  ff> 
party  concerned  in  his  own  (:ause..  And  fVill(ipQh^iff  v. 
Mattheros  is  decisive.tp  shew  that  the  applica^ioi;]^,fpr  ^is^ 
charge  is  properly  made  to  this  Court* ,  TJTpoi^  ,^he  h^p 
point  I  have  not  been  withput  dqubu.  T^}xtJ  %\i\t\}f.ih^ 
circumstance,  that  the  Defendant  was  in  a  direct;  line 
towards  his  home,  throws  it  upon  the  Plaintiff  to  account 
for  the  time  which  bad  elapsed  b^^re  t^erarr^t..     1 1 

.     r.,,^f^^^^^f9l^ 
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Jan.  ij.  ..     ,    .  WOODCOCI^  W,  NuTH. 
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Use  and  occu-  t  J  SE  and  occupation.     The  Plaintiff  sought  to  re- 

pation.    De-  cover  25/.  for  two  quarters'  rent  alleg^  to  be  due 

had  occupied  ^^^^  ^^^  Defendant  at  Lady-day  18SL 

under  a  lease  At  the  trial  before  Park  J.,  Middlesex  sittings  after 

^i'lIIJ^  ^fA/2«4<r5  tpq,  h  appeared  that  the  Defendant  had 

i829»  paid  a  held  the  ^laiptifT^  prejpise?,  under  a  lease  which  ex- 

quarter's  rent  ^\^^^  ^l  Lady-day  1829  ;  that  on  Midsummer-day  1829, 

m«r  day  x829»  ^'i*^  '*^!^ .  V"??  he  was  s^en  op  the  premises,  he  paid 

deducting  21.  \0$.  for  aqufirter's  occupation,  oyer  and  above  10/., 

lomething  for  ^jjj^jj  j^^  ^^  aUowed  to  retain  for  repairs.     Since  that 

repairs  i  he  -.^j/'  .n  •(,   .  TT    T    t      ,                            .  r 

was  not  after-  ti^ejrent  had,,  been  paid  at  irregular  periods  by  one 

wards  seen  on  jji^^j,  vi\^QO^!f\^},e^  the  preipi^es. 

bmST^'^*  .J^ecpjlec^oi;.  stated  that  Ley)is  paid  on  accouot  of 

was  paid  at  thp  IJ)eif3ndapt^  but  .assi^ed  no  reason  for  such  state- 

i3l^yl,  ^^"*T     TCk  .Pefe^d^pf;.   m^^  Mid^mme)'  1829,  had 

who  was  in  reside^  »l,  JFiamtiferfmifh,,  4  fapt  with  which  the  Plaintiff 

occupation  for  was  a(;Qg;^inted.   ' 

the  ensuing  '•    '  /    ^,"          ,  r    ^      *i      •'       in    .            1 

two  years:  .The  Je^f^ipc^.Jucjge  haying  left  If  to  ^he  jury  to  say 

Held,  that  it  whether  the  Plaintiff  had  accepted  Ziewis  as  his  tenant, 

^^       I  '     »    II.,  I    "J       '        '!                'I                                   I                      • 

Tft  t*^°"^^  *  ^W^'.^f  ^^?  found  fpr  the  Defendant,  which 

tofindwhe-  J,  .,,,.:     .,. 

ther  the  lessor  Joms  Sent,  moved  to  set  aside  on  the  irround  of  mis- 

L.  as  a  tc-  direction,     jtie  Plaintiff  by  proving  the  Defendant  to 

nant,  and  the  have  beeo  in  possession,  and  to  have  paid  rent,  shewed 

f"^  dT*"?)  ®*i¥?"S!^  ^9  ^?^^®  *  prjesumption  of  a  yearly  tenancy,  and 

fendanty  the  to  cast  OQ  the  Defendant  the  burthen  of  shewing  by 

Court  refused  ^hat  ineans  such  tenancy  had  been  determined :  JVard 

the  verdict.  ^'  -M^^^-  (^)     ^^  Harland  v.  Bromley  [b)  it  was  held 


(<4'  sr^n>r,.a9i.  ^b)  X  Siark.  N.  IL  455. 

.  \  that 


v. 
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that  where  a  defendant  bad  been  shewn  to  be  in  po&- 
Mssion,  the  continuance  of  the  tenancy  is  to  be  pre- 
sumed until  the  contrary  appears;  and  by  Bull  v. 
SMs{a)  and  Harding  v.  Crethom(b)  it  is  established  ^^^H* 
that  for  the  purpcisear  of  an  )icti6h  by  the  lessor,  the 
oocapation  of  an  under-tenant  is  the  occupation  of  ^h^ 
ivSSce*  jf 

A  rule  nisi  having  been  granted. 


•I       I.I, 


'  me  jjeienaanc 

f 


WUde  Serjt   shew^id  cause.  '  The  evidehce  is  hot  ^^ 
sdiBcient  to  raise  a  prestiniptidh  thtft' the  Defdhdabt 
is  tenant.     From  th^  circumstance  of  hi*}'  having  mad^'k     ' 
payment  on  a  precise  quarter  ilny,  andhayihg  never  t)e'eti 
on  the  premises  since,  the  presumption  is  rather  the  t^-* 
other  way.     In  Freeman  v.  i/Ao/y  (c),'  Irf.- being  in  pos- 
session under  a  lease  for  y^^^s,  Ailderliit  the  jiternts^ 
from  year  to  year  to  the  d^feildabts,'^Whd^  kiie^^iVii^ 
extent  of  his  interest;  the  plaihiifT  afterwards 'tbok/i 
lease  of  the  same  premises,  ^>^ectant!  oh'  ifa^  d'eter- 
minaticm  of  ^.'s  term;  'mQ!  the  defe«d&ttfe;"klW  tH^  ' '  '     ' 

determination  of  ^.'s  terih,  coinSndid'iti  po^^^sioti^'fdt^ 
a  quarter  of  a  y^ai*,  whert  thtey  paid'th^  i^eW'fcJf^  i\idi  ;  '  '  ;''' 
period,  and  claimed  to  give  up  the  premises;  ^V^  it  ^&S 
held,  in  an  kdtidn  for  dse  lihd  OccilpbViC|ii''fof  k^\!il^se- 
qaeht  period,  that  th^re  was  no  evid^tiC^  of  a  ienk^i^ 
continuing  beybtrf  that  qiiattfer  ctf  a'y^K'  tH^WdrA 
V.  Mason  the  only  question  was,  whether  there  were 
any  fiicts  to  go  to  the  jurjf  in  discharge;  of  the  de*- 
fendant.  In  the  present  case  ihe  oc^up^tion  4tid  pay- 
ment by  Lemis^  toupled  with  thie  absenie'of  ihe'dfe-  .,,„.. 
fendant,  wei^e  sufliei^tit  to  wferraiil  thfe'direclidn  lol^'tAe  .,u  i  '  ..  t 
Judge  and  the  fltidlng  dF  t!he  tui-y.^ '  In  Hdrtdiid  Vf  ''■  •""  •':1 
Broimley  it  did  not  apjpeair  that  the  defehdaht  wiEis''dut 
of  possession. 


■a;  , , . 

.     ',  » «.  ■ 

-T  •      '     '«   ■>    -.1   t 
I'.«      .1  •  •»■      1 1  '.1/ 
(     "•<   :'V     J    -Jil 
I  I  •      »*  iJ    .i    * 
'< 

«■  ( 

(.  \    .1    1    /  -  I 

1  ,f   .1-1  f/ 
1    ♦   J1'    ',,.•.,» 

.  •     (  ,•  ,.'♦ 

:    I .   /  '  "I 

•    I..  I'  ,l.Ml 

/  .1 '  <  ')j  r  ji 
-   I  //  I  ••it  ii 

,tl        >•{.'    1  >it.  ,1«     ,T 


"    >  k 


(a)  g  ?.i{.  3a7.  (^)  i  Ejp.  57.  (r)  pAr.&fviW.i9« 

Jones. 
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Janes.  In  Freeman  v.  Jemr^j  the  defendants  had 
claimed  to  give  up  the  possession  at  the  end  of  the  tenn» 
and  the  premises  remained  unoccupied.  So  in  HaU  v. 
Burgess  (a),  a  tenant,  who  paid  rent  half  yearly,  having 
quitted  at  the  end  of  a  year,  and  the  landlord  having  re- 
let the  premises  to  a  new  tenant  before  another  half 
year  expired,  it  was  held  he  could  not  recover  from  the 
old  tenant  for  the  interval  between  his  quitting  and  the 
entry  of  the  new  tenant  But  here  the  Defendant  is 
shewn  to  have  been  in  possession  and  to  have  paid  rent; 
and  there  is  nothing  to  shew  that  Lewis  was  not  his 
servant  or  under-tenant,  or  that  the  Plaintiff  had  ac- 
cepted  Lewis  as  tenant  instead  of  the  Defendant. 


TindalCJ.  There  is  no  reason  for  setting  aside 
this  verdicL  It  is  not  necessary  to  determine  whether 
at  the  expiration  of  his  term  Nutk  became  tenant  from 
year  to  year.  Assuming  that  be  did,  which  is  the  most 
favourable  supposition  for  the  Plaintiff,  the  question  is, 
whether  there  was  any  evidence  of  a  new  tenancy.  The 
Plaintiff  contends  there  was  none ;  but  I  think  there 
was  enough  to  be  left  to  a  jury,  and  to  warrant  the  con- 
clusion they  have  drawn. 

The  premises  in  question  were  originally  let  to  Nutk, 
and  at  Midsummer^day  1829,  precisely  a  quarter  after 
his  term  had  expired,  he  paid  a  quarter's  rent,  deduct- 
ing 10/.  for  certain  repairs.  That  is  the  only  time  he 
has  been  seen  on  the  premises,  since  the  term  expired, 
and  the  rent  has  never  since  been  paid  upon  the  precise 
quarter-day.  What  is  the  reason  of  this  difference? 
It  is  natural  that,  during  the  continuance  of  a  tenancy, 
the  lessor  should  not  be  rigid  to  exact  payment  on  the 
precise  day  when  it  becomes  due ;  it  is  natural  that, 


(a)  5  0.  Esf  C.  33».     See  also  also  BtjJbep  v.  Howard^  %B.t^ 
C.  loo. 

when 
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when  tlie  p&nies  come  to  a' settlement  upon  the  tendilt's        tiSi.^ 
qaittiD^,  the  settlement  should  take  pla<:e  upon  a  quarter '  -rtrfS^L- 
daj.    It  is  also  to  be  observed,  that  \^tt^^^  ever' 'l^ince^         ^.^ 
the  payment  in  question,  has  lived  at  Hammersmith,  and'       NtrfiiC' 
that  all  the  subsequent  payments  have  been  Ktade  by 
LflnVotbis  virife^   It  is  true  tfae'witness  says  h^  i-ecetved 
them  on  account  xXNuthj  but  he  gites  n«>  ^eakyil'fbr  such 
an  assertion,  which 'seems  to  have  be^n  no  morethtm  an^ 
inference  of  his  dwo«    'That  being  so,  and  n6  appli6^^' 
tion  having  been  made  toNtahj  although  th^'  hihdiblrd' 
knewfae  waa  living  vX  Hammersmith^  I  'eauntyt  8<^y  ^k^' 
was  notl  evideiice  to  go  toi  a  jurjr  that-i^tt^i  v^as  'i^ally^ 
the  tenant  '     /  >     •.     <■    .     •.•,••..,,   X'.oiio 

Bo84?revET  J. .    I  am  of  the  '^ame  'opini<ki.  ^  Thie'case 
has  gone  to  the  jury  with  the  cotisent  of  the  PlMmKF^i^^ 
coanseJ,  and  the  quescioh  is^  whether  there' wa^^ireft^bn-i^ 
able  cvidenceito  isnpport  the  verdiot," che'PIaintlfi* idslstt-L ' 
mg  that  JVff^  was  his^  teiiikm  during  cbe^tifv^  ftlrtiwhldi^ 
rent  !has .  been  demandddi    >Na  dou^t^  paymftni!  ^  6f  'i^ulf  ^ 
is  pima  facie  bviddnce  of  a  conlinuing^  'tenMcy,  ^bUC  •  ii ' 
isfividedce^wiiicb'  may  be 'rebutted^  indl  «i^hdt'atift<th)er' 
facts  here  ?     Nuth  makes  a  paymam  df  rtviA,  •0eUu«tliY^  ' 
something  fisr  repairs^  ^  a  precis  quarter  daiy  ('and  4t 
must  be  takevt  that-  he  quitted  the  premises  on  ihatday, ' 
for  he  IB  never  seiso  *  tbepe  aftenvardsi ;  >  but  tHe  bnstin^sa  ( 
of  a  publican  is  frbm  thai  tim&canried.  on  in'^e '|:ire^ii 
mitea  by  Xams,  wlto  pays  the  Ten^  ibr  libur  iwotfttsstvii^'t 
qiiarteis»    Duringi  this  iio1or.^^uM!s  Fesidencti u«8  ik»^>KvWi  *> 
to  tbe  PJaixftifi^-Andyetbe  was>tiev«r 'afipAled  to,  ''^A^'td^M^ 
the  tMdlector's 'saying  that  fae  n^ceiviad" 'the*  T^iit'i^  theJ-  '^ 
cooat  of  Ifutb^^  that,  appears,  by 'the •leai'nad'JadgeV  '^ 
r<epcNrt  XO,  hove*  beea  bis  Own  infererice,  and^ndt.>astiite-»^M 
meat  grounded  on  any  fact  within  his  knowledge. 


Vol.  VIII.  N  ALDERsoisr 
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Aldsrson  J.  If  this  case  depended  on  the  principle 
said  to  have  been  laid  down  by  Lord  TetUerden  in 
Freeman  v.  Jewry^  I  should  pause  before  I  gave  it  my 
assent.  But  it  is  not  necessary  to  decide  that  point ; 
for  though  under  some  circumstances  a  man  may  be- 
come tenant  by  act  of  law,  the  lessor  may  afterwards 
accept  another  tenant  in  his  stead.  The  Plaintiff's  case 
here  rests  altogether  on  the  testimony  of  the  collector, 
to  which  the  jury  were  entitled  to  give  what  decree  of 
credit  they  chose.  He  thought  fit  to  append  to  his 
statement  of  the  receipt  of  rent  the  qualification!  that 
he  received  it  on  account  of  Nuth,  The  jury  might 
believe  the  payment,  and  yet  see  grounds  to  disbelieve 
the  qualification  appended  by  the  witness. 


Park  J.  There  is  great  weight  in  the  circumstance, 
that  the  last  time  Nuth  paid  rent  it  was  on  the  exact 
quarter  day ;  that  he  was  never  afterwards  seen  on  the 
premises,  and  that  the  payments  of  Lewis  were  at  irre- 
gular periods.  The  allegation  of  the  collector,  that  the 
money  was  received  firom  Lewis  on  account  of  Nuth^ 
was  merely  his  own  inference,  unsupported  by  any  fact 
which  he  could  mention. 

Rule  discharged. 


Cant  WELL  v.  Earl  of  Stirling, 

n^O  an  action  on  a  bill  of  exchange,  the  Defendant 
pleaded  as  follows :  — 
And  the  Right  Honourable  Alexander  Earl  of  Stirling 
and  Dovan^  of  that  part  of  the  United  Kingdom  of 


It  is  no 
ground  for  a 
plea  in  abate- 
ment, that  a 
Defendant, 
sued  as  a 
Scotch  peer,  is  also  described  as  having  pririlege  of  parliament. 


Great 
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Great  Britain  hiA  Ireland  called  Scotland^  —  wbom  4b^ 
Plaintiff  by  bis  said  decIaratioD  admits  to  be  Earl  of 
Stirling  and  Dovauj  but  alleges,  tbat  he,  tbe  said  Plain- 
tiff, sued  out  his  original  writ  against  him  as  Alesander 
Hwnphre^  Alexander,  calling  himseir  Earl  of  StirUng; 
and  against  whom  the  Plaintiff  has  thereupon  declared 
as  the  Right  Honourable  Mexander  Mexander  Earl  of 
Stvfting  and  Ikman^  having  privilege  of  Parliament,  -^ 
comes  and  defends  the  wrong  and  injury,  and  prays 
judgment  of  the  came  writ  and  declaration  thereon 
founded,  because^  he  says,  that  he  now  is,  and  before 
and  at  tbe  time  of  suing  out  the  said  writ  was  and  from 
thence  hitherto  hath  been  Earl  of  Stiriing  and  Dovan^  of 
that  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  called  Scotland^  and  entitled  to  and  has  and  had 
privilege  of  peerage ;  but  he  further  says  that  he  has 
not»  nor  had  he  on  the  day  of  suing  out  the  said  writ, 
or  at  any  time  since  hitherto  privilege  of  parliament,  as 
by  the  dedaration  is  above  supposed ;  and  this  he  is 
ready  to  verify*  Wherefore  he  prays  judgment  of  the 
said  writ  and  declaration  thereon  founded,  and  that  the 
same  may  be  quashed. 
Demurrer  and  joinder. 


1882. 


Cantwell 

Earl  of 
Stirling. 


Mereaoether  Seijt.  in  support  of  the  demurrer,  A 
plea  of  peerage  ought  to  shew  in  what  manner  tbe 
peerage  was  created;  and,  if  the  Defendant  was  not  the 
firaC  peer  under  tbat  creation,  the  mode  in  which  the 
peenBge  came  to  and  vested  in  him ;  but  this  plea  does 
not  even  contain  any  distinct  or  positive  allegation  that 
the  Defendant  was  or  is  a  peer  of  Scotland.  And  the 
Defiendant  cannot  plead  in  abatement  of  the  writ,  or 
of  the  declaraUon  in  respect  of  the  form  of  the  writ, 
without  craving  oyer  of  the  writ  The  allegation  that 
the  Defendant  has  privilege  of  parliament  is  mere  sur- 
plusage. And  the  assertion  in  the  plea,  of  the  Defendant's 

N  2  tide 
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183^. 


Cavtwbll 

V. 

Earl  of 
Stirling. 


title  to  privilege  of  peerage,  and  the  denial  of  bis  privi- 
lege of  parliament  makes  the  plea  double. 

Spankie  Seijt  contrd.  This  is  rather  a  plea  of  mb« 
nomer  in  title  of  dignity  than  a  plea  of  peerage.  It  is 
beneath  the  Defendant's  dignity  to  treat  him  as  having 
privilege  of  parliament  only.  Privilege  of  peerage  is 
of  a  higher  nature.  Thus,  if  a  defendant  be  named 
baronet  only,  where  he  is  knight  and  baronet,  he  may 
plead  it  in  abatement.     Com.  Dig.  AbatemerU  (F),  19. 

TiNDAL  C.  J.  In  this  case  the  Defendant  has  been 
impleaded  by  his  proper  name  of  dignity,  and  has  been 
brought  into  court  by  the  proper  process;  but  he  sets 
up  as  ground  of  complaint  that  he  is  described  as 
having  privilege  of  parliament,  and  contends  that  he 
ought  to  be  described  as  having  privilege  of  peerage. 
And  the  question  is,  whether  those  words  may  not  be 
rejected  as  surplusage.  No  authority  has  been  adduced 
to  shew  that  in  a  case  like  this  the  words  *^  having 
privilege  of  peerage,"  are  necessarily  to  be  inserted 
in  the  declaration.  In  order  to  prevent  a  par^  from 
being  sued  a  second  time  for  the  same  cause  of  action, 
the  law  provides  that  he  shall  be  sued  by  his  proper 
title,  and  so  be  enabled  to  produce  the  judgment  against 
him  in  bar  of  another  suit.  He  may,  therefore,  plead 
misnomer  when  sued  by  the  wrong  Christian  or  sur- 
name, and  may  object  to  the  misdescription  if  sued  by  a 
wrong  tide  of  dignity.  The  Defendant,  however,  pro- 
poses to  go  further  than  that,  and  complains  of  a  mis- 
statement  in  what  is  mere  matter  of  addition.  But  at 
least  it  should  appear  that  the  addition  in  question  is 
material ;  for  it  is  laid  down  in  Com.  Dig.  (a),  "  If 
the  defendant  be  named  A.  B.  of  P.,  he  may  say  that 


{a)  Abatement 9  F.  %%. 


he 
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he  is  A.  B.  of  Z).,  and  not  of  P.    So^  if  he  be  named 

A  B^  smithy  he  may  say  he  is  A.  B.^  carpenter^  and  not 

smith.    But  if  the  addition  be  immaterial,  a  mistake 

cannot  be  pleaded  in  abatement :  as,  in  an  action  against 

A»  B,,  citizen  of  Y.,  one  of  the  company  of  Jtf.,  it  is 

no  plea  that  he  was  not  of  the  company;  or  against 

J,  Jf.,  attorney  of  Peter  de  MedtciSf  it  is  no  plea  that  he 

is  not  his  attorney;  or  against  A.M^j  dominam  de  B.f 

when  she  is  not  a  lady."     These  are  cases  of  mere  idle 

description,  the  name  of  itself  being  suflBcient  to  distin* 

goish  the  defendant     In  like  manner,  and  for  the  same 

reason,  we  may  throw  out  of  the  declaration  here  the 

words  "  having  privilege  of  parliament" 
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Cantwbll 

Earl  of 
Stirling. 


Park  and  Bosanquet  Js.  concurred. 

Alderson  J.  The  real  question  is,  Whether  these 
additions  constitute  any  part  of  the  name.  By  the 
authorities  which  have  been  referred  to  it  is  plain  that, 
when  immaterial,  they  are  considered  no  part  of  the 
name^  and  may  be  rejected  as  surplusage.  There  must, 
therefore,  be  judgment  of 

Respondeat  ouster. 


Same  v»  Same. 


Jan.  31. 


PURSUANT   to  the  above  decision,  judgment  of  A  party  has  in 

respondeat  ouster  was  signed  by  the  Plaintiff  in  this  f"^*l  ^^"^ 
''^  n  .^  dayi  time  to 

cause,    and   notice   thereof  given   to   the  Defendant's  plead  after 
attorney  on  the  25th  of  January.  judgment  of 

On  the  27th,  at  six  in  the  afternoon,  the  Plaintiff  ^J^^^^ 
signed  judgment  for  want  of  a  plea. 

At  eight  on  the  same  evening  the  Defendant  filed  a 

N  3  plea 


outterm 
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18S2.       plea  of  nor^^asmmpsU^  and  now  mored  to  set  aside  the 
«  '  bat  judgment  for  irregularity^  contending  that  be  had 

V.  four  days'  time  to  plead  after  the  judgment  of  respoikUmi 

ouster. 

Merewetfier  Seijt.  opposed  the  motion  on  an  aSdavit 
which  stated  that  the  last  judgment  had  been  signed 
under  the  adyice  of  an  officer  of  the  Court,  and  that 
the  action  was  brought  on  a  bill  of  exehange  doe 
May  81.  1881,  being  a  renewal  of  a  pretions  bill  dia* 
honored  by  the  Defendant  At  all  erents  the  Defendant 
should  have  applied  for  time  to  plead,  as  he  was  bouod 
to  plead  instanter^  having  delayed  the  Plaintiff  by  a 
nugatory  plea  in  abatement     But 

The  Court  thought  that  in  general  after  judgment  of 
respondeat  ouster,  the  party  haa  four  days  to  plead,  and 
made  the  role 

Absolnte  witheot  costs. 


Jan,  43.  Doe  dem.  Pearson  v.  Ries  and  Knapp, 

« Sept.  flz.  nPHE  lessor  of  the  Plaintiff  sought  to  obtain  pos- 

.^\r  session  of  certain  premises  in  the  Strand  by  virtue 

to  let,  and  P.  of  the  following 

to  tike,  a  ((  Memorandum  of  an  agreement  made  this  21  at  day 

Unfinished  of  September  1 829,  between  Messrs.  John^  James,  WilUam^ 

fttate,  for  the 

term  of  sixty  years,  being  the  whole  term  that  K.  has  the  same  leased  to  him^  at  the 
rent  of  s%sh  payable  quarterly,  the  first  payment  to  be  made  for  the  half  quarter  at 
Cbrittmas  next ;  P.  to  imure  the  premises*  and  to  have  the  benefit  of  an  insuraace 
lately  paid :  a  lease  and  counterpart  to  be  prepared  at  the  expense  of  P^  and  to  contain 
all  the  clauses,  covenants,  and  agreements  K.  entered  into  in  the  lease  granted  to  him  :** 
Heidi  an  actual  demke,  aad  not  a  mere  agreement  for  a  lease. 

and 
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and  Henry  Knapp,  of  Cirencester  Place  and  Fokj/  Street^        1892. 
in  the  parish  o(Si.  Mary^le^ioncy  and  county  of  Middle^     1.     ^  - ' 
jex,  builders,  on  the  one  part,  and  Mr.  William  Pearson^      FEARaosi 
o(  London  Wall,  in  the  city  of  Lcmdon,  auctioneer,  on  « 

the  other  parL  ^"'' 

^  The  said  Jokn^  Jajnes,  William^  and  Henry  Knapp 
agree  to  let,  and  the  said  William  Pearson  agrees  to 
take,  all  that  house  and  premises,  exhibition-room, 
Yaults,  and  cellars,  in  the  unfinished  state  they  are 
now  in,  situate  on  the  south  side  of  the  Strand,  and 
known  as  numbered  101  and  102,  the  same  being  in 
depth  from  the  Strand  to  Fountain  Courty  and  in  the 
parish  of  5/.  Clements  Danes,  and  county  aforesaid,  for 
the  term  of  sixty  years,  or  thereabouts ;  being  the  whole 
term  that  they  the  aforesaid  John,  James,  William,  and 
Henry  Knapp  have  the  same  premises  leased  unto  them ; 
at  the  yearly  rent  or  sum  of  S2Sl^  clear  of  the  land-tax, 
sewers  rate,  and  all  other  rates,  taxes,  and  assessments 
whatsoever,  that  now  are  or  may  be  hereafter  imposed 
by  act  of  parliament  or  otherwise,  whether  parliamentary 
or  parochial ;  the  said  rent  to  be  paid  quarterly  on  the 
four  most  usual  days  of  payment  of  rent;  the  first  pay- 
ment to  be  made  for  the  half  quarter  at  Christmas  next* 
The  said  William  Pearson  also  agrees  to  insure  the 
whole  of  the  premises  in  the  Westminster  Fire  Office  in 
the  sum  of  5000/.,  in  the  joint  names  of  William  Pearson 
and  John,  James,  William,  and  Henry  Knapp,  or  such 
other  name  or  names  as  they  may  appoint.  The  said  (a) 
lease  and  counterpart  to  be  prepared  by  the  attorney  of 
the  said  John,  James,  William,  and  Henry  Knapp,  and 
at  the  expense  of  the  said  William  Pearson,  and  to  con- 
tain all  the  clauses,  covenants,  and  agreements  that  they 
the  said  John,  James,  William,  and  Henry  Knapp  have 
entered  into  and  agreed  upon  in  the  lease  granted  unto 
them  of  the  aforesaid  premises. 

(a)  Sic. 

N  4  «  Mr. 
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18S9.  **  Mr.  Pearson  to  have  the  benefit  of  the  insurance 

which  has  been  lately  paid,  without  any  charge  or  ex- 
pense to  himself  for  the  same.  In  witness  whereof  the 
aforesaid  parties  have  hereunto  set  their  hands  the  day 
and  year  first  above  named. 

W.  Pearson. 

J.f  J.y  fV.y  and  H.  Knapp" 

At  the  time  of  the  agreement  the  Knapps  had  mort- 
gaged the  premises.  They  were  partly  unfinished,  and 
stood  in  need  of  considerable  repairs,  and  the  lessor  of 
the  Plaintiff  was  let  into  immediate  possession,  to  finish 
them  at  his  own  expense. 

The  Defendants  resisted  the  action  on  the  ground 
that  the  above  instrument  was  only  an  agreement  for  a 
lease,  and  not  a  demise  per  verba  de  prcesenti;  and  a 
verdict  having  been  obtained  for  the  Plaintiff  at  trial 
before  Tindal  C.  J.,  Middlesex  sittings  after  last  term, 

Storks  Serjt.  obtained  a  rule  nisi  to  set  it  aside  on 
the  ground  urged  at  the  trial. 

Witde  Serjt.  {Bompas  Serjt.  was  with  him)  shewed 
cause,  and  relied  on  the  stipulation  to  pass  the  whole  of 
Knapp^s  term  upon  the  covenants  under  which  they  them- 
selves held  it,  coupled  with  the  words  ^^  agree  to  let  and 
agrees  to  take,"  as  indicating  an  intention  that  an  im- 
mediate interest  should  pass ;  when  the  Court  called  on 

Storks,  {Stephen  Serjt.  was  with  him,)  to  support  the 
rule.  They  cited  Goodlitle  d.  Estwicke  v.  fVai/{a)f  Doe  d. 
Coore  V.  Clare  (6),  Morgan  v.  Bissell  (c),  Poole  v.  Bent' 
ley  (rf).   Tempest  v.  Randings  (^),  Hamerton  v.  Stead  {g\ 

(a)  iT.R.  735.  (^  is  ^^t^  x68. 

(b)  a  T.  R.  739.  (#)  13  Bash  18. 
\c)  3  Taunt.  65.  (ff)  3B.&  C.  478. 

Dtmk 
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Dimky,  Hunter  {a);  but  the  point  in  question  having        1832. 

been  so  repeatedly  and  recently  discussed,  (see  Stanifbrth  -  ^-  ^ 

Dob  uOffi* 
y.Fax{b)j  where  all  the  authorities  are  collected,)  it  would      Pkabson 

be  superfluous  to  state  more  than  that  the  stipulation  v. 

for  a  lease,  of  which  the  covenants  were  undefined,  — and 

for  the  payment  of  only  half  a  quarter's  rent  at  Christ" 

maSf  though  the  agreement  bore  date  September  21st,  — 

and  the  circumstance  of  the  Knapp^  having  mortgaged 

the  premises,  —  were  relied  on,  as  shewing  an  intention 

that  an  immediate  interest  should  not  pass. 

TiNDAL  C.  J.  Both  on  the  form  of  the  instrument 
itself,  and  on  the  authority  of  decided  cases,  I  think 
this  agreement  is  not  executory,  but  conveys  a  present 
interest  to  the  lessor  of  the  Plaintiff.  Upon  the  general 
and  leading  principle  in  such  cases,  we  are  to  look  to 
the  words  of  the  instrument  and  to  the  acts  of  the 
parties  to  ascertain  what  their  intention  was:  if  the 
words  of  the  instrument  be  ambiguous,  we  may  call  in 
aid  the  acts  done  under  it  as  a  clue  to  the  intention  of 
the  parties.  The  instrument  in  question  undoubtedly 
does  contain  a  stipulation  for  a  future  lease  and  counter- 
part, and  that  rent  shall  not  be  paid  for  the  first  half 
quarter  after  the  date  of  the  instrument. .  Those  are  the 
points  chiefly  relied  on  by  the  Defendants.  The  lessor 
of  the  Plaintiff  contends  that  the  instrument  contains 
words  which  have  been  decided  to  be  words  of  present 
demise  (c) ;  that  the  agreement  for  a  future  lease  is  not 
incompatible  with  a  present  demise  ((/),  particularly 
where,  as  in  the  present  case,  the  party  is  let  into  im- 
mediate possession,  although  no  precise  day  is  men- 
tioned from  which  rent  is  to  commence. 


(a)  sB,t^  jt,  321.  (d)  Doe    dem.     Walker     v. 

(b)  7  BingJb.  590.  Groves^  15  Eaitr  144.     Barry 
{e)  See    Stanifortb    t.  F0X9      v.  NugenU  cited  in  Roe  v.  Jih- 

7  Bingb*  590.  burner^  5  7*.  H.  165. 

First. 
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1 894.  First,  then,  as  to  the  stipulation  for  a  future  lease. 

Z^y^^i  In  all  the  cases  in  which  such  a  stipulation  has  been 

PsAMtt^  held  to  render  the  agreement  containing  it  executory, 


v-*^ ,  tlie  termor  of  the  future  lease  have  been  unasoertmioed  at 
the  time  of  entering  into  the  agreement,  whereas  here^ 
the  future  lease  is  to  be  prepared  by  the  attorney  of  the 
Defen^nt  Knapp^  and  to  contain  **  all  the  clauses, 
covenants,  and  agreements  that  they,  the  Knapps^  have 
entered  into  and  agreed  upon  in  the  lease  granted  to 
them  of  the  aforesaid  premises:**  clauses,  therefor^ 
which  were  either  in  the  possession  of  the  Knappii  or, 
at  least,  wit&in  their  knowledge.  This  agreement  for  a 
future  lease,  therefore,  leaves  nothing  uncertain,  and 
does  not  fall  within  the  principle  of  those  cases  which 
have  held  an  agreement  with  a  clause  for  a  future  lease 
exeieutory,  on'  the  ground  of  present  uncertainty. 

lite  next  point  is,  that  no  precise  day  is  fixed  from 
when^  the  rent  is  fo  commence.  If  that  bad  been -left 
quite  vnorirttiiin,  there  might,  perhaps,  have  been  some 
ground  for  conteifiding  that  the  lessor  of  the  fdaintiff 
took  no  interest  inl  the  premises  tSl  the  time  when  rent 
was  to  accrue.  But  taking  all  the  ctrcumstances  of  the 
<tee  io^iSier,  the  observation  ratbSer  makes  the  other 
way.  FW  on  the  execution  of  the  agreement  at  the  end 
of  September  the  psirty  is  put  into  immediale  possession 
of  premises  requiring  considerable  repairs,  and  at  the 
Christmas  following  he  is  to  pay  half  a  quarter's  rent. 
'We  cftbmt'bat  Infer  from  this  that  he  was  to  be  ex- 
cttsM  P^A^  any  r^nt  for  the  hdlf  quarter  which  he 
wouici  probably  be  obliged  to  devote  to  repair%  and 
duiing  which,  tensequently,  he  Mrould  have  no  enjoy- 
ment of  the  premiises. 

Nou',  whiat  are  the  arguments  on  the  other  side? 
*•  Agrees  t6  let  and  agrees  to  tdke^*  have  been  held 
words  of  ]kesetit'  d^ise  from  the  case  of  Goodtitle  d. 
Eiiwicke  V.  Way  to  the  present' time.     Then,  the  party 

is 
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is  pot  into  immediate  possession;   and  what  circum'-       189^.< 

stance  can  guide  us  with  more  certainty  to  the  conclo- 

sion  that  it  was  intended  to  pass  an  inunediate  interest  ? 

If  the  landlord  meant  that  the  instrument  should  be 

only  executory,  at  least  by  giving  possession!  he  fnr- 

aishes  the  strongest  evidence  the  other  way»    But  there 

are  other  circumstances  to  lead  us  to  ttie  same  condiv- 

sion.    The  premises  were  unfinished ;  the  tenant  was 

to  pot  them  in  repair.    If  the  agreement  were  oi>ly 

m^evtarjy  the  landlord  might  exclude  the  tenant  before 

he  had  derived  any  benefit  from  the  expend  incurred; 

a  risk  t0  which  no  prudent  perscm  would  be  likely  to 

expose  himsdC    Then^  there  isj  a  stipulation  that  the 

tenant  is  to  insmre^  and  to  have  the  benefit  of  an  insur^^ 

aoce  lately  made*    What  does  that  shew,  hut  th«t»  as 

he  takes  the  ANrnner  insurance,  he  is  to  be  responsible 

lor  the  premises  from  the  time  of  the  transfer ;  and  he 

could  only  be  called  on  to  be  so  responsible  oa.  the 

aepposition  of  his  taking  an  inunediate  interest.    There 

is^  indeed,  good  reason  to  contend,  that  the  agreement 

was  meant  to  be  an  absolute  assignment  of  aU  the  interest 

the  Kaapps  had  in  the  premises. 

It  was,  a|  all  events^  a  legal  demise,  with  •  right  to 
immediate  possession,  and,  therefore^  the  rule  whpch  hat 
been  obtained  on  the  part  of  the  Defendants,  must  be 
discharged. 

Park  X  The  intention  of  the  parties  mpst  be  c6\t^ 
leded  from  the  instrument  they  have  executed,  and 
looking  at  that,  as  far  as  the  term  is  concerned,  ther^ 
teems  to  have  been  an  intention  to  assign  if,  But  the 
lessor  of  the  Plaintifi*  was  to  complete  th^.pfeiv|if$M  ^u^, 
to  have  the  benefit  of  ao  insurance  already  ^ff^ted»  and 
those  circumstances,  taken  together,  are  almost  con«r 
dusive  to  shew  an  intention  to  pass  an  immediate  interest. 
I  refrain  from  going  into  the  cases,  because  we  h^ve  ^o 

recently 
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lAS2m       recently  considered  them  in  Pinero  v.  Judson  {a)  and 
\^ '  ^       Staniforth  v.  Fox^   where  they  were  all  collected.     In 
Peaiuon      Sjoe  dem,  Jackson  v.  Ashbumer  {b)  Ashhurst  J.  said,  **  I 
V*  entirely  agree  to  the  position,  that  whether  an  agreement 

of  this  kind  shall  or  shall  not  be  considered  as  a  lease, 
ought  to  depend  on  the  intention  of  the  parties ;  which 
must  be  collected  from  the  words  of  the  agreement,  and 
from  collateral  circumstances.     Where  the  words  are 
de  p'CBsentij  ^  I  demise,  &c.,'  or  an  agreement  that  *  the 
party  shall  hold  and  enjoy,'  and  the  party  is  immedi- 
ately put  into  possession,  the  landlord  shall  not  after- 
wards turn  him  out  of  possession,  and  say  that  it  was  not 
a  present  demise;  for  the  permitting  the  party  to  enter 
is  strong  evidence  to  shew  that  the  landlord  intended  to 
give  a  present  interest."     That  is  the  ground  on  which 
we  decide  here.     If  these  be  words  of  present  demise, 
it  is  immaterial  whether  the  instrument  be  called  a  lease, 
an  agreement,  or  a  memorandum   of  agreement     In 
Goodtitle  d,  Esiwicke  v.  Way^  the  duration  of  the  term 
was  not  settled,  nor  the  covenants  of  the  lease.     In  Doe 
d.  Coore  v.  dare  the  lessor  had  no  power  to  grant  a 
lease.     In  Tempest  v.  Rawlings  the  covenants  for  the 
future  lease  were  not  ascertained,  and  the  party  was  not 
let  into  possession ;  but  Po(^  v.  BenUey  is  not  distin- 
guishable from  the  present  case. 

BosANauET  J.  I  am  of  the  same  opinion.  The 
question  is,  whether  it  was  the  intention  of  these  parties 
that  the  lessor  of  the  plaintiff  should  take  an  immediate 
interest,  or  wait  till  the  execution  of  a  future  lease. 
However  desirable  it  may  be  to  find  some  certain 
criterion  for  ascertaining  the  intention  of  parties  upon 
such  occasions,  the  difference  between  instruments  is  so 
great  that  none  such  has  yet  been  discovered.     The 

(tf)  6  Bingb.  ao6.  (b)  5  T.  R,  163. 

stipulation 
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^pnlation  to  grant  a  future  lease  has  been  considered  18S2. 
insufficient  for  that  purpose,  for  though  a  circumstance 
to  be  looked  at,  it  is  of  itself  inconclusive.  The  lan- 
guage adopted  in  the  present  instrument  has  always 
been  held  to  import  a  present  demise,  and  that  inference 
is  borne  out  by  the  acts  of  the  parties.  The  lessor  of 
the  plaintiff  takes  a  large  unfinished  house  at  a  con- 
siderable rent ;  he  enters  immediately,  and  at  the  end  of 
the  first  quarter  is  to  pay  only  half  a  quarter's  rent:  but 
nothing  is  more  common  than  an  abatement  out  of  the 
first  payment  of  rent,  where  the  tenant  is  to  begin  by 
laying  out  money  on  the  premises.  Then,  the  transfer 
of  the  existing  assurance  could  scarcely  have  been 
agreed  on  if  the  tenant  was  not  to  take  an  immediate 
interest  in  the  premises.  And  there  is  no  validity  in 
the  objection  that  the  covenants  in  the  future  lease  were 
left  uncertain,  for  it  was  to  contain  the  same  covenants 
as  that  which  the  Knapps  either  had  in  their  possession, 
or  had  the  means  of  referring  to. 

Aldersok  J.  There  is  nothing  in  the  circumstance 
that  the  rent  was  not  to  commence  from  the  date  of  the 
agreement.  It  is  accounted  for  by  the  fact,  that  the 
lessor  of  the  Plaintiff  was  to  complete  an  unfinished 
house ;  and  it  was  the  obvious  intention  of  the  parties 
that  an  allowance  should  be  made  for  the  time  during 
which  he  should  have  no  useful  occupation. 

It  wopld  be  most  unjust  to  hold,  that  on  this  account 
the  immediate  interest  did  not  pass ;  for,  if  that  were  so, 
the  party  might  incur  expense  in  repairs,  and  then  be 
deprived  of  the  fruits. 

There  are  many  parts  of  the  agreement  which  go  to 
shew  an  intention  to  pass  an  immediate  interest,  and 
there  is  nothing  but  the  stipulation  for  a  future  lease  that 
has  an  aspect  the  other  way.  A  stipulation  to  that 
effect,  however,  has  been  bolden  to  shew  an  intention  of 

giving 
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18S2.  fifi^u^  further  securiCyi  but  not  of  deferring  the  interest 
to  be  acquired,  onlesft  where  the  terms  of  the  fiitiire 
lease  ere  left  in  uncertainty.  Here  the  terms  of  the 
lea$e  may  be  said  to  be  comprised  within  the  four 
comers  of  the  agreement;  for  reference  is  there  made 
to  a  lease  in  the  possession  of  the  grantors,  the  terms  of 
which  are  to  be  transferred  to  the  lease  to  be  granted  to 
the  lessor  of  the  Plaintifi. 

Rule  discharged. 


Jan.  a5.  Anthony  v.  Haneys  and  Hardino. 

« 

Tmpass  for  HPRESPASS.  The  declaration  stated,  that  Defend- 
««tcring  Plain-         ^^  ^^  ^  ^^  o[  November  18S0,  and  on  diTere 

Plea,  that  cer-  Other  days  &c.  between  that  day  and  the  commence- 
tain  goods  of  ment  of  the  suit,  broke  and  entered  Plaintiff's  close  at 
were'thm  Much  Haddon  in  the  oounty  of  Hertford;  and  with 
and  that  they  feet  In  widking  trod  down,  trampled  upon,  and  con- 
^1^  ^  ^"^^  "^  spoiled  Plaintiff's  grass,  and  with  cattle  and 
doing  no  on-  ^^^^Mets  of  divers  carts,  &C.  crushed,  damaged,  and 
necenary  spoiled  Other  grass ;  and  with  the  feet  of  the  catde  and 
'    H^d  ill       ^^  wheels  of  the  carts  subverted,  &c.  the  earth  and  soil 

of  the  close,  and  then  and  there  put,  placed,  and  laid 
down  divers  quantities,  to  wit,  5000  bricks,  S&c  in  and 
upon  the  said  close,  and  kept  and  continued  the  same 
without  the  leave  or  license  and  against  the  will  of  the 
Plaintiff,  and  thereby  greatly  encumbered  die  close,  and 
pulled  down,  prostrated,  and  destroyed  one  barn,  three 
outhouses,  and  three  leantos  of  Plaintiff,  and  in  90 
dioing  dug  up  and  subverted  the  earth,  and  made  divers 
boles  therein,  and  seized,  took,  and  carried  away  the 

materials  of  the  said  barn,  outhouses,  and  leantos. 

There 
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There  was  a  second  count  for  sebdng^  taking,  and 
carrying  away  a  cart,  and  divers  goods  and  chattels  of 
Plaintiff;  and  a  third  count,  for  breaking  and  entering 
a  certain  otiier  bam,  outhouses,  and  leantos  pf  Plain- 
dil^&c. 

Plea,  first,  the  general  issue,  on  which  issue  was 
joined ;  second,  that  before  and  at  the  said  tim^s  iAxqu^ 
&C.  in  the  said  first  count  mentioned,  the  Defend* 
ant  John  Haney  was  the  owner  of  and  entitled  unto 
a  certain  barn,  three  outhouses,  and  three  leantos, 
and  divers  goods  and  chattels,  to  wit,  10,000  bricks, 
10,000  tiles,  5000  planks  of  wood,  5000  joists,  5000 
ties,  5000  girders,  5000  pieces  of  wood,  5000  loads 
of  timber,  and  1000  weight  of  iron,  of  great  value, 
to  wit,  of  the  Value  of  200^ '  Chen  respecttvaly  stand- 
mg  and  being  in  and  upon  the  said  close  of  the 
said  Plaintiff  in  which,  &c. ;  wherefore  the  said  D6« 
fendant,  John  Haney^  in  his  own  righti  and  James' 
Hafuy  and  Joseph  Harding^  as  the  servafitb  of  the 
said  John  Haneyf  by  bis  command)  9t  the.  aai4  several 
times  when,  &c.  in  the  said  first  count  mentioned, 
entered  into  and  upon  the  said  close  in  which,  &c.  in 
order  to  pull  down,  remove,  tajke,  and  carry  away  the 
said  barn,  outhouses,. and  leantos,  and  tp  take  and  carry 
away  the  said  goods  and  chattels,  and  did  then  and 
there  pull  down  the  said  barn,  outhouses,  and  leant^ 
and  did  take  and  carry  away  the  matisrials  thereof  aivd 
the  said  goods  and  chattels,  in  the  said  carts,  waggons, 
and  other  carriages  drawn  by  the  said  cattle,  (iom  i|nd 
out  of  the  said  close  in  whicbf  &c,  and  in  sp  doing, 
they,  the  said  Defendants,  at  the  said  *aeve?|i'l  timfes 
when,  &C.  in  the  said  first  count  mentioned,  did  neces- 
sarily and  unavoidably  with  their  feet  in  walking,  ^ 
little  tread  down,  trample  upon,  consume,  and  spoil  a 
little  of  the  grass  there  then  growing  and  being,  aifd 
did,  with  the  wheels  of  the  said  carts,  waggpns,  and 
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other  carriages,  a  little  crush,  damage,  and  spoil  other 
the  said  grass  tfiere  also  growing,  an^Vith  tne  feet  of 
th\e  said  catfle,  and  witli  tlie  wheels  of^  the  said  cart^ 
waggons,  and  other  carriages  did  a  little  subvert,  da- 
n^age',  aiid  s|3oil  tlie  6arth'ancl  soil'oi  the  said  i^o^e,  and 
did  necessarily  and  unavoidably  put,  .place,  and  lay  in 
aild  i!iip6n''the  said  close  in  wliich^  &c.  the  said  ^bricks, 
tiles,  Wobc?,^  arid'  ruobisli  in  t^'e  said  first  cbiint  iiien- 
tidn^d,  oeing  part' 'of^  tlie  mate  rials  of  the  said  oaTn^ 
btiAiotises^'bhd  Teantds,  and' there  1ceep  and  continue 
the  same  for  a  snort  time,  to  wi^  until  the  same  could 
u6  put  m  the  said  carts,  waggons,  and  other  carriages 
tb  lie  removed  fi^m'  tKe  said  closed  doiiig  no  \ihijeces- 
sdi^y  ' ddliibge  to  the  'said'  i'laintiff'^on  IL  Wc^^^^ 
d(bnBsiid,"ys*'(hey'  lawfully  might  for  the 'cause  afore^ 
skid]  ^icn  are'th^  said  several  supposed  trespasses  in 
ihe 'IhttedtiWoi'y  pari  df  tMis  pW  mehtronecl!'    f)emur- 

i^i^'atid'jbtttd^A  '"••"!  •^'"-  ^'-  '•'"'  •'*•   '^-"^  '^'^  "  ^'""; 

"  Si^m'S^fit'^i^  to'  Wave-  argued  'iri  support^  tlie 
d^fa^rr^,'btitWc^\irtdMle'doV':^       /'  n'...^.    ...  .■ 

'"AlAJori^h;  'WitHiJut-H'denciy  <}<■  Wfill  iifiWail^  A'Wfii 
<ftdnttt"Wtel-  tWe'^dtt.ti^-aP'Arfotkei';  lidckkU^'feveVy'iftiiri's 
hobsft-Ji'hft'crfitW, '  jrt  he  mij  'eflter'  tH^'  i'/aiir'  ^(  nhoihir 
to  tee^^kt  m  <i^  ^ddW.'^-pfo'Wderf  He  1)6  gdJlty^f'no 

niili^te)'<^i^th»'Vtemotl''M  Tdifnd4^t>n'a'  ilits- 
<k>riWfilloft  iB^' ili5Sa}<'p!i<!WiWi^  o!P"the' (kisfe  ^'Te^lk^'f. 
PHskiti{\i)r'^eth  A  ^^  'ttitit'th^^^UUkiii"eKt^te!U'the 
lJfdlntlff*S'«yMte  byieaVy  (H"His"Wfe,  tb 'ikke"  gtiodsf  &M 
tb  Mtn'fty  the  Mflfk'/vfk  ilelrf  ill: '  '*BWWtai'  regdrd  te'  a 

.'      Inn       .-111'     'lli'     il'W-      IiKi     (1         '■'      '.I'      »'■    !>     •''     'I"      '• 

(a)  C/v.  £/<s.  446.     See  alto      vaot ;  and  Higgiiu  v.  jfnJrtWt 
H«Uringiia<i»  ••'^.    Ri^,    Cro.      » Roll.  Rep.  SS' 
Mt.^fi.'ikt6-^dcauie  by  a  tet- 
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dose^  supposing  goods  to  be  lawFuUy  on  it, — and  it  is  not 
to  be  assumed  that  they  are  there  unlawfully, — the  owner 
of  the  close  is  bound  to  permit  the  owner  of  the  goods 
to  enter  and  take  them :  he  enters,  therefore,  under  an 
implied   licence.     In   the  present  case  the  demurrer 
admits  that  the  barns  and  outhouses  belonged  to  the 
Defendant,  and  the  Plaintiff  not  having  averred  that 
they  were  affixed  to  the  freehold  or  unlawfully  on  the 
close,  it  must  be  taken  that  they  were  chattels,  and 
lawfully  there.     Now,   if  trees  be  blown  down,  it  is 
no  trespass  for  the  owner  to  enter  the  land  into  which 
they  fall,  to  take   them :    Millen  v.  Hawery  (a),  Vin. 
Ahr,  Tresp.  H.  a.  2.    So,  if  a  fruit  tree  grow  in  a  hedgei 
and  tlie  fruit  fall  into  another's  land,  the  owner  may 
go  upon  the  land  and  fetch  it.     Vin.  Abr*  Tresp,  L.  a. 
So,  if  a  man  is  to  lop  his  tree,  and  he  cannot  do  it 
unless  it  fall  upon  the  land  of  another,  he  m^y  justify 
the  felling  of  it  upon  the  other's  land ;  DyJce  v.  ZHm- 
sian.  (fr)     In  like  manner  he  may  justify  chasing  sheep 
upon   another's  ground  if  he  cannot  otherwise  drive 
them  off  his  own.    Millen  v.  Fandry.  {c)     There,  "  the 
point  singly  was  but  this ;  I  chase  the  sheep  of  another 
out  of  my  ground,   and  the  dog  pursues  them  into 
another  man's  land  next  adjoining,  and  I  chide  my 
dog ;  and  the  owner  of  the  sheep  brings  trespass  for 
chasing  them :  and  it  was  argued  by  Whistler^  of  Graj/s 
Inn^  that  the  justification  was  not  good,  and  he  cited 
Co,  lib.  4-.  88.  b.  that  a  man  may  hunt  cattle  out  of  his 
ground   with  a  dog,  but  cannot  exceed  his  authority; 
and  by  him  an  authority  in  law  which  is  abused  is  void 
in  all ;  and  to  hunt  them  into  the  next  ground  is  not 
justifiable.     But  per  Crew  C.  J.  It  seems   to   me   that 
he  might  drive  the  sheep  out  with  the  dog,  and  he 

(a)  Latch.  13.  V.   Moodyy    i  Ld,    Rajm,  ajo. 

(b)  6  Ed,  4.1%,  Churchwards,  Studdjti^EasU 
{c)  Popb.  i6z.     See  Sutton      249. 
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could  not  withdraw  hh.  d<ig  when  Jhe  would  in  ^n  io- 

stantt  aod  therefore  it  i3  opt  like  to  tbecsseoF  $S  £•  S.^ 

where  trespsfls  was  brought  for  entering  into  a  warreHy 

and,  there  it  was  pleaded  that  there  was  a .  pl^e<^aot  in 

his  land,  and  his  hawk  flew  and  foUowf^  ^^  IQtotbe 

plaintifPs  ground,  and  there  it  seems  that  it  is  not  a 

good  justification,  for.  be  may  pursue  the  h^wk,  ibut 

cannot  take  the^pheasant.  6  E.  4r.    A  oiaik  /ciits,  thorns, 

and  they  fall  into  another  rtian's  land,  apd  in  irefpass 

he  justified  for  il^  aad  the  opinion,  was,.  tb^DBOtwith* 

staading  nhts  justification  tre^pas$,lies»  .bf^cauaeihe  .did 

not  plead  ibstt  he  did  his.  best  endea?oui!  to,  biiider. their 

falling  there,  yet  this  was  a  hard  case*    BiM  this  case 

is  opt  like  to  these  cases,  for  here  it  was  .la.wful  tO'Cbase 

liiem  otti  of  bis  own  land,  and  be  dki  tm  bes;^  ea- 

deaiTx>iir  to^  recall  the  dog^  and>  therefore,  tre(pa$|$  does 

not  lie*"  .  The  same  principles  are  laid  down  in  Com. 

JOt^n  JRleader^  3.  M  4&     In  the  Year .  Bqak, .  1 7  A  6. 

k  is  aakl  to  be  a  lawful  caus^.  to  enter. a  m9^»  park,  to 

sbe»  >hiaii  evideooe  to.  avoid  a  suit*  .In, all  st^ch  cases 

tb^ . defi?ndadfl2  may  be  said  to  hViVea  sort.pfiyrfij^:  of 

netesaity:  >as  vrbere  he  pursues  goods,  wjikh.beive  been 

atoieUi  .  So,,  where  <a  comoion  highway,  isi  out  of  repair 

by  the  overflowing  oE  a  river  .ok  other  etuse,  pasisgngers 

have  a-  right  to  go  upon  the  adjpimog  imd. .  4is0r  y. 

French  (a),  ,Htnn*%  case*  (6).  .  Or,.if  ^.  makes^a  leasf^  for 

year^,  excepting  th^  trefis  which  he  wc^uld  aft^wards  sell, 

the. law  gives  ^e  iessor  and  those  ^ho  vould  buy  power 

to  entnr  and  Iqpk.  at  the  treesy  for  without;  sigbit:  none 

woiddbuy,  and  without,  eutry  nooe  would  seisr  L^Bbrd^s 

case^(c} {  And  a  man  may.tnter  .the. land  of.  ano^ter  to 

obaie  a  nuisanof^   Com^  Dig,  PUader^  3  M*^^  > 

If'tbc'  defendant  have  no  right  to.^ter»  ^  ONy  be 


(c)  u  iUp^  5»  <!• 


without 
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irkhout  remedy,  fer  perad venture  upon  hb  demaridiag 
the  floods  the  plaintifF  mny  decline  to  make  ansoiery  or 
in  anjrtt'ide  to  stir  in  the  affair,  and  withootTcAisal  <)n 
the  part  of  the  plaintiff  as  well  as  demand  On  tiie*  part 
of  tbedeiendant,  trover  will  not  lie^ 


IBM. 
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TinikAL  C.  J.    The  s^oond  ]>lett  in  thia  t^t  caboot 
be  stipporterf  in  law;    and  lA  >k  faiad  >on-4'groinid 
nmth  short  of  that  which  hab  beenr'  itrgMtd'  tik^day. 
The  Defendant  Honey  states^  as  the  grOUml  ofi  hi^ 
ri^t  Tor '  cnttiriifg  •  th«  Piaintitf^  cdose^  thk  he'  ima 
the  owner  of  a  certain  barn,  dilred  oUSboa^  4|hrce 
leantoa,  and  certain  chattels  standing  and  batag  on  the 
Plaintiff's  dose,  and  then  goes  on  to  jn8tify>the<(Tespn8s 
ia  question^    I  cannot  collect  from  thia  slatda»ant'bilt 
that  the  faarn^  leantos,  &c«  were  stakiding>on  uhedon 
hi  the  ordiDttry  acceptation  of  the  temiyithat  fs,'iw«ve 
afflited  to  the  ft-eebold  ^  and  fche  itathlefi:,  beca^ae'the  Dd- 
fendant  admits  that  'he  dug  op  thb  soil'  06  tfae'£faiintii* 
in  order  -to  rentove  the  ■  barn ;  i  A'  other  wevda^  <  ihat>  he 
entered  the  soilof^aiiotber^Mul  bk'oketit  *faiioT]^;wMit 
he  dai^tw^d  as  Ms  owiw    Thsfl  ivodld  be  to  take/  «he>iaw 
into  his  t>wn  hands,  tod  to  mukv  an  ^odon^oPejeotatetit 
umvciMiiaTy.    If  so^  tlie*  plea  wbidh  is  Iwd^  wpart^  ie^ 
omkrthe'eowiiiicifi  rule,  hiA  for  tbewtole,  and  jndgt 
inent  mast  be  grteii  fo^  the  Plaintiff     Bilkt^we  Aratiii* 
wiHing  to  decide  the  €ase  on  so  narrbtiria  groctndr  far 
ereii«if  the  iMkm  hbd  not  'been  affiitM  lO'th^xfwahoW, 
the  Defendant  has  ^shewn  on  -riiia^'pleii'b^rjQsiifloation 
of  bis  Entering  to  take  it  Muy^  "In  titoe  of  Hhi^iCHses 
nSeti^  to  hM  the*  pleii'beW allowed,' 'eibcept'wifins 
the   defendant   has   sheWn  tlie   chrctfni#taMes*>  under 
wbi^  Ms  property  was  pkced^oti  ib^'fi)s41"ofv»dDdlher. 
Here  the  Defendant  has  confined  himself  to  the  state* 
ment  that   they  were  there,   without    attempting    to 
shew  how.     To  allow  such  a  statement  to  be  a  justi- 
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fication  for  entering  the  soil  of  another,  would  bo  op^* 

i^g  too  wide  a  dpor  ,to  parties  .to  attempt ,  rig|>tiQg 

th^mse^Ives  witl;^>ut.r^(vrti^g.  to  law,  ^d  yfoaid  pecos- 

sarily  ten^^tp  bireocb  qF  the  pes^ct^    Let  ua  examine 

two  or  three  of  the  cases  which  have  been  cited  oD:  die 

part  of  the  Defeq^laqt^,,  An(}  first,  Ijhat^pf  fruit  Ml^j^ 

into  the  ground  of  another :  that  falls  under  the  head 

of  an   accidiept,  ibr, which  the^  .di^^tjidapt  ip  p^  re« 

sponsiblci  and  which  he  sbew^  py  hjs.-pleaibefpiv^.be 

can  make  ,oMt  a  right  ito  eni^r«     Sa  in  the  cas^  pf.fi. tree 

wbich  is  l)Iown  do.^n,  or.  through  d^cay  ialUintp  tbie 

ground  .of  a  neighbour,  the  owner  may  enter  ,an|d  take 

it*.  Rut  trbe.disti^ct'^Q  i^  taken'  hy  Laickf  v^h9  silja 

that  if, jit  bad  ^l^n  in i that,  direction > from »tli^.pwner's 

ciU^ng  it|  he  could, aiot  justify ^ the. entry. .,  4b  to  the 

G^sf^B  Yhier^8P<|Jsvb^yQxbf^^  ^"ipl^nioHsJy  uikW;4Ki4rthe 

owner  j)tOT/UQ^)tOrolMf|ii)|)o$se^p»  tb^  f^ripcipl^.i^  laid 

4gwa(.h}ii0l^ks^e^(^\  wbp  «af%  **  Aif  thfj  pub)fC:Paace 

is  a.svpwpr  .coi^sJdeiTMWj  Jp  ,apy  pne-i^li'jit^ri^ale 

{X^Pfirtyy  aiHias.iC,individpaUi9vere  once.aUowed  tpuae 

private  >n^  as,A  f^pij^y.fpr,  pf:ivatevinjvi|^p,(  *U>  spci«l 

jo^tiGeii«iAst.,qea^,  .t,he.i$l^|pi?i;.  >;^Q^)4  igVveiUwr  tftthe 

weaky .  Mdc,e9^y  n^n  m^^  rfE^vftrti  i^  a  sifato  pf  natRce; 

for  these  reasons  it  is  provided>»i<batft|Ji|is.  na|MnL|rigbt 

of  recaption  shall  never  l)e  exerted  where  such  exertion 

iOuj^t)Ppca^n)$!((rife.mldi(^9dHy  wptfntiopjT  pxo^qdaifig&t 

ttbe  fm^  ofsortiety^M  i^Mim  iu»tfua<^,  ^  bpr^^i9,Mik^ii 

awly,  and  Itfvid  lim  in  ft  cmmWi  ^^  fw,?  pr  .n  public 
iwn  I  m«^y  J^'ivUf  ^iza.hiwr.^Q  «nynO«'^.Mf^(ftltmt  I 
caoQptJttHi/y^b^fiakic^/op^  ia<>pi>isat^«t(ifbky  9^  efitepN* 
ingfjon  4bef  grounds  of  [a  third'  pei;s0n#  tp'>uke^biBl» 
except  he, be  fejqnipusly  stolen )  Jbut  mti^t  b(^veir/eqcfttr«e 
to  4^9,a^Mop)n«t.W-'t*  Afi^^e  4>fis..beefi  sv^^^^  in 
whieb  MtbfliPWner.  wigbx,, (h^i?^  .pa .iWnedy ,  wbcw.ftbe 
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ooJiipfer  bP  ihe  «dil  might  rcffase  to  ddiver  tip  tWe  pro- 
pen^  6r  td  make  tta^  ansi^r  to '  Hie  dwmk'^  ctoitiaiid  ^ 
bttt-'tt  jmy  hii^  h%  Indlioed  to  pVe^me  la  ctiri^i^icih 
fi^ei^^tich '  sHence,  or  iat  any  "l^te  the^owhcfi^  might  in 
stifch'A  bse'ehter  and  take  his  pWperty,  subject' td the 
payment  dtSky  damrige  he  tfAght  tbintA\tl  ^    •"  •^'    ^ 

TitttE  f.  'I  a^'c^tbe  i^artie  oiHnFon.  ^Tl^^  distift^ti^ 
is'deinfiyittidUo^ti'by  BMdksff/^e'lit  the  tk$e  iiif'^Mis 
ftWifiotely '  token, '  \^Ko  sdy^;-'^lf  t^f  'hbi^e'ik  laRfeh 
rfi^ayi^'knd'I  fihd'him  irt  a-cottlnibn','4  ft!^/'ir  &  JiuWlc 
hin,  il»tohy  hiiii^lilly'  ^ie  llJm'to*  tfay  *'0^hHsfe;"bttt 
lean^t^t'ju^f^W^^kii^g^^dpeh  d<priV&fte^>sl^ej"oh-  eri^ 
teHii|^<bhf^ib«<gVdatid^  tJP  d'third  p^2^,<^<  tMfi^^  Kittl; 
elc^t  b^  be  tSkt^ioukly  sttAtn  {  but  Mti^t  likvd'rMday^ 
t6  ^aiif^teti6h' ^  lai^f.^^'lTjliotilth^sepli^afr 

to  thb  IV*^bbtd;'thta''tbkt'  it 'ti^  a  di^lt^l  ht  '^^^Wttk^ 
oF  ^'JQtoc»'Mrif;'Hrof(!tf  is^^dm<tttM'iha1!  he'diig^ftt^^  hi 
tt^let'  fey'reHibVe  ft.^'Tb^'Dijfenattni/'id'  ilbt{^  atf  ^ftrhU 
betftt'  (!^temI^''witf]fbdt^rbfheiJ^/'ft)l*^4i^'  ibigt^t  ^d^'  itt 
tt^Y^  a^t'k:^i6peTf*  d^M^fM,^^i^d'  iF'bisJ''a)bf>lte^(itkl 
f»«te'>thde't^i«lr  <kAAibtitfd*^rieMe,''tfc'«  jafy>iil^fj^t'^m 
tiat^ptefttth*  rf'd6nVeki<iw^^i  '^'»'{  "'  ^'  ""»'  -''T  '  ^'"^'  J"'» 

rBbk^Ql^^T'iTi  ''^1  «ni  c^opibibh'^thlat'itW^^pldlii^  ia 

diki^.  "It  «i  'p&t  bydidfy>  ^d>  tiiih^dlyHftflJe'^the^Itak 

feMiuyt4itfs<&')'}ghtitiP^n«evah^'soit'dr  th  %ik6 

Dtider^'WMcb^  it  >eBi)i^.  t&^e.^  ^Thb  cb^b^htt  beki  (ai^i^d 
OfVtfae  jtrotmQ 'of^de^ity ;  -bbt  tin 'tb^t^odnd;'a^!h^t 
the  >  «ie«^y  ^botild^  b^  ^hewri.  Tb^He  ^ftr^;  ^  »l^^  d^bt,' 
vHiio^  i^&i  ^ih  %bich>  it  htisf  be^h  hdd  tbHt  tbef  psthy  ^is 
entitled  to  enter,  but  in  all  of  them  the  peculiar  circum-^ 
stances  have  been  stated  on  which  the  party  has  rested 
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18S2.  his  claim  to  enter.  It  would  be  too  much  to  infer  that 
the  party  may  enter  in  all  cases  where  bis  goods  are  on 
the  soil  of  another,  because  he  may  enter  in  some  where 

Havxv*       lie  shows  sufficient  grotiMs  fer  'so  dtitig. 

Alderson  J.  t  am  of  the  same  opinion.  Ttte 
d^cuity  suggested  as  to  an  attlofi  of  trover,  would 
apply  to  all  cases  of  trover  where  a  demand  is  necessary. 

Judgment  for  flaintifil 


>  ] 


1.  •   •«, 

•i.    ♦ .  I  n  i'  I     mill 


'  i'     »ij 


A  prisoner 
brought  up 
under  the 
compulsory 
clause  of  the 
Lords'  Acty 
allowed  timey 
on  an  alle- 
gation that  he 
had  petitioned 
the  insolvent 
debtors'  court* 


.    Ip  the  Matter  of  Payne,  a  rrisohen 

A^HrMWs  Seijt.  had  moved  to  proceed  agatnst  irtre 

'pflsonef  under  the  compulsory  clause  of  the  Lords* 

Act,  wlien  the  Court  gavid  time,  upon  the  prisoner's  al-- 

leging '  thai  "lie  liad  '  petitioned   the   insolvent  debtors' 

court.^ 

'  H^.whS  hiow'^rodght  lip  again,  a^d  Aftdmts  i^kiie^ed 
Iits^ ^ppf  jcation/  oh  the  ground'ihnt  tbe'insolVeni  debidt^ 
.  coiA-t  had  i-iejected  tHe  prisoriei's'petiUonl  '  " 

it  appearing,  ^  tiowever,  thidt  the  petition  had  beitn 
rejected  for  informality  only,'  the  prisOfher  pfayed  for 
lurl'liertime^;  whereupon^ '^mfr^te;  contended,  that  fhe 
jurisdiction  of.  this  Court  was  not  sup^^s^ed'  b^  that 
olr  the  ih^Tveni'  det)tor^'  court ;  and  if  the  prisoner  had 
farther  nme  allowed  him,  he  mi^ht  Oihii  to  proceed  in 
the  insolvenf  debtors^  court^  ahd  so  defeat  the  creditors 
'altogiolier.     '  "^      ^  ••     '    r   ^  ^    .   .  ■  . 


n 


1 1 ; 

1  !•  , 


Sed  per  'Curtatn.  If  the  prisoner  is  friirly  endeavour* 
ing  to  make  a  distribution  of  bis  ftinds  among  all  his  ere- 
ditbrs,  We'ought,  in*  the  exercise  of  a  judicial  discretion, 
to  allow  him  further  iimbi 
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npiHE  ()uestions  tp  be  tried  in  this  <^us^  were,  the  peah  Subsistence 
wortliiji|e;;ss  qf  ihe^hip  Aguilar,  aod  whether  a  voyajje  *^^®^^^ "" 
OD  wbi^h  she.ha^  been,  insured  bad  been  ^tered  on  Ucy  cause,  to 
without  .u^reifsonab^e  flelay.  ^^e  imajter  of 

The  cause  was  appointed  for  trial  on  the  38th  of  ^  l^^^^fJi     ^ 
October  1829,  but  was  not  tried  till  the  22d  oi  April  witness,  from 

1830,  when  a  verdict  was  foufnd  for  the  Plaintiff;  but  a  ^\  *'"**  ^^ 

lubptgno  to 

rule  wa^  obtained  for  a  new  trial  on  the  question  of  8ea«>  the  time  of 

worthiness,  and  a  special  case  was  argued  on  the  ques*  trial*  although 

tion  of  ^unreasonable  delay.    Judgment  upon  the  latter  ^^^^  j^ 

question  haying  been  given  pn  the  25tb,p(  J^oo^mber  England,  wu 

1831  4n  fcvour  of  the  Defendant,  (see  arw/^,  108),  itbe^  not  examined, 
T;  '  .        ' .  ,  .         ^N  ;  V      "  was  a  nuster 

came  unnecessary  for  him  to  proceed  to.  a  qew  t^ial.        in  the  royal 

jy^ifcm^.^  tli(B  captain  qf  the  ship,  had  been  si^poBttaed  ^^>  ^^^  ^^ 
by  the  Defendant  on  the  6th  of  October  18ii9,  to  give  an  penx^ioQ  ^f 
ac^jf^it  of  the  ^ekiy  in  4he  yoya^j  P^e  of  the  ppjuts  the  admiralty 
^^.vXiPhs  Ui^  J)eiVpdant.  rest^  fijs  case.    And  upon  ^^^^^^-^^^ 
the  taxation  of  ,CQ$ts  the  Pefepdant  i^Iaimed  91^1.  paid  merchant 
by  Ifiifl.  fp  ifr^^oft  for  bi;f ,  subsistence  fr9m  the  6jh  of  'cn^ce. 
0^/;,l929  yo Jfiffemfier  ^5,  18^f,  all3ging,,tVt,»^4B/. 
son  ^^  bf^en  ,d^^iped  aftej*  the  tria^  in  ^ri7Ji830,  td 
secure;  his^.^tl^jri^^nc^  upon  the  n^w  ^^ial,  for  which  a 
ru)^  nb^pl^f^  l)fi4'been  obtained;,  a^d  tl^at  ip  the  b^gin- 
njiy.^f  l^S'l^  ^c,hac.l  refpsed  an  oi%r  of  e;nployment  io 
the  merpt^^ti  service  ia  conseiqueaqe  o(  thi^  detention. 

The  Plaintiff  objected  to  the  sum  claimed  for  fVatson^ 
on  the  ground  that  he  had  not  come  from  a  place  where 
be  vrjBis  rQiit  of.  t^e  r^ach  of  a  fub^na,  but  |iad^  during 
the  whole  tipiein  question^  l)een  Ijying  at  Hackney  i  that 
he  was  an  officer  in  the  royal  nayy,  receiving  half-pay, 
and  not  allowed  to  engage  in  the  merchatit  service  ^ith- 
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out  express  permission  from  the  Admiralty ;  and  that, 
though  in  attendance,  he  had  not  been  examined  on  ihe 
trial  of  the  cause. 

The  prothonolapjr  fallowed   94/.  for  the  expense  of 
WaisofCs  subsistence  from  Odober  6.  1829  to  the  time  of 
Ihe  triali  April  22*  18S0 ;  whereupon,  a  rule  was  ob- 
tained on  the .  pant  of  the  Plaintiff  to  reduce  that  iuro, 
andion  the  part  of  the  Defendant  to  increase-it.       >V'  - 

Taddy  Seijt*  ui^ed  the  xeduaion.  The  Defettdaot 
had  no  rin^t  Jo  detain  a  witneas  for  such  a  length^of 
time  at  the  :«Xpanse«f  ihe  other  party,  upon  the  mere 
speculation 'that,  the  Court/ htight  ordera^newtniaUies^ 
pecially  v^ben  he  was  aot  examined 'oni  the^fir«t  4rial« 
And  th.e'WiHneas  he;re  being  ahalC-pay  officer,  and  hailing 
the  mtens  of  sabsfstenoe^  was  not  >entidfid  to  any. thing 
even  for  the  time' thai  elapsed  before  the  trial*  'He 
cannot  daim  for  loss  of  employment  in  the  merchant 
service^  siaice  it  ia  illegid  for  ^  him  fio  enter  iiito  that 
aervke*  without  ihe  ^expreia  cxmient '  of  ■  the  Addbinihy* 
Tbafi  disfingaisbes  ihe  present  case^  from  thaO  of  JjmtV' 
garh  y*'  Itqi/al  Eitdhange-^  Afisurancet(a)^\jeind'iBfncy  ^* 
Pratt  (A}>  where  i|he  Wjtneesy  by  his.  rUttendanoe  oa  the 
cause,  waa  .deprived  <of  ihis  only  weadSiOf  isubsisteotts* 
The.witAes%  Aqo»«  might  have  been  examined  on  inter- 
rogatories. (i,[>  -  <  i     •  /  \. 


r>       f' 


('     '. 


n 


..Wilde  3erjt«i  \xk  supporbof  the. imniease^ - r^ed>bn  tlpe 
affidavit  stating*  the  witness  lo  h%  a  material  and.necei* 
sary  witness,  and  on  |h6  .Kcent  decisions  of  I/mer^ftn  v* 
Boyfd,  Exchange .  and  &r/^.vi  iPm#/.»  According  to  tk^ 
form^  )of  those,  ca^es^  the  party  was  opt,  bound  tor  exa« 
mine  upon. interrogatories  where  the  appearance  oi^'tke 
witness  at  the  trial  was  likely  to  be  more  beneficial    I^ 


(a)  7  Bingh.  j%s* 


(b)  iB.^C.%j6k 


the 
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tbe  party  was  jusrtified  in  detaining  tii^  witness  for  the 
first  trial,  he  was  equally  justified  in  detaining  him  for 
the  second.  The  necessity  for  putting  hitti  into  the  box 
'must  depenct' tipbn  ilib  aeciderits  of  the  trial;  but 'that 
did'Dot  lessen  t^^  necessity  for  having  him  ready. 


t* « 


'i.A'     ji  •!    j: 


..t  •  ju   '«  •  * 


i; 


TniDAL  OJ  J.  It  ^^eem^  iotbe  Cchirt)  tbdf  th^rb  is  no 
sufficient;  resson^for  re^ieMng:<  Ihe'prDthmptaHyr^^  taxa- 
tion on  the  one  side  or  the  other.  As  to  the  motion  to 
rekfot'HheHiim  altol^' 'llhe  ^tnd$8i  otfi.tcT  reYtv^Vhim 
'onjrti^iihgf  there  isfflo^raifebir  ferddubtitig  ll«it'h6  ^^  a 
mfltetUl  ^tixp^s$i^iL  pollxt  opbntfwhiohihe  @(lait  ought 
•not  itcnispiettubte  (coDiq<ikely)iu4ielh^«ken0Us<ia  fair  and 
iie8kntadj1e4{^}aiid'£0r>ooming  10  «tieb)iA  ocmfclmibni)«*t- 
aod'if  Iso^  «l)b6iipr(ftliofilotiir]ris>  tbe)  iptbpemdfficMf  t&'d^ 
tetikiii|e<thid  ^fukHtmn  oBuliowsnOii  ^^--Ini^he^OBLB^ at  Bei&y 
vJ/ViliAuheCoiirtf of  King'ir  Beilth^odnBrtned  afl^a^ 
lowansGifotithe'subaistetiise'of  k'eectlnKm  fliatfuei* ;  >  and 
ulthcnlgh  the  Jiw^nesri  herb  W$i' d  niasVei^  in^^the^iro^^l 
Mfjlibe^wB^in^'tba  hriait  ef  obtaimiig  ^em^lbym^nt  ifi 
ibe  die^chaiit  'ser^iceV'' and  bisi  oflbe^oAnn<9^*ibe^'dtet(il- 
guiili«d'fr6innb4tjdf'the  nulriner;'  ^Ofi^  the<^fter'hand, 
v^  M»  i)o<t*dMOtl^orlnet^a^^Hivse'^bnPWMl<5bliadW^^ 
alfamed.  i  1 ' 'It ^b&»  4Kew  cotevenckd/ th^4t' t<rti^)n«e<&sa^  16 
dtetain  fatih  till  theresnili  of  &  iti&Am  ft)s<«  iiewtMl  i^bolitd 
be  known ;  but  very  early  in  that  proceeding'th^'Cbuft 
intimated  that  the  new  trial  should  be  confined  to  the 
questidn  cif^SQawotftifiMs^,  U^pointm  whid|itKe^B^f3nd-> 
ant^diHMfiotipmfiose  tci>ei9atfitM)ti46jU<m@^;  ^  ^betilUs 
no  gvound^  ^«ft3fb»e;'fdr  ^i^rklM^  the*«ftseiia^^^^ 
prochoqttiBflrt7{'4ndHhe'Vcirc«msi!bri<5^^  th^V^  bdtl^  ^itfrti^s 
c€ttiiplaifi(^m'  of^s(l^'gr<>tf tkfej Us; ^ith'^mi^id^ttiiii^uh 
iiditeecippriwrfdjiarnhe  ptiflkhoiibWy4«'»^t'"^nr'  )•  r- 
M     .i>M>ii»ri.f    ji'M.i  ,1  oj  /!•  ,M  =••  -•/  i  >'Ri}t^^dfecfaai^ed« 


Lahkins. 


^, 


\  *> 
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Jan,  3i« 

Theannounce- 
ment  in  the 
foreign  lists 
filed  at 
Lloy£^  of  the 
sailing  of  a 
ship  out  of  the 
port  from 
v^hich  she  is 
insured}  does 
xiot»  where 
such  commu- 
nication is  roa- 
terialy  dispense 
with  the 
assured's  dis- 
closing a  letter 
received  from 
his  captain 
before  the 
policy  is 
effected}  an- 
nouncing the 
day  of  his 
intended 
departure* 


Elton  v;  LARxrNs. 


1 1 


4  »•'••'•   it 


■w\ 


QN  the  29th  of  Decembef^  18128  the  Plaiiltiflr4i.i)rQkar 
'«fittOied\a  ]ioIicy  of  insurance  ^n'  the  brigfiitine 
Fanny  from  .Cadiz  to.  -fA^n^fln^  vith  leuve  to>.toticb  at 
JSrmc»/M,  at  305.  per  cent*  premium*  .  ..^    •  . 

Ott  tfaedTtl)  of  wP^Mn6ffr.ibe.FU)utUr'Jb<Kij^ceir?d  a 
letter  from  the  •  Captain  i  o£  th#  JTafw^.  dated  i;OzfIi>^ 
No09niber ^  Stl9^4  X  «taiiogrithAt  the  ii^«ffriy.,M;aB„.|)eai:)jr 
loaikd;  would  probablly;,aaU<<iapriiLa«£Jm,(l^«  AeK(  cj^ys 
and  that  the  sdiodneir  Zivv^Z^^'bM'MUfKi  (0rLo$dan 
on  that  day. 
\  .  Thi»  Itxierrwas^  not  comoMinicat^d  iXo  ,%\i^  ^n^erw^en 

But  in. 'ZifeyvAs 'Z«s^  af  Z)€ipw&^^20^. lit.  wa«  ^n- 
nouaced  that  the  TroveUfir  h^d,  hf^en  t)o^:ed  iotq,^>r 
M^.din' daatre^i  and  that  .the  >  ship  .JF?2&Vpii*  ^cU|l)Ad 
left  Gadiz ^on  ihQ.ii3i>th  fX  ^«rormjtfr»  .l)ad.,^i^ve4>«t 

received  and  filed'  in  «th9  anneri  rQ9ah  at./UbjMAi}  jciixih 
tiinini^i'the/  uiondsi  fcdk>wiii^<trt-T*'>£5,.A^(W.»  J|irrjai9<i>t 
Eanny^  Join  Taifhr^  pai*a  ik9»ib'^4-''  ; '  -m  .j  ,     .•  .n. 

.  The-voytige  fcdm^CItztf/^  ll>.l^{7fKfo«  v^i^  from^ixlte^ 
to  sixty  days,  but  the  average  length  is  twenty-one. 

•'Slie  iFabny  never  hdving  been  ibeiard  qf^  •  ike  J^jaintiflf 
soedon  his  policy,  and  at  ihetrtol  befoiie  £o5as^f<.J.9 
London  akdngs 'after  7>-i/ii/yJierm*>4he.d/efencQ  i99t>up 
was^  that  lettet'rktetv^itd  by  the  Plainliff^oo  the. 12th  of 
December  A^omhis  captain  nt  Cadiz,  wai  a  neater iai  cqm- 
inunication,  and  ought  tO'bnve  been  disucioi^ed  to..tbe 
underwriter^  iBvidence •  wes  given  thaH  ihougbi.  mvckr- 
writers  are  in  the  habit  of  referring  to  the  announce- 
ments in  IJoi/d^s  books,  and  the  English  lists  printed 

from 
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from  thein»  they  do  not,  except  under  peculiar  circom-* 
staDces,  resort  to  the  foreign  lists  which  are  filed  in  that 
establishment :  that  if  the  time  of  sailing  of  the  Fanmf 
had  been  known, -ioi  iconjunctjon  >wi((v  the  fact  that  the 
Traveller  had  arrived  at  Kinsale^  and  the  William  at 
Gmn^gndf  by  tile  l^Oth  of*  Decendi&\  after  leaving  C^ifi 
oo'the'ifi^Ist  of  November^  or  later,  the  jRbwijt  would 
bavWbeen  deemed  d  tnissingsh^y'^nd  not  instkrable^^ 
30t  per  cent.  •.,  ...«.,     «•.  \ 

Hie^feahidd  Jti^  lefUlt  to  the  }u#y  tti  say  whether 
die  Utter' >ii^  questidn  was  material^' atid*  if  soy^bethet 
the  ^ffisofotom  of  ^t  wtts  tebdered  unn^ct^ary  by  in- 
ibhtoiitieh  ttliftiiirii^  wWhift  theveafih'  of  the  blinder  writer^! 

A  vefdibt^  fa Win^b^  loQvdvforcbe  Plaintiff^     ; 


» •  > 


B^ft^^Seijl.  i)liulll^d  A  l^uie^n^  lorn  n^w-trUH  on 
/be  gt^nds  ttbove  slntedl  V  He  citM  l^in/^y.^8mUAia\ 
wh^e'^a'  ^p'liad  stliM'Trom  £ifsk^H -on  faef  voyage 
hofaid  'MW'  hours  Beftir&'tbe:o(nMr|wiiQ  fdi<H»ledi in  An- 
other'  V^el'oii  thfe  san/e  day^-  Sfild, '  baving  tsuet  with 
rough  weather  on  his  passage,  arrived  first,\  and  tbeh 
caused  afk  iti»ii^dnidei;dt6^fikctedon41is''ow^^bip^.  ii  was 
held  diaiiAos^  dreumstatioes^'i^ercdikMel'iklitx)  Wcom^ 
nifttiicttted  toOie  ^nderwriier,  and  tUatif  waiino^isoffi^ 
cient  to  state  merely  thMth^  shifX  insored  was^^^nU.wdl 
atJSbiVti^l^  on^the  S6th  oF  «M^,"  the  daiy  of  iher/sailibg. 


•  I  I  •    .  •  n  » '*  • 


1  i 


IM. 


'  fK^e'fi^rjti  sfltewtd'cau^e^'  Tiieiassurnd  iaiiad^ubt 
boiknd  to  ccknaiubfi^ate  evei^  facbiwiiliiaihif  kliowl^d^ 
material  lioWardse^timatiing  the  i^k,.tdilessiiiDi)e  actoaUy 
or  Inpli^lywltbin  tUe.knqviMdge  of  theiuhderwriter. 
The  tittle  of  a  ship'&aariiAgiis  sot^  in  general^  of  itsrifvi 
materia)  fact 7  it  may^  however,  become. mat^iaKin  oon- 
junttion*  withi  other  facts.    The  only  'fbct  wfatioh  oould 


.  (a)  I  B.  Iff  A.  Cyu. 


1833. 
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make  the  time  of  the  Fanm^s  sailing  material,  i^  the 
arrival  of  the  Travdlet^  at  Kinsale^  and  the  Wiliiam  at 
Qravesend*  Now,  the  assured  could  not  be  Cfdled  ob 
to  communicate  those  arrivals,  because  it  does  noc  ap« 
pear  that  he  kfiewof  them ;  if  he  <Itd,  he  knew  of^iharti 
only  through  a  channel  which  was  equally  open  to  ihe 
underwriter,  Uoyd^^  books,  the  contents  of  which,  it  has 
been  decided,  an  assured  is  not  bound  to  communicate. 
FtiereVn  Wcodko^ise.  {a)  '  ItmaybecbntefadA],>bo^P^)rer, 
tba«  ev^u'coiAbiaing'  it  with  the  arrivat  d^'thte  tlVitb^kr 
Knd  Willikm,  th^ 'tolling  bflh^  Fb^i/^^wtts^YibOia  tt^tefial 
fact,  tor  tW  TOyage  ttom  Ckfdh  ifo  lA>fid6n\arying  frbm 
sixteen  fo '^istliy  days^  dl<d  iFumty  dMldi^tlbt  Jbe  d^tniSd'B 
missing  ship  dn' the  2dtb<>f*D^^^fe>'rf  '»•'"    ^     imL:. 

The- jury, 'by  their  dcfcisiois  'hiive  shewti  tbftt'kh^y 
c6kyst(letM  tb^  'dfsoldinrre  ot  the'  le^iet  ivt  qi^tt^H'  ^oi- 

•'    «f'^j'j      /♦•!    n,.\x   /iiif     y'\    Jii-I       ,j>'br>'    'II  i^  ♦«.< 

« 

itf oliicritihfe f  'btfU  •hfe'^ou^hl?  te'ldoAitaiurtteat^'ttife  erihtiwis 
of  ^tbe  fet^gtt'  aiktsi»'fe'^  •<in'lifadei^#ri'fer  is  ^ri*r bbflid'tiJ 

dts^ld^e  ^vei^y  ttfati^ia^  fkctj^wfa^th^r'^ltei  de^rA^'il^-tc^be 
tnatMtfl^dr  iio«/£»id  ^etiiei<M&t§'i!ifMerfgt>te^Yl^6  tAM^o<- 
ettiy  *«rctai«  •fiiiJe*%nWaliy.'  'J^ThuSJIiri' Jfef»i>%^'t.  ^J*^* 
^6r'(«!l^'  tbe^ipfeMtflR  eiTecitekl' ^  ^(A%y4f^\!i^a^'iM 
w!ki6s  iVeito  6^10  to'  lijriSifi  H^  the*  16^  'd'  N(^Wi 
at  Which  tinief  they  were  id  1  poi^ess(<]rri  6f  t>Mo  fe%e^<is 
from  their  correspondents  at  Oporto^  the  fii*it>dP%ltic!l> 
ddfM^he  1 1th  of  October^  stated,  «  We  are  loading  the 
wines  on  board  the  Stag^  Captain  Wheateley^  ^who  in- 
tends to  sail  to-morrow;"  the  other,  dated  the  Idth 


(a)  HoltN.P.C.sf%. 


(b)  xM.&S.  15. 


of 
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clOetobeTf  enclosed  the  bills  of  ladings  which  were  filled 
op  *^ yintk cohvoy ;^*  the  plaintifFs  did  not  communicate 
these  letters  to  the  underwriters;  and  it  was  held 
a  material  i  concealment.  To  the  same  effect  are 
M'Aninfm  v.  BeU{a\  Ratdife  v.  Shoolbred  {b)y  WilUs 
▼.  GkweTk,  (c) 

Cur,  adv.  vidL 


1832. 


Elton 
Larkins. 


TiNiui,  C.  X  Upon  consideration  of  this  case,  we 
feel  gr^at  doubt  a^  to  the  ground  upon  which  the  jury 
hdve  given  Uieir  verdict  for  the  Plaintiff.  They  may 
ll0ve  grounded  their  verdict' upon  the > opinion  which 
tfaey  f<H;m^  .that  tbe  commupicatiop  which  the  De- 
fendant contends  ought  >to».  have  < been  made  to  him  by 
tbe^Plaintiff)  was  not  a  material  communication.  And 
if  we  coald. ascertain  that  this  point  hjad  been  distinctly 
found  by  the  jury,  we  should  not  have  disturbed  the 
present  verdict.  But  the  jury  may  have  come  to  their 
conckreion  upoo  h  different' ground;  namely,  that,  ad- 
mittiiPg  the  communication  was  material  m  itself,  yet, 
that  .the  knowledge  of  the  fact^.  which  tlie  Defendant 
h^i  ip  bis  power  from  tho  inspeetioi^'Of  the  book  in  the 
iqufer  room  at  IMgfd%  diaptnced  with  such  comraunica* 
tiw.b^ing  9iade»  and  th^t  the  i^ant  ^yl'sucb  communioa- 
tion.c^ld  not  now  .be  set  up  aa  an  answer  toithe  action. 
Bei«i^  itier^oray  ii^certain  as  to  the  real  ground  on 
wbiph  .the  veodict  proceeded,  and  as  the  evidence  now 
8Und%  beii^  <iis^elAsfied  with  the  verdict,  if  groijinded 
on .  tha  Beoon<jl  pointy  w,e  think  the  cause  should  go 
before  another  jury ;  the  Defendant  paying  the  costs  of 
the  iorn^^itnal-^  >.  \ 

,  > .  ,  Rule  absolute. 


'{a)  I'Ejp.  375.  {b)  Pari  Ini.  190.  (r)  i  N,  R.  14. 
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31-      •    AuGusTuli  Newton  t.  Camilla  NthV^ow. 

By  ord^  of      tJYoiyet  of  tfisi  'FriuSj  it  was  ordered,' wi A" the  cori- 

yerdict  having  '  **^"^  ^^  *^'^  parties, '  their  counsel  and  aitbmies,  that 
been  entered     a  verdict  should  be  entered  for  the  Plaintiflf^  damages 

^^]^d^e*"  ^*''  ^^^^  *^*'*  ^"^  ^^^^  *®  Pfaiii/?F  should  pay  to^jhe 
Pluntiff  liav-  Defendant  the  sum  of  7b/.^  if  tlie  Defendant  should  state 
ing  by  the  Jn  writing  that  such  sum  was  diie  from  him  to  her,  and 
to Diy SieDe-  should  make  an  ordei*  for  the  payment  Ihereot;  and 
fendant  7o/.»    that  dith^t'  party  should  be  at  libierty  to  make  ^the^  order 

lliio^"ui4t  «^  ^^ui^' <^f ^0^1"'   '   ' '  '    '         '  "  '•; '     ' 

sumtobetet  "1(ne  'I)6fehdant  afterwards  addressed  the  following 
off  against  the  drdei^  to  the  Plaimiff :  —  '    '   '  *     * 

Plaintiff's  j,   ,n.».»   ;.*•.':..!.'  ■     '-i    .i..<.  . 

judgment.  "  Sin— rl  hereby  request  you  to  pay  to  my  agents, 

Messrs*  Alexander,  the  sum  of  70/.,  which  is  due  from 

you  to  me.  -  Camilla  Nexvion*' 

Alexander  went  to  the  Plaintiff  to  demand  the  money, 
and  read  to  him  the  order  of  Nisi  Priusj  when  the 
Plaintiff  said  it  was  right,  and  that  he  thought  the  70/* 
had  been  settled  long  ago  by  being  set  off  against  the 
Plaintiff's  costa  in  the  action;  that  he  was  not  pre* 
pared  to  pay,  but  would  Instruct  his  solicitor,  if  he  saw 
no  objection,  to  allow  the  set-off.  Upon  affidavit  of  these 
facts, 

Merewether  Serjt.  moved  to  set  off  the  70/.  against  the 
Plaintiff's  taxed  costs. 

Wilde  Serjt.,  who  shewed  cause,  contended  that  the 
sum  claimed  by  the  Defendant  was  no  more  than  a 

simple 
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im 


simple  contract  debt,  and,  therefore,  could  not  be  set  off       WlQh 
against  a  judgment.  Philipson  v.  Caldwell,  (a)  ..^  '  '^ 

MtrewHker.  The  debt  claimed  by  the  Defendant  Newton. 
having  9Cf;rvi^  updier  ai)  order  ^il^isi  Prius^  U  analo- 
gous to  and  stands  in  the  same  degree  as  a  judgment 
debt.  9i^tj  the  Plaintiff,  by.  consenting  to  pf^  up^er 
thq  order  of  ywi  /Viws,  has, In  effectj  agreed  to  flie 
tet-off. 


!  •      <.    I     I     .  I   <  I 


)  I  !•< 


.»      '  ♦ 


f|        l»  '/■ 


comes,  is  on  the  construction  of  one  instrament. 

,    Tl^s  is  pot;  the  case  ojf  setting  off  a  simple  c^qtraft 

^?^,V««^!1®1  ^  JH^g'PSTIf-r   B*"^.>y  an.or^er.of  ^iW 
Prius^  which  is  almost  equivalent  to  a  ^ judgpjent^  tjhe 

Plaintiff  ag^^  to  p^iy  a  c^r^ain  sqm  .^p  Jiji.e  ,D^feniji^nt ; 

and  the  Court  will  supply  what  i6:^^^m|erej^^tteji^  pf 

fbnDy  the  means  of  giving  effect  to  that  agreement. 

Kule  absolute* 

^        (a)  6  TiiKii/.  Z76. 
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(IN'  THE^  EXCHEQUER  CHAMBER.) 

Jan.  30.  *  TnAi-rbRD  and  Others  v.  The  King, 

'        ,1  '  .11'. 

^  „    .!. :!  .;f  .,  .(In  ErrorO-     >  •  -         ■  .   ,  *• 

Oa  indictment   TI^DICTmENIC*  for   a   nuisance.      The   first   coun( 

for  nuisance  ^  staled,  that  after  the  passing  of  ^,  certain  statute  of 

to  a  public  i".x>4*'^«*       '^''1 

canal  naviga-  ^"^  ^  ^'  ^•j.viz.  in  1763,  a  canal  was  made  pursuant  tp 

tion  etta-  the  said  statute,  which  from  that  time  had  been  used  by 

bhshedbyact  ^jj  ^he  king's  subjects  with  vessels  not  exceeding,  thirty 

it  was  found  tohs  burden,  on  payment  of  certain  reasonable,  tolls; 

by  a  special  ^^^  ^J^^  canal,  by  .'Cleans  of  an  aqueduct  made  p^r&^aDt 
verdicty  among       -  -    .         .  ,  u       •         n^  r   '  • 

other  thingsy     ^^  ^"^  **^^»  passed  over  the  river  Merseifj  near  the  ^nc- 

that  the  canal    tioh  6f  a  brook  called   CJiorUon  Brook;  and  t.hal:  the 

vras  carried  DfcTeh'Aanes,  on  the  1st  oS  January  1770,  and  on  other 
across  a  nvcr         -       .      ,     1  •     .  ^  ^ 

and  the  adjoin-  . 

ing  valley  by  meanl^of  Iti4  a^^jnedtict  atid  an  embankmenty  in  which  were  several  arches 
and  culverts ;  that  #,  b^k.  ^I^  jntct  ftbf  rtyer  ahpve  its  poini  of  intiBriedrton  n^th  iht 
canal,  and  that  in  times  of  floqd  the  water»  which  was  tl^Q  penned  back  jl^o.  iJie 
brook»  overflowed  its  bankV,  and  was  carried)  by  the  natural  level  of  the  country*  to 
the  above  mentioned' »chai»  a'lid  thMU9h>theftt  to'the' rivery  dcMAg,  bdwevet^;  much  mis- 
chief to  the  lands  oyer  vf^vA^  il^.  ff'^  i  ^^  except  iw  thid  ftnders  nftm*  iAentio|ied» 
the  arches  in  the  aqueduct  woiil^  be  sufficiently  wide /or  the  passage  of  .the  p^^cr  at 
all  times  but  those -of  high  fluody  notwithstanding  the  improved  drainage  of  the 
country,  which  ha(|i»cr<!|sed{tb^hody  of  iftnatcr;  that  che  Ddfendlnts^  oecupitr*  of 
lands  adjoining  th^  riv^r  ajid  brook,  fiad|  subse^i^ntly  to  the  making  0^  the  canai* 
aqueduct,  and  embankment^  heightened  certain  artificial  banksi  called  fenders,  con- 
structed from  time  !•  timcbi  oi -  oodaflbn  reqimied,  on  their  respective  ph>perties,'  for 
the  protection  of  their  la^d^  so  4?rto  prevent  the  flood>water  >froin  caca^i^-Mlibo^ 
mentioned,  and  that  the  water  had  consequently,  in  time  of  flood,  come  d^wn  in  eo 
large  a  body  against! '  the  sS^ue^nc^nfAddana!  bahky^  ais  to' endanger  them  and  obstruct 
the  navigation  ;  thai  thqfet^^rf  ,^fpe  «ot  unneotMariljr  high,  and  that  if  they*  were 
reduced,  many  hundred  acres  qf  land  would  again  be  expo^  to  inundation  :i  HeUs 
that  to  enable  the  Court  to  come  to  any  decision  between  the  parties,  it  ought  also 
to  have  been  found, -^.i^  Whethex'the  raising  fenders  ^*as  Hn  ancient  and  rightliil 
usage,  or  whether  it  .had  <;Qn>men«ed  siqce  the  constructioa  of  the  canal  t  ^  Whe*- 
ther  the  course  described  by  the  special  verdict  to  have  beep  taken  by  the  flood-water 
was,  or  was  not,  the  anoieM  tod  riglitftil  trourse  ;  and,  3.  Whether  or  not  the  raising 
of  the  fenders  to  their  |fresei(^  )^l^i  had  hscome  necetsary  in  toOMquence  of'  the 
construction  of  the  aqueduct. 


\i 
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days,  raised  divers  mounds,  &c.  near  the  ancient  banks 
of  the  said  river  and  brook,  viz,  in  parts  thereof  near 


the  said  aau^uct,,  aJid,  seve;r;allj[  .continued  |t}i&dan^|SO  ^, 

rais^d^^c.,  whereby  water  was  it  aivers  times  forced    The  Kino* 
against  the  said  acjueduct^  and  t}i^  si^es  and,fi:H^n^ationS 
diereo^  'and  the  slues  and  foundations  of  the  said  canal 
adjacent  thereto,  whicb'w«it^#4ugtitHohave  flowed,  and, 
but  for  the  said  mounds,  would  haveilowefl  ^^^e^^sf^f^ 
bV  other  Ways,  viz.  over  parts  or  the  banks  of  the  river 
and  brobk :  by  which  means  the  said.aQueduct,,  and  ,Ui^ . 
si^'afijd^  foundations  tnereor,  and  of  tne  canal  adioininit. 
toereto,  had  been  injuria,  and  were  placed  iad«ij?ei:(Of 

k^-ii.  ^^'  •-^ij-^  -   •  ■'  /:i^\^  '  V  .  ■*{:'  J-  ■''  '  ^    y' 

o&oft  nroKen  down  and  destroyed,  to  the  damaire/and 
cdmlnbn  nuisance  of  the  subjects  u^ing  the  sai<l  canal^  i        '      i^  > 
and^of  iht  inhabitants  knd  occupiers  of  the  lands  adk«  ,   -     "'  ' 
cent,  sc     Thiere  were  other  coui^ts,  charging  that  De^  , 
fehaant^  Sliri^Ii' severally  raising  and  erecting  the  moundsi^  *      ^ 

St^M 'ikhd*  wrongfiflty  continuing  mounds,  kc.  tfieretofore        ' 
injupously  erecte^.  r  .PI^ecp^pjl;  <s,^tie|df^rJiiQi^^  to^be  ,    , 

done  iby  confinkig  the  tw^ter^-aitid'  oauskig'-it' to^'bnfchk * 
doihf^^tfcc?  banks  bTlBfe  ri<fef  knd  ;^  '\ 

lan^ .  a^,  'well  as*,  .the  a^ueduBt  iaad'  otuiAL    iPleB^ '  not 
goB^^i^'t  At  the  .tt4at<  btfdr^  Ba^^lJ.^  ^  th^'  Stimoier 
asJS^  for  the  aoun'ty  of  J[^nfa^<^..W29,},th!C  ju^ 
qt«ttedisoaiej»fnthe>DifeAdBhts,  imd^  asto^thiei^  fouftd 
a  spftfcial  WV««i^^latfe^  tlie  fdlWihg  facts :  —  t^;i7l^§  ' 
the  navigable  canal,  ipfntioiied'  ifi>  the  iedtcinieBt  wag 
made  imr9' IxmgfyfdBrid^  fe  ihe  toftrriihii)  rf'Si^^:" 
ford^  to  the  riv^r  Mp-s^^^^DjL  9^,  p%e..  edited  im  ^Hemp .. 
Stones  in  the  township  of  JfoftoM^  in^parsatirrce  ^f  an  kcl^ 
of  the  2  0. 3.  fe.  1  l'.,'iJnhbIHig  tfi<^h^  Ciikp  ot^JV^g^^ 

J  111  I 

to  make  the  same ;  and  the  king^a  ^bjects^^ever  siticetbe 
makibg  of  thie  canal,  hare  'navigated' It  with'bokts  tidt* 
exceeding  thirty  tons  burden,  at  their  free  will .  and 
pleasure,  paying  the  duty  by  law  estabtkhed.  The 
canal  extends  for  half  a  mile  north  and  south  across  a 
tale  through  which  the  river  Mersey  runs  in  a  westerly 
V0L.VIIL  P  direction; 


«06  .  ,qA9^$tv  HILAflY  TEBM 

189^.      ^iroctioa;  it  13  upon  the  same  level  tbrougbpfitt  and  is 

ll_r  -'    raised  by  artificial  embankments  on  each  side  tbrppgb 

V,         the  whole  half  mile,  and  is  carried  .across  the  riyer.bg^ 

.The  KniQ.    an  aqueduct  of  one  arch  (mentioned  in  ^he  indictmeot)i 

which  was  built  at  the  time  of  making  the  canal.    At 

the  distance  of  430  yards  from  the  ^Ter»  towards  the 

north,  the  canal  is  supported  upon  three  archea^  also 

built  at  the  last-mentioned  time;  on  the  sQuth  side  it 

has  two  culverts  at  160  and  469  y^^^^  djistfmce  .^rom 

the  river^  one  made  at  the  same  time  with  theitan^J^'tbe 

other  built  b^  the  trustees  of  the  late  Duk^ . of  ^ri^^ 

ifXiier  (the  proprietors  of  the  c^al)  in  1806. .  Abo^  80Q 

yards  above  the  aqueduQt  the  rivei;  is  joined  from  the 

east  by  Chorlton  Brooi^  the  capacity  |pf.  ^t^ch,  at,  t}^ 

j^nctio;i>  is  equal  to  one  tenth  of  th^  capaciQr.  of  the 

river  at, ^he.  same  poipt;  and  aftfrthis.junctiq^.jtbq 

river,  vf\iK}^  had  before  flowed,  uprtlfward,  turns  iipm^ 

difit^jy  to  |hef  west^   .    ,  ,|         .. 

Cfn  ^^^h  side  oiF  tlfe  rfver,  an^  ^po.  of  tbf^  b«;9qk>:  tjb^Te 
are  nojv  .i^rtij^ial  banks  calM  fef  der^^  f^ade  pa  .pr^ 
yqj.t  the  ifr9ter,.^in  .tiiQ^s  of  .flopd,.  frpm  ayj?rflowipg^;tl)e 
a(j|]aceqt.lap(^  Tb^/epders  have.jtroiqi^^eto^tij^^e 
been  itaiaedi  af  Oj^o^sion  ri?q^ired.  bjy  prppri^tof  s  ,^ 
occupier^  ^£  ac^ining.  landsj  apd  t^be  fei^deris^  qi^.  the 
banM  of  t^«  ifiv^ron,  the  flprth  ^de  |u-^fQC(w  thr^e  fget 
higher  than  ^h^  wer«  t.«|enty  ye^rs  ^o ;  the.  fendens  on 
th^  northern.  |>anks  of  th^  brook  two  feet,  three?  iiiqhefs 
bi||l^er  than  tbey  were,  at  the  f^qpe  ppriqd*  Before  the 
banks  of  tjie  river  and  of  the  brook  were  so  paired,  the 
water  of  ^he.  riyery  in  |  times  of  flopd,  was  frequently 
penned  back  up  the  brook,  and,  tpgeth^  with  th?  water 
of  ^he  broo)(:,.rAn  over  the  nor^i  bank  of  the  broo^  and 
inunclatipglQ^rti^n  lands  (the .  situatioiii  of  which  was 
jparticplarly  4i£sc|ribed  in  the  verdict^,  made  its  way  to 
the  three  arches  abov^  mentionedp  ofi  the  north  side  of 
the,  river.,  ^fter,  passing  throqgh  these,  it  flowed  alon^ 
a  low  tract  of  land,  until  it  fe^l  into  the  river  again  at  a 

pluce 
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place  CEiIled  ErmsUmy  two  miles  from  the  safcl  three! 
arcfces,  immdating  in  its  course,  tioth  above  and  bdow 
the  arches,  many  hundred  acres  of  IhXii,  throwing  down 
hedges,  lind  odierwise  doing  much  tntschiiefl    No  re- 
gular w^t^rtjourse  was  ^ver  kept  open  for  the  flood 
vaterl    Since  the  banks  6C  the  river  kiiS  ($f  the  brook 
iuive  fieen  rais^'aB  above  menirot)ed,'ttie  flbod  #'at6r,^ 
whenever  it  has  overftoWed  or  broken  down  this  btabs 
of  the' brook,  ha^  taken  the'sam^  iiouifse'tb  th'e  ihree 
srcbes.  The  whole  thi'efc  Arches  aire  not  nec^safy  fo)r  any 
other  polpose'l^ah  for  the! {>^i;ag'e  of  kacti^96bd  Water; 
one  arch/  of  smiilf  diiheniioni^,  WuM  be  silfficient  for 
the  passage  of  all  bther  wat^  collected  k  that  place'. 
At  dmes,  smce'the  making  of  the  canal,  the  wiater  of 
the  river  lias  overflowed  the  banks  dhb^e  itk  ju'n^^on 
with  m^  bro^k,  and'haif  intmdaied  ^  tt'act  otlilnd'otl  the 
sondi  fisti  west  of  tlieryiver ;  and  by  reason  'of 'the^^m- 
bonkment  on  which  the  canal  is  raised,  and  bf  ^hef*  wkht 
of  soffieientotrtlets  trtidehieathj  tliis  flexed  ^^iei^tt^s  (par- 
ticdarty  in' the  fewt  I  dO(i)  broken  dow'n  die's&uth'lbaink 
of  the  ri^er  biE*tw(>e'n  ilid  aqi^ednct!  dtid  die^Bi^k^  passeil 
acroafrth'^riv^t',  ^nd  bfokto  doWh  tli^nortk'b)a^rkki<f 
then,  after  iiidhdaiin^  the  a%|join?ng1idids,  i6^^i  d6wn 
to  the  «tee  arch^'  befdr^'  mention^:   iH  Um  th^ 


north  bitnk  of  the  river/  ihade  tnein  comii'ensatibil  fo^ 
die  damage  so  sustained  ;'atid  they' nav^  mcet^^ 
tim^  paid  an  lihnuat  reiit'or  compenlsatloil  ii>r  a  pi'i^oe 
of  hndon  the  sdutH  side*' which' was  oh  thai  oteasibn 
washed  away.  They  have,  also,  from  titne'  to  time  r^ 
paired  the  south  bank  of  (he  iiver  and  the  feAder  thei^eod, 
to  the  extent  of  fifty  yards  eastward  from  tfietanal. 

lie  verdict  then  described  ttie^partiCutalf  fiield^'and 
fenders  belonging  to  (he  several  Defendants,  and'it  ap^ 
peared  that  every  fendei^  was  much  liigher  than  the  land 

V  i  to 
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18^2.  to  the  httih  of  it,  and  that  the  fenders  on  the  biinkDf 
die  river  and  brook  had  been  ntised  from  titte  to-time 
within  the  last  six  years,  and  kept  and  continued  so 
lim  Krtfo.  raised  by  the  Defendants  sererally  in  their  resp^tive 
occupations,  but  not  jointly.  It  also  described  rthe  level 
of  the  lands  through  which  the  flood' water  was  licctts* 
tomed  to  escape  in  the  direction  of  the  three  arches  as 
first  above  raenttonied,  and  also  the  level  of  the  bed  of 
the  rivef  for  some  miles  above  its  junctibn  with  the 
brook.  A  s^tement  was  thcin  given  of  injuries  sfistaiiled 
in'«^j^  V&26f  irhett  the Ibod^wBtef 'broke  che^banksof 
th^  Mver  i^nd  canvd,  (the  hovigatlon  of 'Which  was  fetop- 
pedlX  and  ulttmat^y  fiov^^  dowb  to  th^' three  arches 
before  mentiotiied.  '^'    ' 

The  improved  drainage  ^f  the  coontry  hi{(ber  ^p  the 
river  {dr  many  miles  has  occasioned  a  gi^dater  qaknlttty 
of  wat^r'to  flow  ddHvn  the  -river '«^  the  aqneduct  than 
'used  tb*  flow  to  it  for  several  yemrs  after  i^ was  built, 
but  the  aqaeduct  is'§611  wide  enoUgh'  for  the  tivei*  water 
to  pass  af  ^11  times  e^toept  In  hi]^h  floods^  The  tatting 
of  the  fenders  on  the  banks  of  the  river  and  of  the 
brook,  h)Bfs  o^cteioned  a  much  greater  quantity  of  Water 
'  to  flow  to  the  ^Eiqu^uct  in  high  floods  thkn  did'  or  could 
flow  t6  It  for 'several  yeat^  imthedintely  after  it<  was 
built,  and  half  rendered  it  im^offidientfortfaepassa^of 
the  water  in  high  floods,  andthereby  greasy  endangered 
'the  biMA}  Iftb^  fenders  on  the  banks  of  the  river  and 
bf^he'br6ok  w<ere  nsdoded  tothe'faeight 'at  which' they 
' '  wei^  twedy  ^iM  ago^^  a  gveav  part  of  'the  wMerft  of  the 
thfet  At&  %r«k>hiUi  hightloodBJwKliiblovefiaiMl^  th4>batiks 
of  the  brook,  and  inundate  the  neighbouring  lands,  and 
would  ttk}^'  Ai^'  dl)*ecl]Mi>  in^lvftibh  the^fiood^^ater  used 
fbrmeriy  Wflolvt<^(thb*Mid  thrte'archeb,  and  thdacb  to 
Ermstm  /  but  maity  huddled  atems  of  lUnd'Wfmiid'  thei^by 
tte  ihunthtded,  and  great  injury  done  to  the  owners  and 
occupiers  of  that  land.    The  fenders  on  the  banks  of 

the 
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the  liter  and  of  the  broolc;  We  not  been  raised  more        )SS2. 
>thta  waa  neeessary  to  prevent  the  lands  being  so  in-     ^^  - 

•The  'Case. having  'been  resioted  into  this  court,  on  .  The  Kwg. 
erMr^^after  judgment  bad  be^  given  for  the  qrown  by 
4iie€Qurt4>f  .Kin^d:Be9ch>  m  t    , 


•  '      '  ,  ','    .  .         H  "T      • 


F,  PdUfcki  for  the  Defendants;  belovV)  contended  that, 
as  ifae^bed  of  .mvens  is  ocmtinu^ly  rising  from  the  gr^- 
dnal  4epQei|^  of  matters  washed  do^n  from  tfie  source  to 
iha  mouiibi  the  owners  qf.  aidjoijiing.  lands  mpst  have  a 
rii^t.of  Haisfiig^tthe  b^obsf  from  time  to  time  to  prevent 
tim/^iibcMiofJkiund^tiP^  iXhat  if  the. Defendants  beiow 
had  in  this  case  raised  their  embankmj^nts  higher  than 
tosQal^U  M^els  fv^kag  to  rtbo  prosecutors}' cfM^i^ii|ray,,«which, 
iAMriieiing  tlie pbssage, of, the watep^ia ordfuaiy  floods, 
and  Upkeretiy  occasioning  damage?  ^tq  th/e  ji^ndi  ,ijt,  l^cf^e 
neeesfmry^  tp.|Mreve»t  tb^  .overflow;  by  .a,,Jflgl?f^r  |Jt(ppk. 
^Bp  ^  i^taldte  <  which  Ti^uiated  ■  the  afi^^rs,  rof ,  the ,  qsnal, 
tbe.pro$4Cutoi!s  wcjreiboimd  tQ  allqw  sjt^ientjw^at^wa^. 

fWightmth  coHitrfh  admitting  that  t9  a  certain  e^nt 
ibo  owiletis.irf'fedjoinjiigfiands' might  have,  without  occa- 
sioning*'Injiuytiy  others,  tbe  right  of  raising  f^der^  to 
obvialarth^'eff^lsrof  ardi^apy  floodsi  denied  !the  i^ght^  if 
tbo^eiter^isfeof  it  occasioned  injury  to  others,  aa  it  Jiuist 
.do>«iippoiihg>tbe  banks  raised*  to  suohia  height  as-  to 
titonlaiii  all  floeds  wlialever. '  As  upo^  such  a  sppposition 
•tho  buA»  rnust^  e^Nimo/ually  rise,  no .  bri^ge^  oould  be 
4«fdcted  hi^  en0ilgb  to  carry  off  ,thfi  wa^r  for  many 

{M  lhe;)adgmenC  of  the  Court  turned  upo;^  tb$  form 
of^|he  special  verdicty  St  would  be  superfluous  to, state 
the hijgHOiem  al  ^eater  lengths)  (a) 

{a)  Sea  I B.  (^  AM.  ii4' 
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1339.        .  TiliDAiiCJ.  Upon  this  special  verdict^  io  which  ju4g- 

,£^^"^     X9ept  has  beep  given  for  the  crown  by  the  QwMTt  pf  King's  ^ 

II,,  Benchi  such  judgment  appears  to  have  proceeded  ex* 

T}if.  V^mr-    pre«6ly  QXk  t^e.  prin(oipW^  that  the  ancient  cousse  and 

9ut)9t.  <if  tJii^  flood  wiOer  biKl  been  .obst^ot^d  bgr  the 

wrpngfillJrai^ing  Grom  time  V>  time  of  the  fend^  therein 

desgrjibedy  bj(  the  De&ndanta .  belo w« , , 

Whikt,  however,  we  agree  in  the  priRciple  'sa  laid 
down  {)y  ihel  Citeif^  W^  are  unable  to  diacover,  npoii  tiiis 
Ipflcial  ^etfdiob  l^  fiodipg  of  w^ient  feptA  >tpi  warrwt.  its 
alppUilatM»  !tP  ihedpr^entt  cli^^j;  In  order  tash^  the 
P^fendaodf  t^huve  tism.gnJDity  oftheolBbipe  d^ged 
in;  this  indidKiml^  wb  thlpk^  in-  the  fic^t  piacei  iA  ot|g|i£ 
^appeal*  dMUndly. upon  (he. special  verdiot.th^.ibe 
laUiitg  anfl  .be%h)Uening  of>  th«  fei|ders4>«i,  t^w  landa  pf 
theMapeo^ve  J)bfQndMts»  was  not  ap  accusM^pifad  apd 
rigbtfirf  jus|(ge  whkhf  has.  ohcaiped  fr^m  time  t^^tipe; 
ifa^  it  iKai^««fl|  evfDjwiiint-'  voswienclng  sanc^.  tbc^  co^ 
simclfiaa  of  the:  qmal  iil  1 1^3 1;  ,.9Qt  oaiy^tion^d  by  aly:imt 
nai^f  09 ^by  ifci^  /or^iMry  jrigjbt  .which  every  WMifioa- 

stee^  -ftimAJatk^xVo  x^iaroie^  hi?  Qwe  |>V9pei%,  previded 
be  ban  doiit  ^fit^out  iiyary  UhfAh^T%\,  $nd  tha^/t  enghti 
alip  to  apprnA  diMnotly  tIi«Mbe>m^s)9>  vrUich  the  fti^dr 

water  is  stated  in  the  special  verdict  tp  Mve-  t|dEeil*.)eild 
bgr  wMcbiH  Mraarcartied  afaiot  inip  .di^.ifiv^ratit  jofif^er 
pinnt^  <waa  IheaQcieiptaQd  jightful  courae  wbioh  it  ought 

/  An^  we  tbinkida  thti  second  piaoe^  it  eugbt  net  to  be 
lafb  iil^,donbt^.ii|ien.tha  lacts  foiiiid..  In  ihe.veodi^tt  wb^ 
then  tb^ralsui^  Uifefendejra  to.theiv.  pieslanjt  beif^t  has 
or  has  notJ^ecdm^  neees8«ry< ih/  cpiiseqiience  c((the^ii<> 
stiiactiaa  ofi  the- aqueduct  pndneinbankaneQt*  On  the 
contrary,!  iha^  ittiioughrto  appeals  distinctly  upon  the 
findings  by  the^juryv  either 'that  the  en^btokmeot  and  the 
aqueduct  have  net  wrongfully  penned  bacJL  more  water 
upon  the  low  lands  of  the  DefeDdaetsthan  Was  formerly 
collected  in  timea  of  flood  $   or,  diat  the  banks  of 

the 
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tile  ii^i<  '«Md '  brtok  Iwre  4ie«n  msed  vrttbout  hny 
BMMtty^  Md^iMik  till  ftdMdence  against  «lie>  ^sotige^ 
qMdc4  <^>  «he>  fkiii^k-ucticm  of  tb«  ^mbdtiki&ent  atid 
^i^^iiftV;' lorV  at  «H  «^«bI6^  that  th^  tenkb  htevti>b«en 
nitied  bf  D<ifeMbntfi^to  knttrireiasM>rtftM«iiiid  ilihdeoessfnry 

ctol  verdict,  we  thinlC'iio  jiidgmmH  <5dn  t^4  giVeb  tignimil 
llui^IMerididitB. )     ^'        "-."    *<       /*/^...i  /    -.// 

'  •  I7pi99f thtPpoint^  Gt^Ojr  bbdve  mggeitad,  th«i^  «t)pearti 
abdoolK  but  th4t  it'eottyttiM^liiw  thelaiidtoldisK  )wool|i 
hiiie^k  right  to  nclle  tbebiaiikid  of  the<^tiv4dr  wyd«  toool^ 

oto'laMdsi^  '^  *^  b'ltoifdD^  lb4'  tood^wflltr-  Mtbiti!  tin 
bftBkb^''liiidif|»>' pifatrent  icf^om  (Kveiflflrwlngi  tiMiriowit 
kn^t^^Wiifr  rtrls'sitigle  velftrietion,  tiao  tfa^  dU'  not 
flMrdkrj^'OdeatttM  tttty' injt»ry  Ur  like  linklk^oip  pnfi^  elf 
•ttet^pirMlft  ''Aiid4ftiiii$<fi^t<lmdiictcmHfJbteii'ln<' 
ettbed'knde»)ojfced>by'rijf«iik  beS6w^iift0  IMBsing  of  ifail 

bMVkniMiM  Wlay^Mf>'<ioto^Ati[«4iaai{bHvin^  Idkm  pbee 
JiA)«ci(«>4toitda^ifiMabi^'M«4^<)fighu\^'v^  lamk 
K(ild«ir3>p06^«dbttl  at  tii^*ciitt%«if)jpa$lAii^'tlie)«K>l^  mtdai 

'  'IV'^pl^aaTa,  tbefi^rdr^d}'  to  w  io^iM^  indmptecUd^  W 
dt4ilM''«*  id^^miM  wb^kjaf  itbeittittir*^^ 
stated  in  the  indictment  are  wrongful  or  not,  tbainthtf 
jil^^botiM'^d  »U(eliikcika«>wiU>idiMbMwiito«ayrnMth 
ceriainty^  "M^KChk-, ^ibefeve 4hai  iiibikitagi<of  xWnhakiaAdl 
ewhtthkittth tt' <faag<;  wat'litiiy  cmbciib  b^  ifae-'laaddwinrti 
of  ili0iji^.ofi  wMnf>andi  h!ai|^t0iiingnthv>ftdDks-firbab 
tidy^  oi^umiv'aa^xttdsteQ'ifPquiMdrflO'as'tb  2onfiBnl»» 
wiiier tt«i mll^tmw  ib  tbairrdiittiryi ! ohaniieUdbd . pnenrent 
it  flnl  tinic8)fof  ^dod*  firm  dvcffftDwiargniinlbadksiiier^ 
vtabemlfae  ^MK^a^icwcpr  tbe*inndii  kiitiiBa^  of  flood 
wAMbtuiiaMd  flnd^oidUaiiyitidbaib.  to  <-^:il-  .v'/  j.v  ii...^.< 

•  —  ».•■■•'•••'  p  4'  ■   '   *  Bot 
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1  *  'iButjithe  tMrstaiit  special*  yerdiot  leaves  the.eomiiience^ 
mentm£  the  ef^oynienA  of  this  right  in  complete  uacer- 
,^^  tbinty;^'  It  states  xmly  that  there  ^*  now  are  ^  on  easir 
nsiKma  ^gUe  of  the  river  and  brook,  artificial  banks  isaUed 
^^ 'fendisit/'  which  have  from  time  to  time  been  Faised, 
asocteasion  has  required.  It  finds,  indeed,  in  one  part, 
that  these  banks  are  nol  luised  higher  than  is  necessary, 
a  fkdt  very 'Strongly  in  favour  of  the  Defendants.  But 
k  gives  no*  date  iwliatever  lathe  origin  of  these  acts  of 

a 

-  eojpymeot  on^  the  part  of  the  owners  of  land  adjacent  to 
diejfiv^  .'.Upon  such,  a  finding  wedo  not  feel  our- 
selves competent  to  stff  whether  the  acts  oompb^ned  of 
kr  ifho  tkidkdnent  amount  to*  a  nuisance  or  not.    * 
f'*  )A^raiitbej«nry(fiad,tbattbeibre  the  banks  of'theriver 

raad'brotio  wens  nnised,  the  water  of  the  river  and  brook 

Atoifesf^iwidy 'peiriitedi  back^  and  flowed  over  the  liorth 

'  bsiiik^>bj^f^a(ttraok  'or  course'  which  is  described  in'tfae 

'  ¥eftiittV'itild^4vhidi'«i'StaUAllo  faU  into  the  riner  agam 

.it  a<'placei-taUed''J!!rfttt/eMV'ahoBC  *two  imiles^  below :•  the 

'ithreeiJilrcbesr 'I'Butiit^  nowhere  appears  T/whetkerr the 

^  flberi^wattriwasfcarxied  in^  that^coutse  ie/btei  the  aque- 

/dactitras  made  ;^inor  whether 'it  ^had  been^ao  cairied/or 

Isudh  k peviockiof ^yearsfbv^  the  lands'ofi  diffeiwnt-iper- 

'^kmij  4ttf  td*  constitute  ai  right  of  .watentourse  id  timerof 

1  floods itliKbe  diileotioii  described  by>th6»spediaL«erdieL 

'  B4ltdii'olNlerto<estabiisb!  the  charge  againstjthoi  Defend- 

''antt,>iittwa»  essential'  to»shew  tbatbyaheir  araising<aBd 

htighteniogMhor banks io£  ihe<ei^^:andt  brook,  they  pve- 

t>ivtnti^4^erjwater>in««tinie  of*  flood  fitom*  flowingiin.  this 

'^  pat^filaif  ddurtei>    W<e  loiight,  there&re^  to  ^sc^  upon 

the  face  of  the  verdict,  that  there  m$s{  an  ^  exi^ng  fight 

'  '<^this><i0M!nstf'fbr  the  .flood  water  over  die  lands  de- 

sbrib«d>^ til 'thd  spcckl -fverdicty  before  we  hold.theDe- 

'•^  faadants' guilty  oi^4be  oflenoe>charged«  ' 

A^aio'/  ufyon^daa  iecondgrouiidabove^oggested^  v^ 
thhlk  this  speoid^  vetodict  defioient.  (The^peoiaLtardict 
•  .  :■'■  leaves 
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laves  it  questionable  ivhelber  the  Buisenoe,  eotoploiiied 
<^  f.e.  tke  danger  to  the  aqueduct  and  tiie  oaaaU'  is 
not  attributable  in  some  degree  ait  least,  if  nbt  entirely 
to' the  act  of  the  owners  of  the  canal.     The  >  special  Kei?" 
diet  states  in  terms^  that  since  the  makingoftfaeiGMial, 
the  water  of  the  river  has  at  d^neat/times  Aow«d  oi^er 
the  banks  much  higher  up  :thei  witlun  ananliiMied  river 
than  the  point  of  its  junction  with  the>broek<»  andithen 
proceeds  tx>  state  an  instance  of  dajobage  doaei  iA49Q6» 
&rivUch.the  coniBiiasiooers- named)  in>itlia>80t)iififMr- 
lioinent  aootrdbd;  compensation  on  aocpilnt  of) /the « hi* 
eufficienqjrvi6  ^ejosfleta  hnder  the  otnaLaofhanlcinetits. 
Again,  in  the  statement  madeof  the levebjdfilditilfiYisr 
abovsa  the  aqueduct^  and  ofrthe  fidl:iiinpedlat^yr:l^dow, 
anihference  iit  least  is  afforded  thait  the  ^nkbankiMNit 
nidi  the  canal  ha«e  contmhulBd>  to  tfaope^ioiagiMkjtbe 
teter,  tkns .creating  a  ineGe8sily>8nd  justifiable) gnaadd 
lar. raising  and  heigbteningtlbejbanklriiil/Wtehcuiiiihow- 
'Arer^  inianjiijaaoneriassittisg^^haiN  sboHi^hasobbfOi  the 
casev'^ir  that^.sueh (is  lfa«ineBessar)iiA)feraiidDifrQ»iAe 
ikcts  stnted^vwe^oniy^dbserve  thatiithisiisptatalr'^tedibt 
doea>  not  stateiwith^^ufEciaiitifiertainty  aitfaalt  iss^rii&atel 
canflsitff  thb  jtonabog'bailk  «f  theiva^ettiixtimfof  jfinod, 
nar'Hrhether  themsftig  ohdi beightemn^xifi the  taoahs 
by  thoi  iE>efendtats!  bad^a;Jl^aI^.endTI;)uatlfiabIei>Mlll- 
mened^]«ntj<noI!  what  flii  theirigbtfult<3pora»)o£}theiflQit>d 
watsrv  nor  geneniUyjikes/itlayjbdbiMuBs  aiohjfecftSii^s 
'willenable-iii^ tOpsay^whetheit(jtb^  aat^»daI)$llfayJtM9i£le- 
&ndantS'arer  lawiill  inv  inot^  otfutOiTgivojianjrigudgnMiit, 
ssiisiiMtory  toiiOunflW^i  di»tsbi6uld)biiM^the'4rjghliitof 
the  contending  partieft- •  u  h.'.»  ,I>^^•rl>ll)  to '>'.i/t  >ii. 

Under. ihese  circumstdnoefe^  ^tbe  otllyi4)mi«ejAe  j^n 
pui»Ue.  iktta  reverse  lfa^ijirigniienii¥l)icbrba9ibe^{9iven 
for  the  crown,  and  tO'  award -a  viuire  jd^i.npV9tSi  Ml^  if 
another*  speeioi  .vecdiot  shbnB  ibe.  feundif  imriWpk  it 
wonld. be, desimblejtbatik'iriidiiid.  contain  m^  ea^firess 

finding 
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finding  of  the  Jury  upon  the  severkrpoibts  tD  wfcibh 
have  above.  Wd verted,  father  than  Uie  rtatemtot  of  faote 
from  wkieh  the  'finding  of  the  jnty  is'  onlyUo  be  in*- 
femd;  •■    '     '•     •■"  ••  '  ••• 
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Where  a 
bill  if  drawn 
payable  at  a 
particular 
place*  and  the 
drawee  accepts 
it  payable  at 
that  pbcet  in 
an  action 
against  the 
drawer^  pre- 
sentment to 
the  acceptor 
at  that  place 
must  be 
proved* 


I  I 
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nPHE:  dtdlmtioD  •  atatod  ifaat  the  Deftadanlibelawil 4iiii 
^   (tbe«7th  otSqfimber  lB2»i  tUldvmrpQoli,  ^^inm 
^y^atlPrta^aR,  ih  the  f  county  of  LLoncai^,  ^afccoedinfaf 
ti»<tbft  uaaf^  alid  Icoiiom  of  teeccbtota^  nMddiaBd'deaiV' 
altemmri  bittiofeKohapge  iH'iriftingj^  aiid4)ifitiabdi:tbefii' 
diieoted  \  ibe  i  taid .  biU  df  eKphaoge  •  to*  Me^n.  Ghapmkn^ 
smdiJEamh^  andi  than  landtibbmtre^uirtd  jkhfe  isaid' 
MeMtfi  {744^0^!  aAd  i^tfOn^Anfototasoplhs  hftev^lb^ 
datotberf^ru>|iaj)  Ao  tihe  order  of  (l^lJdeodaiiiiakMiJt  ini 
iMd^  ltSL\0t.}yu\u6  recoiv^in  4imber>Kwlitch/JbjU. 
thfiitaldtiMleterBfc  Okaptmrntand  Liitcriiiac^'btonitardiMtO' 
wii^  ion|i&c«iiit|  &Oi  ataaptud  aocordlnj;!  to  ibe  said  oaslioii^ 
and  ma^  of  iiaar/chitots,  f^agwUb  aiflMBcastfa.  /Ania^  jUDfd;  • 
and  (fOa,  ba9Aera,ii.ohif(in. .  And  d>oIMendaiMbel»w»ita 
whpfieicirder  thelaUliii|in  of  adtoey  llld)e^b•H  of  ^nbasgo 
spm^^m^iio  bt  |kiid|iiiftet»vardf,^  wit)  oii^ifeoialt  &c.^ 
by  one  John  Kempster^  then  and  there  beings  ilhe'^gentf 
of  ibe  .Befandant  \^ow  m  :iJbBt  ibebelfi  ^drsed  the 
said  bill  of  eMbange  aocbrding  tothc^  laid  ^coaioni  and 
vsmg^  4)f  <tii8robakti,  4i\d^.  tlito '  tad  tbdad  dcKvenid j  Xbe 
saift  bill  of  exchange^  so  indorsed,  to  one  JoHm  M^Killop  / 

and 
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Md  the  said  J^M*iSHop  afterward^  to  alit,  on»  86a 
9^  &a  duly  indorsed  ib«  aaid  bill  o£  ctchangi^  and 
ib^n  and  tbare  delivered  the  tatnisi  aa  .indorsed  «ls.afo0t<- 
sMd,  to  the  Plaintifis  below.  And  the  Platntifi  beliMr 
»99nn«EL  tbat  afly^rwardlf  to  wit,  on^  &c.  at  Liverpool^ 
&c.  the  said  bill  was  shewn  and  presented  to  the  said 
Messrs.  Chapman  and  Fairclough^  upon  whom  the  said 
bill  was  drawn,  for  payment  thereof;  atid  the  said 
Messrs.  Chapman  and  Fairchugh  were  then  and  there 
required  to  pay  the  same;  but  that  the  said  Messrs. 
Cht^fman  and  Fairdaugh  did  not^  when  the  said  bill  was 
so  sheWn  uld  pi'esentea  to'themf  for  payment  as  afore- 
said, or  at  any  other  time,  pay  tlie  same,  or  any  part 
thereof  but  otx  tne  contrary  thereof  theii  and  there 
wholly  refused  so  to  do»  and  therein  wholly  &Ued  and 
made  defindt-;  of  which  aaid  M^eral  priMmies  the  B^ 
jendaai  bdow  afterwlurds,  td  wit^  Qn,''&c^  At,  &C4  had 
OOtibe;  by  reason  Dihereof, 'and  By  foroe^ofvihe^said 
oistmii  •  aad  'usage  of  <  laeMhdo ts^  the  De&n^Mtt^  bel6w 
thenMabd^diete  bacame  liable  topa^  to-tlife 'PiiiificiSk 
below  the  tuM  sUm  of  lAoney  in  thei  sdidbili  nlerilidned^' 
vfrheo  h^  ^tfatt'  X>efenddnti  below^  .should  be  Itrar^no^i 
iltelrwsiMs  requested;  ahd  being^si  liable,  tho  Defend- 
mt  bekiw^  > in' eoiirflertilion'  iberecY,  Afterward^ '  to' wii,' 
oiD,i8u^.«t)^&a.  undefftook,^aiid'tbefa  and  there  faidifully^ 
proBiised'tiie  Plaiotifi  bilow^  to  pay  tbem  tbd  iialdt»uifi 


vfmoneyiH 


bill  mentioned^ 


hei^he'Dli^ 


fitfidMt  below,  shookf  be  thi^reufito  after^aids  reqoestklv 

Itf^a  «eGOCitt  cMiht'ib ^as  alleged'  thatitfa^aoceptira 

ifeKt^^^lJoerp6oli'iv^6fmridi't6'pWf  tW  kM^Mk/rdi$^>to 

the^ieim'  4nS  i^^di  the  bMrtttMt'OC  tlie  indof  ^ents 

theveon )  ^and"  ' '       *'  .<  -h      o-  .  >   A     <  'i  j<  i  ; 

In  a*  third,  that  the  bUl  Was^  *ai^  L/M^^po^  \m  ibae 

maimer  $ktfam  and  presented  to'tiie  accepccipsw    '    ^ 

At  the  trial  befohe  JC  tParfo' J.y <  last  itakcaUir^asamBf 
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SIS  CASES  IN  HILARY  TERM 

IB^       tke  Pkriiitiffi '1)cklw  pnxred,  that  tbey  irere-  partaera 
'  Q  B>        togethev'in  trade,  and' holders  of  tbii  bill  iot  endmnlg^ 
so,  which  was  as  follows  :  —  <<  LioetpOtit^  fl7tfa  of^SepteHAer* 

MaTHEUt  i8£8>'fohr2iioiuhs  after  date»  payito'Cfaeordte  df  Aiyielf 
iu^  iLondm  17 5L  10s.  value  veceived  in-timbtTw.  Dwutm 
Gibb.  To  Messrs.  Chapman  and  Fairdough^  lixfeepaoL 
Payable  in  London.*^  The  bill  was  accepted  as  fol- 
ldWir:<r4.<f  Accepted  at'  Messrs*  J^nes^  Ndydt  aUd  Co. 
haakers^Iiimionl  ChapmdH  and  Fbmloiigfk.'^ *  Audio- 
doiised  sk^iRMomt^t-^^^'F.  pro\iDanian^'Qd)b4  ^^JAi 
KskpslirJ^'  /The  signatofe  DuntaniQiU'to^  Ihe  bilbwas 
pvo ved  m  be  the  handwriting  of  the'  Dtftbdaml  Mow ) 
ilod'tbehcBiiptaHoe  of  th^Mlby  Messt^j  Ck^pindtiaA 
Rurvkm^ii  the  handwmin/j  of '7)l(»;i^  FdirobingK^Miai 
of  tiie^f»tniiets  in  the  'fil»fn  of  Messrs.  Chopmon  -mm) 
Stirtiau^  ii'The  Defendant  U^low  himsdf  j^resencM 
tbd'hillilfor-iaeoepcance  Co  the  said  ThaiMs' {Fitihloi^ 
and  hctnsetf;nit^tv^  btiek  <tfa^  biHiAk»ii>  the^if(di!r%o«Mi| 
Famfaugh'jiio  fafcoeipied  •««  Abo?«  stirted^  ^-^h^^ituMrtaM 

faatidirldling^  ofl  the' said  JdiSM  Jir«i>i>5/ir^rwho^  ^hm  <h^ 
ao^iSJidstiatdt tbil'lull^  wastdul^/authdrixedifay. tkd  Dd4 
ieiidantdiiebwMlo  iddoite  *it  ton  I  Jiefaalf  bf  the^Be&hd 
brio9u.  The  bilifc  was  :pi*esentod  wtI4verpoolrXo\hbwfid. 
aaiefitavs  Messrs.  CAtf^vioif^aild  iFoiVa/in^-fopipdymeiit) 
enithe'SOdr'dBJr  of  Jbrntory* l626lvoii>^hiobiday  tbe 
IjUI  isad  aecrp(^d  due^' and  thd  said  aoecptors  dien  and 
tbeneimfiised  D»  pay  the  same ^  and  liotioe^wns' giV«i  <Mi 
(dtaiidiie:^otft  bf  ^bitutzyjr'isdd,  bythe  Phiiittfi  b^Iow 
to  the  DdemiAnt'  betow^of 'xb«  f^r^sentnidnt  of  the  bill 
to<i;th6'8atd  adbepiors^'  and  ^of  ibeir  r«fasiil;td( 'pay' tbe 
samei;  Thesb  ffacb  w^^re  atsb  admfiteed  1>y  ictie  coimM 
fbif. the  Defendant  bdow.  iPtfi*fo  J;^  then»kielh«nedf  His 
apinionitD  the  jnfryi  that -the  said  serial  mmters  00  pkn^ 
duced  and  given  in  evidence  and  admitted  to  be  t^tie, 

were 
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soffidut to eotitiethe PlmiDtifis bdow  toa Tifiidicdy 
and  'vrith^that  direotion  left  the  case  to  the  juvy^  vfho 
fomtd  for  the  .Plaintiffs  below.  ._ 

A  b31  of  exceptions  having  been  tendered  to  the      Manaoc 
above^  >direction   of  the  learned  Jadge^   it  waa   ilon^ 
aqpied  by  \      .     ,/ 


.  ! 


}  .         \      .. 


F.  KeOjf.fori  the  De&odaflt  bdow«  ,    The  Plaintifia 

bekiiv  4iaye.  110  ^ciatm  on  ihe  I>efendao(t«  btiqwy^nn*^ 

lesaV^hey  tooaform  t^t the  .contract  intofjiirhicb  he-hoa 

eolentdi  HTkat^ccmtract  uvexpresalytopiiy  ih  ijondon^ 

FoctMlrljr^  <wht0  th^  aocepfor  of  a  bill  ,of  eifcfaangBreoi 

ceptedJivpayaUe-ar  a  pariicuiar  plaoe^'^he  Coiirtiof 

Kiogfa  B^Roh^eld  that  auch-.  an*  acceptance  v^^nn  ex^ 

paasion^ "i^ot  a  qaaliCcation.of  hia  liability  •lo^pay-dBterjr 

wbcre$ftliat  «t  demand 'migfat.  bee  made  I  on  bim^^bxtli^ 

piaitioiilftr Aplace  in  (ju^tion  ia  add&tioi»MtOT<all'!iOtlic0 

[dacea\3dit9^bich'beJ9iight  b€)fowd;i  buttbat^  ashd  ima 

liaU0 101  aU  j^laces).  itt wa^toot  necbfiaary  U>  avef.or  provk 

aideimnd  <at  vtbe/i  particular  place  xioMqiies^bii;*  iTfao 

Cbort'of  Cotnmon  Pleaa,  .on  thbiothdr^faHuiQ^iheidiahal 

ihbi  dfiitgnAtio&:of.a*paftloiilari  plaiteiof  pa]^nMMt>wa8« 

qiBdifiilatiDniibf  ithihcbntraotyiaDditlialv  (ftherelbriey'»i]de^ 

bandnattisUdi  ^  plaoe  -  >nin8t )  be  raveitted  ^ahd  piwhdl 

TheiiHoiisetof  Ldxlaita  iSom^v^  yo]E^(«)  dfeddcditint 

the  G!oartiofiCoiiiiivMi  Pleaa  hadlptit  tbC'tDitt'Condtrao* 

liMH  ontliuchr  aicontract^  but  tiiiHn^iatdly»paaBediab  iwt 

of  parliamont,  nnderi^g  therliAbillty/cfiaaritcceptoranch 

as jtAadt  beta  ^xptaoded  by  itbe  CouVi  of  Ktng'^  Banoh^ 

ilnieaaftdltbefdesignatioa  ollaf)iavticubQpkoe4>fipagriiient 

iil«liiaoQ9eptance  be  addail  itba  lyordi^,  Miaitdiiot  ial^ae^ 

^here  i "  iilinch  woods  not  .being^found  in  tbeiatcepuuice 

ofithbibiU^ilfae  acceptance' b  a  geneital  adoepteticec:  ^that 

«ciM  however^  1  fc  &.  6. 4r:  a  78t»  'ia^  by  its*  title,- preamble^ 

(a)  %Brod,  &  Bingb.  i6s*  where  see  all  the  authoritiei  col- 
leeicd. 

and 
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ISM.       and  enactments,  confined  tD  tlie  cMe  cfaeeifimr,    Novr^ 

in  the  case  of  a  drawer  of  a  bill  of  esccbange,  or  maker 

of  a  promissory  note,  the  Coiht  of  King's  Bench  i^nd  the 

Court  of  Common  Pleas  always  concurred  in  holding^y 

that  the  mention  of  a  particular  {dace  of  paymeot  ia  Aa 

body  of  such  instrument  was  an  essential  part  of  the 

contract  imperative  on  the  hblder,  who  must  therefore 

aver  atud  prove  a  deaaaod  at  that  place  in  otAet  to 

charge  the  drawer  or  maker.    Smuierson  v.  A]iibes{a)9 

Boach  v.  Campbell. {by    it  maybe  said  that  %he  bill  in 

ikia  otte  hatix^  been  accepted  generally  before  it  waa 

issued  by  the  drawer,  the  latter  has  given  currencf  to 

Boeli  gtnetal  acceptance,  biidnbel'efbre  is  ^edtopped  to 

cAgect'  that  damdnd  has  not  hmtn  made  at  the  partlc«dar 

plaee  ifttclfiedi    But  though  an  acceptor  may  by  apt 

«iovda  iriirit^bb  4)wii  iresponaibiKty,  or  make  it  dittet 

fvbtti  tlM  eoninrfRit  ef  the  drawer,  as  by  aeceptifig  at  a 

leng^dttiey  or  for' a  pavt  only  of  th«!  stim  mentkmed  in 

tke'bill^MBO'casti  CMrbe  f^tm&  iti  in/hith  he  hats  been 

idlDW^jd^'undk'  any  cuicomstbdces,  to  enlarge  the  He-* 

i|Mbibitity MDf  the^  diliwitr.    The  Yact,  therefore,  of  the 

drmWer?0  ba>An|g  issued  the  bilf  with  this  acc^tanee  on 

hi  tnay  shiw  that  heidid^not  objeut  to  the  expansion  cif 

tlie  attOeptbif'a  liability,  biit  is  no  proof  that  be  consented 

to- Itba  expansion  of  bis  owm 


\Ro$eoe^iknUrd:  Tbe  statute  1  ft  2i?.  4.  c.  78i  ebaets» 
tlilrtian 'acceptance  sudtaG^  the  preseiM;  shall  be  deemed 
a  i  gito^ral  ncceptaxitt  ^  all  intents  jand  purposes.  K»w 
tboae  li'drda  wtald  be  Gtoperflaoas,  attd>  a  main  object 
it  the  atatute  woald  be  defeated^  if  a  demand  which' 
^oald  be  'Sufficient  as'  agninst  die  acceptor,  should  be 
beld  ibsufflcltm  Btf  a^inl^  the  drawer.  In  Selfy  y. 
Biets{c)"ti  bill  of  exchange  wasv  by  the  draw^,  madef 

{a)  14  Bojtf  500.         (b)  $€iimpi.i4f.         (e)  ^Bingb.tiu 

'*    ''  payable 
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pfiy^ble  ia  Jjmdon  ,md  tbere  nocepted ;  and  yet-  it  was       I«M* 

bel4  th«jL  averineot  or  proof  of  presentment  in  London 

was  pf^^ces^ry;  audi  in  Fay  lex*  Bird  {a)  that  decision 

was  copfirmed.:     , .  JUatwm*. 

F.  Kflbfj  .Tjbe  ca^s  refenred  to  are  both  actipna 
against  'the  ,9ficefipv)  and  in  Fayfe  v*  Bird  Lord  TeiUer^ 
den  ooDsuiled  t|ie  plaintiff  for  want  of  a  due  prekseatment, 
though  1^, afterwards/ acceded  to  the  authority  of  jSdfy 
V.  Eden  for  (he.  sake  of  uoifonaity.  '        .    \ . 

'  '  _  *  I  -  1 

.   .  >'\  I..        •!        '  ■  ».•'  •         '  I     ,      .  •         .  ■         V  )     • 

TiNi^  C- J.  f  Thi^  was  an  action  by  the  ta^rsees 
i^pinst.  .^e  dravijfer  of  a  bill  of  edmhange  after  nqn* 
pigment  .by  the  acceptoc*  Upon  the'  trial  of  thjo  eauftf 
it  appeiiredf  uf^on  .pr^itdion  q(  the  bill,  that  the  dnlwar^ 
in, the  b^y  i>f  |he  bill)  feqairad  the  draflirees  to! pay  to 
the  oiidei:  of  hiiqself  >^  in  l^ondonf'  .theisum.4iM:nliQpad 
t^r^ii^,;  t^t  tbcf  .bill  Wa£i  addressed  to  Mei^r^'Chgpi 
wmn,^$ridy:F^ircla^h9  Liverpooly  with  the  additiodal 
vorda  ** payable  in  Lau^ony'*.  vid  that  it  was.lby^dhaip 
acceptor  aX.  *^  M^s|ts,.Jpai^st  Lkj^^an^  Cod  banker^ 
Lo^d^'  It  appeared  fartheir,  tJkat  ^n  the .  day  thai  bill 
beca9>e  duev  it  was. presented  fox  paynient  to  the  ac«« 
ceptors  at  Liverpool^  who  refused. paylneiityr'aii^  tbat^luQ 
notice  of  such  refusal  was  given  to  the  Defendant  below. 
T)^  karned  Jtudg^  who  tried  thel  cauise,  direeteditlie 
^iiy 4bat the ^vldeiH;eafa|ova stated  wassufSqient tQictnmlfa 
tbe /Plaintiffs^ below  ^  recover,  and  the  jury  ioaoditbeix^ 
T^^dict  aopordii^g^y  fo^  the  Plaintiffs  bdbw» '  The  piwh 
pi^ty  o£  thi^  direction!  nQWi^Some^  bafojoe  us  i»pon.«(  biU 
of.  ^;KqQptiqQ^  tender^  by  the.  Defepdapt  below^andr 
the  qc^ati^i^  rais^  &?¥!.  our  coo^i^aration  i^  thi^.  Wlietbef 
i(l  f|i)  aption  ag/apn^t  t^Q  dcaw/ei;  pf  the  hill  .aboye  S6I 

.1  forth. 
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1832.       forth,  on  the  ground  of  nonpayment  by  the  acceptor,  it 

OiBB^       ^^  ^^  ^*  "°^  necessary  to  prove  a  presentment  for  pay- 

V,  ment  at  the  banking  house  in  London  where  the  same  is 

Mathxr«     tnade  specially  payable  by  the  acceptance.     And  we  are 

all  of  opinion  that  such  special  presentment  is  necessary, 

in  order  to  enable  the  holder  to  recover  against  the 

drawer  of  the  bUl. 

Before  the  passing  of  the  statute  1  &  2  G.  4.  c.  78.,  it 
was  a  subject  of  considerable  doubt  in  the  courts  of  law 
whether,  in  the  case  of  a  bill  drawn  generally,  but  ac- 
cepted payable  specially  at  a  particular  place,  an  action 
could  be  maintained  against  the  acceptor^  without  aver^ 
rmg  in  the  declaration,  and  proving  at  the  trial  a  pre- 
sentment for  payment  at  the  place  where  the  drawee 
had  by  his  acceptance  made  the  bill  payable.  Upon 
Uiat  point  the  Court  of  Common  Pleas  had  held  a  pre- 
sentment of  the  bill  at  the  place  named  in  the  accept- 
ance  to  be  necessary,  on  the  ground  that  it  was  a  quali- 
fied acceptance  only ;  the  Court  of  King's  Bench,  on 
the  contrary,  had  held  it  was  unnecessary  to  make  any 
such  presentment,  on  the  ground  that  the  acceptance 
was  a  general  acceptance^  with  a  mere  intimation  of  a 
place  of  payment,  if  the  holder  thought  proper  to  apply 
there. 

The  conflicting  opinions  of  the  two  Courts  upon  that 
point  were  set  at  rest  before  the  passing  of  the  statute, 
by  the  judgment  of  the  House  of  Lords  in  the  case  of 
Rcnoe  v.  YouT^[a\  by  which  judgment  the  opinion 
held  by  the  Court  of  Common  Pleas  was  decided  to  be 
the  law  of  the  land. 

But  the  doubt  which  had  been  formed,  was  confined 
to  the  case  where  the  question  arose  between  the  holder 
and  the  acceptor;  in  cases  between  the  indorsee  and 
the  drawer,  upon  a  special  acceptance  by  the  drawee,  no 

doubt 
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doubt  appears  to  have  existed,  but'  that  a  presentment        1832^ 
at  the  place  specially  designated  in  the  acceptance  was         ^"'^ 
necessary,  in  order  to  make  the  drawer  liable  upon  the        ^^^ 
iishonotir  of  the  bill  by  the  acceptor.  Mather. 

Still  less  did  the  doubt  ever  extend  to  cases  where 
the  drawer  directed  by  the  body  of  the  bill  fhat  the 
money  should  be  payable  at  a  particular  place.  In  such 
a  case  all  the  Courts  at  Westminster  agreed  that  the  pre- 
sentment tnnst  be  made  at  (he  place  specially  designated 
in  Ae  bill  itself.  This  had  been  decided  in  the  Ck)ivrt  of 
King's  Bench  in  the  icase  of  a  banker's  ptomissory^np^, 
which  was  made  payable  at  a  place  named  in  the  body 
of  tbt  note.  Sanderson  v.  Bowes,  (a)  The  same  ddc- 
trine  was  also  laid  down  in  the  case  of  Roche  y.  Camp- 
beU{B\  where  the  action  was  (brought  by  the  indorsee  of 
the  note  against  the  indorser.  Now,  no  distinction  as 
to  this  point  can  be  tkken  between  the  drawer  of  a  bill 


.:  ') 


of  exchange  and  the  indorser  of  a  promissory  notp. ' 
As  to  tlitir  liability  to  the'  holder,  they  stand  precisely 
in  the  same  situation.  It  is  the  acceptor  of  the  biTI  aqd 
the  malcer  of  the  note  who  are  primarily  liable  i6  the 
holder  :  and  the  drawer  of  the  bill,  like  the  indoi^er  of. 
thenoCe,  d6es  not  become  liable  utitil  there  has 'been  a 
due  presentment  made  to  the  party  liable  in  the  ^r^t 
instance  to  pay.  The  law,  therefore,  which  applies  to 
the  indursef  of  the  note,  will  also  govern  the  case  of  the 
drawer  of  a  bill. 

Such  then  being  the  state  of  the  drawer's  Iiabilityi  at 
the  time  the  statute  was  passed,  it  must  still  remain  the 
same,  unless  that  statute  has  made  an  alteration  therein. 
But  it  appears  to  us  that  the  statute  neither  intended  to 
dter,  nor  has  it  in  any  thahner  altered  the  Yiability  of 
drawers  of  bills  of  exchange,  but  that  it  is  confined  in 
Its  operation  to  the  case  of  acceptors  alone. '  The  title 

Vol.  VIIL  Q  of 
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18S2.  of  the  act  is  to  regulate  acceptances  of  bills  of  ex- 
change; and  after  reciting  that  it  had  been  adjudged, 
that  where  a  bill  is  accepted  payable  at  a  banker's,  the 
acceptance  thereof  is  not  a  general  but  a  qualified  ac- 
ceptance, but  that  a  general  practice  and  understanding 
had  prevailed  amongst  merchants,  that  such  acceptance 
was  a  general  acceptance,  it  proceeds  to  enact,  that, 
after  the  passing  of  that  act,  such  an  acceptance  shall  be 
deemed  and  taken  to  be,  to  all  intents  and  purposes,  a 
general  acceptance  of  such  bill,  unless  the  acceptance  is 
restricted  to  payment  at  the  particular  place  by  the 
words  and  in  the  manner  directed  in  the  act. 

The  very  reference  in  the  statute  to  the  adjudication 
by  law,  imports  that  the  legislature  intended  the  statute 
to  apply  to  those  cases  only  in  which  doubts  had  pre- 
viously existed,  and  which  had  been  adjudged  in  law ; 
not  to  cases  like  the  present,  which  were  free  from 
doubt  at  the  time  of  passing  the  act  Again,  the  enact- 
ment comprehends  in  terms  the  case  of  acceptors,  and 
acceptors  only,  and  is  silent  altogether  upon  the  subject 
of  the  liability  of  drawers  and  indorsers.  It  foresees 
ih«»  inconvenience  which  is  cast  upon  acceptors  by  the 
enactment  that  an  acceptance  of  a  bill  payable  at  a  par- 
ticular house  shall  thenceforth  be  considered  as  a  general 
acceptance ;  and  it  gives  the  acceptor  the  power  of  pro- 
tecting himself  against  such  inconvenience  by  the  use  of 
restrictive  words  in  his  acceptance.  But  the  incon- 
venience is  as  great  to  the  drawer  as  to  the  ac«eptor.  If 
the  drawer  has  directed  his  money  to  be  paid  at  a  par- 
ticular place,  and  after  an  acceptance  made  payable  at 
that  place  the  bill  should  be  returned  to  him  dis- 
honoured without  a  presentment  to  the  house  where 
it  is  made  payable,  it  is  as  great  a  hardship  upon  him, 
as  the  act  had  contemplated  and  provided  for  in 
the  case  of  the  acceptor.  If  then  the  statute  had  in- 
tended the  enactment  to  apply  to  the  case  of  the  drawer, 

we 
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we  cannot  but  think  the  same  protection  would  have        I832« 
been  given  to  the  drawer  which  has  been  given  in  terms 
to  the  acceptor  of  the  bill. 

One  argument  advanced  on  the  part  of  the  PlaintiiF  Mathki. 
below  is,  that  the  acceptor  has  varied  in  his  acceptance 
from  the  original  terms  in  which  the  bill  was  drawn; 
and  as  the  drawer  has  been  contented  to  take  back  the 
bill  with  such  varied  acceptance,  it  must  now  be  con- 
sidered as  a  general  acceptance  under  the  operation  of 
the  late  statute.  But  the  answer  to  this  argument  seems 
to  be  that  the  direction  contained  in  the  body  of  the  bill 
is  not  altered  or  varied  by  the  terms  of  the  acceptance, 
any  further  than  was  necessary  for  the  benefit  of  the 
drawer  and  of  all  subsequent  parties.  The  drawer  di- 
rected the  drawee  to  pay  the  money  in  London^  —  the 
drawee  accepts,  specifying  the  particular  house  in 
Lemdon  at  which  he  intends  to  pay  the  bill.  Without 
such  specification  the  acceptance  might  be  useless  from 
its  generality;  and  the  form  of  the  bill  implies  that  the 
drawer  expected  and  intended  the  drawee  to  make  it. 

We^  therefore,  think  that  as  no  presentment  was  made 
at  the  house  of  the  bankers  in  London^  where  the  ac- 
ceptor had  undertaken  to  pay  it,  the  liability  of  the 
drawer  never  arose,  and,  consequently,  that  the  judgment 
which  has  been  given  for  the  Plaintiff  below  must  be 

Reversed. 
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J2«k  31*  Masterman  and  Others  v.  Judson. 

x.Iti  an  action  rpjjE  declaration  stated  that  PlaintifFs  before  the  com- 
f^dant  for  not  mitting  the  grievances  by  the  Defendant  thereinafter 
obeying  a  /if^  mentionedy  to  wit,  in  Hilary  term  1831,  &c.  before  Sir 
ftBHUt  the  dc-  2f,  Q^  Tindal^  Knight,  and  his  companions,  Justices  of  the 
that  the  Plain-  Bench  at  Westminster^  impleaded  one  John  Malin  in  a 
tiffcaiwed  to  pj^a  of  trespass  to  the  damage  of  said  Plaintiffs  of  100/.; 
Defendant  a  ^"^  ^^^^  proceedings  were  thereupon  had  that  after- 
eopj  of  the        wards,  to  wit,  on  the  sittings  at  Nisi  Prim  holden  at  Hert'^ 

writ  of  sub'  j^^^  j^  ^^  county  of  Hertford,  on  the  2d  of  March  1831, 
ptma  i  ilelciy  </  ^ 

that  a  Judge     before  the  Honourable  Sir  John  Bayley  and  the  Honour-. 

at  NuiPrius  ^ble  Sir  W.  Garrow*  Knicrhts,  a  certain  issue  before  then 
had  authority     ...  . 

under  o  G.  4.  joined  in  the  said  plea  between  said  Plaintiffs  and  said 
CIS  to  allow  John  Malin  came  on  to  be  tried  by  a  jury  of  the  county; 

ti'n  t  ^be~  ^^^  ^^^^  ^^^^  ^^  ^^  31st  of  January ^  in  the  year  afore- 
amended  as  said,  said  Plaintiffs  prosecuted,  out  of  the  Court  aforesaid, 
follows:—  jjjg  Majesty's  writ  o( subpoena  directed  to  said  Defendant 
IVt^J^."  and  others,  commanding  them  and  every  of  them  that 
said  writ  of  all  other  things  set  aside,  &c.  they  should  appear  before 
^reUued^tTtbe  ^^  justices  assigned  to  take  tlie  assizes,  &c.  at  the  said 
said  Defend*  town  of  Hertford,  in  the  said  county,  on  Wednesday  the 
^"'*  u  ^^  *^*y  ^^  March  then  next,  by  nine  of  the  clock  in  the 
an  action  as  forenoon,  and  so  from*  day  to  day  until,  &c.  to  testify,  &c* 
the  above,  it  is  in  a  certain  action  then  in  the  Court  before  the  said 
sufficient  to  King's  Justices  depending  between  said  Plaintiffs  and 
allege  that  the  said  John  Malin  of  a  plea  of  trespass,  on  the  part  of 

Defendantwas  gajj  plaintiffs,  and   that  they  or  any  of  them  should 

a  material  ...  ^  ^ 

witness,  and     ^'^  nowise   omit,  under   the  penalty  of  every  of  them 

that  his  ab-       of  100/.:  which  said  writ  said  Plaintiffs,  on  the  19th  of 

Ac^laftifft    F^^^^^'^^^y^  '^^  the  year  aforesaid,   caused  to  be   made 
e  nonsuited,    known  to  and  shewn  to  said  Defendant,  and  caused  a 
without  aver- 
ring that  Plaintiff  had  originally  a  good  cause  of  action.     At  all  events,  such  alle- 
gation is  sufficient  after  verdict. 

copy 
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copy  to  be  left  with  said  Defendant  of  so  much  of  the 
said  writ  of  subpoena  as  related  to  the  said  Defendant^ 
and  paid  to  said  Defendant  the  sum  of  10/.  for  the  costs 
of  his  attendance  as  a  witness ;  and  although  said  De- 
fendant could  have  given  material  evidence  for  said 
Plaintiffs  on  said  trial  against  said  John  Malifif  yet  said 
Defendant  would  not  appear  on  trial  of  said  issue,  al- 
though he  had  no  lawful  cause  or  impediment  to  the  con- 
trary ;  and  by  reason  thereof^  and  on  no  other  account 
whatsoever,  said  Plaintiffs  were  nonsuited,  and  such  pro- 
ceedings were  thereupon  had,  that  afterwards,  to  wit,  in 
Easter  term,  in  the  year  aforesaid,  it  was  adjudged  by  said 
Court  that  said  John  Malin  should  recover  against  said 
Plaintifi  25L  6s.  for  his  costs  and  charges  by  him  laid 
out  in^  and  about  his  defence  in  that  behalf:  by  means 
of  which  said  several  premises  said  Plaintiffi  were  not 
only  forced  to  pay  said  John  Malin  said  sum  of  25/.  65., 
together  with  costs  of  levying  the  same,  amounting  to 
the  sum  of  102.,  but  were  also  gready  hindered  and  de« 
layed  in  the  recovery  of  their  damages  in  the  plea 
aforesaid,  and  did  necessarily  incur  a  great  expense, 
amounting  to  the  sum  of  1002.  in  and  about  prose- 
cuting said  suit;  which  said  Plaintifis  are  liable  to  pay, 
and  are  by  means  of  the  premises  otherwise  greatly 
injured,  to  Plaintifis'  damage  of  200/. 

At  the  last  Hertford  assizes  it  appearing  that  the 
original  writ  of  sttbpcena  (for  disobeying  which  this 
action  was  brought)  was  directed  to  the  Defendant 
Judson  and  two  others  therein  named,  while  the  copy 
served  on  him  was  directed  to  him  and  John  Doe^  the 
latter  name  not  appearing  in  the  original  subpama  at  all. 
Lord  Tenterden  C.  J^,  before  whom  the  cause  was  tried, 
caused  the  record  to  be  amended  by  the  insertion  of  the 
words  printed  above  in  italics,  under  the  authority  of  the 
9  G.  4.  C4  iB.  which  enacts,  ^*  That  it  shall  and  may  be 
lawful  for  every  court  of  record  holding  plea  in  civil  ac- 
tions^ any  Judge  sitting  at  Nisi  PriuSf  and  any  court  of 

Q  S  oyer 
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ISS2.  oyer  and  terminer  and  general  gaol  delivery  in  England^ 
WakSf  the  town  of  Berwick-upon-Tweed^  and  Ireland^ 
if  socfa  court  or  judge  shall  see  fit  so  to  do,  to  cause  the 

JuntoN.  record  on  which  any  trial  may  be  pending  before  any 
such  judge  or  court  in  any  civil  action,  or  in  any  indict- 
ment or  information  for  any  misdemeanor,  when  any 
variance  shall  appear  between  any  matter  in  writing  or 
in  print  produced  in  evidence,  and  the  recital  or  setting 
forth  thereof  upon  the  record  whereon  the  trial  is 
pending,  to  be  forthwith  amended  in  such  particular  by 
some  officer  of  the  court,  on  payment  of  such  costs, 
if  any,  to  tlie  other  party  as  such  judge  or  court  shall 
think  reasonable;  and  thereupon  the  trial  shall  proceed 
as  if  no  such  variance  had  appeared :  and  in  case  such 
trial  shall  be  had  at  Nisi  Prius^  the  order  for  the 
amendment  shall  be  indorsed  on  the  postea,  and  re- 
turned together  with  the  record ;  and  thereupon  the 
papers,  rolls,  and  other  records  of  the  court,  from  which 
such  record  issued,  shall  be  amended  accordingly." 
A  verdict  having  been  found  for  the  PlalntiiK, 

Taddy  Serjt.  obtained  a  rule  nisi  to  set  it  aside,  on 
the  ground  that  the  learned  Judge  had  no  jurisdiction 
under  the  recent  act  to  make  the  amendment  in  ques- 
tion, there  being  in  this  declaration  no  recital  of  the 
writ  of  subpomcL^  but  merely  an  allegation  that  the  Plain- 
tifis  had  caused  the  Defendant  to  be  served.  He  also 
moved  in  arrest  of  judgment,  that  it  was  nowhere  averred 
the  Plaintiffs  had  a  good  cause  of  action  against  Malin, 
the  Defendant  in  the  original  action. 

Wilde  Serjt.  shewed  cause  against  the  rule.  The  stat. 
9  G.  4.  c«  15.  is  remedial,  and  must  receive  a  liberal 
construction.  The  circumstances  of  the  present  case 
fall  within  the  mischief  contemplated  by  the  act,  and 
ought,  therefore,  to  be  within  the  remedy.  The  alle- 
gation that  the  Defendant  was  served  with  a  subpoBna^  is 

a  suffi- 


Mabtkbmak 
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a  su£Bcient  reference  to  the  instrument  to  authorize  the        1832. 
Jadge  to  correct  any  variance  in  the  mere  description 
of  tlie  instrument.     In  BriarU  v.  Eicke  {a\  Lord  Ten- 
ierden  C.  J.  amended  a  recital  that  a  judgment  had  been       Judson. 
obtained  in  the  Court  of  King's  Bench  by  substituting^ 
according  to  the  fact,  Common  Pleas  for  Kin^s  Bench. 

As  to  the  objection  in  arrest  of  judgment^  it  is  not 
for  the  party  who  is  primA  facie  injured  by  the  mis- 
conduct or  neglect  of  another  to  shew  that  he  had  a 
good  cause  of  action  or  of  defence;  it  is  for  the  party 
charged,  to  shew,  if  he  can,  that  his  opponent  had 
not  Godefroy  y.  Jay.  (i)  But  at  all  events,  the  defect 
if  any,  is  cured  by  verdict,  particularly  when  the  de^ 
daration,  after  averring  the  Defendant's  disobedience  of 
the  subpanaj  adds,  "  By  reason  whereof,  and  on  no 
other  account,  the  Plaintiffs  were  nonsuited."  Thus  in 
actions  for  a  malicious  prosecution  the  omission  of  an 
averment  that  the  prosecution  or  action  is  at  an  end  is 
cured  by  verdict.  1  Wms.  Saund.  228  a.  (c) 

Taddy  and  Stephen  Serjts.  conird.  llie  learned  Judge 
has  admitted  into  the  declaration  the  allegation  of  a  new 
fact,  namely,  the  service  of  a  copy  of  a  part  of  the  writ, 
instead  of  merely  correcting  a  variance  in  the  recital 
of  the  writ  And  the  amendment  in  itself  contains 
demurrable  matter ;  for  how  much  of  the  instrument  in 
question  applied  to  the  Defendant,  is  matter  of  law,  to  be 
determined  by  the  Judge  upon  the  production  of  the 
instrument  It  will  be  of  dangerous  consequence  to  ex- 
tend the  statute  to  the  introduction  of  new  allegations  of 
fact,  which  may  be  a  surprise  upon  the  opposite  party. 

Then,  the  Plaintiffs  should  have  averred  that  they  bad 
a  good  cause  of  action  against  Malin ;  for  without  aver- 
ring that,  they  do  not  shew  that  they  had  any  right  to 


{a)   iM.l^M.  359.  Smithf  7T.j;.5z8.     Piffpet  r. 

b)  f  Bingb.  4x3.  Heam^  $B.llf  A»  634* 

c)  See    aiao    M^Murdo    v. 
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subpcena  the  Defendant  In  Goodwin  v.  West  {a)  it  was 
held  that  the  action  of  debt  for  the  penalty  of  10/. 
on  5  Eliz.  c.  9.  for  not  appearing  to  give  evidence  after 
service  of  a  subpcma  is  given  only  to  the  party  grieved, 
and  that  if  the  Plaintiff  be  not  grieved  he  cannot  bring 
the  action.  The  same  point  was  established  in  Maddison 
v.Shaw{b)f  where  the  Court  said  there  must  be  a  par- 
ticular damage  set  forth.  AsiorCs  Entries^  40.  90.  And 
the  principle  applies  with  greater  force  to  an  action  on 
the  case  for  general  damages  for  a  similar  neglect. 

So  in  actions  against  the  sheriff  for  an  escape,  it  is 
necessary  to  aver  that  the  plaintiff  had  a  good  cause  for 
arresting  the  party.  2  Wms.  Saund.  151.  Vid.  Enir. 
16.  60.  And  in  Jlexander  v.  M^Aulcy{c)  in  an  action 
against  the  sheriff  for  an  escape  on  mesne  process,  the 
plaintiff  was  nonsuited,  because  he  could  not  prove  any 
debt  against  the  prisoner. 


The  Court  said,  that  the  amendment  w&s  the  only 
point  on  which  they  had  any  doubt;  and  as  it  applied  to  a 
general  rule  of  practice  they  would  take  time  to  consider. 

Cur.  adv.  vuU. 


TiNDAL  C.  J.  Upon  the  point  reserved  in  this  case 
for  further  consideration,  namely,  whether  the  amend- 
ment made  upon  the  record  of  Nisi  Prius  at  the  trial  of 
this  cause  was  an  amendment  authorized  by  the  late  act 
of  9  G.4.  c.  15.,  we  think  such  amendment  falls  within 
the  meaning  and  construction  of  the  act,  and  is  fully 
authorized  by  the  same. 

The  declaration,  after  stating  that  the  writ  otsubpoaut 
was  issued  in  the  cause,  proceeded  to  aver  *^  that  the 
Plaintiffs  caused  the  said  writ  to  be  made  known  and 
shewn  to  the  Defendant,  and  caused  a  copy  to  be  left 
with  him."    Upon  the  trial  it  appeared,  that  there  was 


{a)  Sir  W.  Jones fAZ^*    Cro. 
Gar.544.  540. 


(h)  sMod.35S. 
(0  4  r.J2.6xt. 
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a  yariance  between  the  copy  or  ticket,  as  it  is  usually  1832. 
termed,  whicb  had  been  left  with  the  witness,  and  the 
original  writ  of  subpcena^  the  former  purporting  to  be 
addressed  to  the  Defendant  and  John  Doe  alone,  whereas 
the  original  subpcena^  when  produced,  appeared  to  be 
addressed,  not  only  to  the  Defendant,  but  to  two  other 
real  persons.  The  Piaintiffi  praying  the  Judge,  who 
tried  the  cause  at  JV/st  PriuSy  to  order  an  amendment  to 
be  made  under  the  act  above  referred  to,  he  directed  an 
amendment  to  be  made  in  these  words ;  viz.  **  Caused  a 
copy  of  so  much  of  the  said  writ  of  subpoaia  as  related 
to  the  Defendant  to  be  left  with  him."  The  trial  then 
proceeded  on  the  amended  declaration,  and  a  verdict 
was  found  for  the  Plaintiffs. 

Two  objections  are  made  by  the  Defendant  to  the 
authority  of  the  learned  Judge  to  direct  this  amendment ; 
first,  that  this  is  not  an  amendment  of  the  record,  to  pre- 
vent a  variance  between  any  matter  in  writing  produced 
in  evidence,  and  the  recital  or  setting  forth  thereof  upon 
the  record ;  but  it  is  the  insertion  of  a  new  and  distinct 
allegation  of  an  independent  fact:  secondly,  that  the 
Defendant  might  have  demurred  to  the  allegation  as  it 
now  stands,  if  it  had  appeared  in  the  declaration  origi- 
nally, and  that  he  ought  not  to  lose  that  advantage  by 
its  being  first  put  upon  the  record  when  the  cause  is 
before  the  jury. 

As  to  the  first  objection,  however,  it  app^rs  to  us 
that  though  the  allegation  introduced  by  that  amend- 
ment may,  at  first  sight,  seem  to  be  an  allegation  of  a 
new  &ct,  yet,  upon  looking  more  accurately  at  the 
effect  of  the  amendment,  it  is  not  so,  but  is  in  substance 
an  amendment  to  prevent  ^*  a  variance  between  the 
matter  in  writing  produced  in  evidence  and  the  recital 
or  setting  forth  thereof  upon  the  record."  For  when 
the  Plaindffi  allege  that  they  left  a  cajpy  of  the  writ  of 
tJbfona  with  the  Defendant,   they  do,  by  that  word 

**copy," 
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18S2.       "  copy,"  virtually  embody  and  set  forth  upon  the  re* 
S,  '  '  ■       cord  the  whole  writ  of  subpoena  represented  compen* 

KAfiTERMAK     -.         _  t       .  it 

V.  diously  by  that  same  word ;  and)   inasmuch  as   the 

JuDsoN.  production  at  the  trial»  of  the  written  paper  actually  left 
with  the  Defendant)  varied  from  the  subpoena  itself  in 
the  particulars  above  referred  to,  it  seems  to  us  the 
alteration  directed  to  be  made  was  an  alteration  which 
prevented  the  variance  between  the  evidence  and  th^ 
record.  Suppose  the  declaration,  instead  of  alleging 
that  the  Plaintiffs  had  left  a  copy  of  the  writ  oisubpcena 
with  the  Defendant,  had  alleged  that  he  had  left  with 
him  *^  the  following  written  paper,"  &c.,  setting  out 
the  subpoena  according  to  the  tenor;  there  can  be  no 
doubt  but  that  the  case  would  then  have  fallen  di- 
recdy  within  the  act;  and  that,  upon  the  production 
of  the  paper  actually  left  with  the  Defendant,  the  statute 
would  have  authorized  an  amendment  by  striking  out 
those  parts  in  the  declaration  which  were  not  found  in 
the  paper  itself.  The  amendment,  which  was  directed^ 
appears  to  produce  the  same  effect,  though  in  a  more 
compendious  manner.  Looking  to  the  object  of  this 
act,  which  was  according  to  its  tide,  to  prevent  a  failure 
of  justice  by  reason  of  variances  between  records  and 
writings  produced  in  evidence  in  support  thereof,  we 
think  it  should  receive  a  construction  as  liberal  as  the 
words  will  admit;  and  that  the  amendment  now  under 
consideration  Gills  within  the  fair  interpretation  of  the 
words  of  the  act. 

The  second  objection  urged  by  the  Defendant  was, 
that  if  the  Plaintifis  had  originally  made  this  allegation 
in  the  declaration,  he  might  have  demurred  to  the  de- 
claration. Now,  without  determining  the  question^ 
whether  such  demurrer  would  have  been  sustainable  or 
not,  we  think,  as  it  does  not  appear  by  the  evidence  that 
the  Defendant  took  any  such  objection  at  the  time  the 
amendment  was  directed,  he  cannot  avail  himself  of  it 

in 
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in  this  stage  of  the  proceedings.  For  if  they  had,  in  the 
first  instance,  made  that  their  ground  of  objection,  it  is  by 
no  means  improbable  that  the  Lord  Chief  Justice  would 
have  directed  the  Plaintiffs  to  set  out  at  length  on  the 
lecord  the  written  paper  which  they  left  with  the  De- 
fendant; and  by  so  doing,  though  the  cause  could  not 
but  proceed  as  the  act  directs,  the  Defendant  might 
have  taken  the  objection  afterwards,  if  such  objection  is 
available  in  arrest  of  judgment ;  or  he  might  have  re- 
fused to  make  the  alteration,  and  thereby  compelled  the 
Plaintiflb  to  be  nonsuited ;  or,  at  all  events,  such  terms 
might  have  been  imposed  on  the  Plaintifis  as  would  have 
met  the  justice  of  the  case. 

On  the  whole,  we  think  we  should  very  much  abridge 
the  benefit  of  a  most  useful  act  if  we  were  to  hold  the 
present  amendment  to  be  unauthorized  by  it. 

Rule  discharged. 
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M£0£iROs  V.  Hill. 

ASSUMPSIT  on  a  charter-party  dated  SeptemberQIthi 
1830.  The  Defendant  undertook  that  his  ship 
being  then  at  Plymouth  should  return  with  all  con- 
venient speed  to  Liverpool ;  should  there  load  a  full  and 
complete  cargo  of  salt ;  proceed  therewith  to  Terceira  g 
deliver  the  same  there,  freight  free;  and  there,  or  at 
St.  MichaePs,  load  a  homeward  cargo  of  fruit,  restraint 
of  princes,  &a  excepted;  and  the  breach  alleged  in 
the  declaration  was,  that  the  ship  did  not  return  with 
all  convenient  speed  to  Liverpool^  and  there  take  the 
cargo  on  board,  and  sail  on  the  voyage  described  in 
the  charter-party. 

At  the  trial  before  Tindal  C.  J.,  London  sittings  after 

Michaelmas 
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1882.  Michaelmas  term,  it  appeared  that  the  Derendant*8  ship 
on  her  passage  from  Plymouth  to  Liverpool  had  touched 
at  Fawey :  that  she  had  arrived  at  Liverpool  too  late  to 

Hill.  si^ip  the  salt,  and  never  proceeded  to  Terceira.  At  the 
time  of  the  contract  Terceira  was  publicly  and  officially 
known  to  be  under  blockade  by  the  government  of 
Portugal.  There  was  no  evidence,  however,  of  any 
understanding  between  the  contracting  parties  that  the 
Defendant  was  to  violate  the  blockade ;  on  the  contrary, 
it  rather  appeared  that  the  blockade  had  never  been 
thought  of  till  after  the  charter-party  had  been  executed 
by  the  Defendant's  son  on  the  part  of  the  Defendant ; 
and  long  before  that  time  the  blockade  had  ceased  to  be 
real  or  efiective.  A  verdict  having  been  found  for  the 
Plaintiff  with  100/.  damages. 

Toddy  Seijt  moved  for  a  new  trial.  The  stipulation 
to  proceed  to  Liverpool  with  all  convenient  speed  did 
not  preclude  the  Defendant  from  touching  at  Famey^ 
.  which  is  not  out  of  the  course  from  Plymouth  to  Litter- 
poolf  and  even  if  it  were,  the  touching  there  would  be  no 
breach  of  the  Defendant's  contract,  supposing  him  to  have 
touched  in  the  ordinary  course  of  his  business,  and  the 
voyage  in  other  respects  to  have  been  performed  with 
all  convenient  speed.  A  carrier  who  engages  to  go 
with  all  convenient  speed  does  not  thereby  engage  to 
go  in  the  most  direct  line  from  place  to  place ;  and  it  is 
a  sufficient  performance  of  his  contract  if  he  use  due 
diligence  in  his  ordinary  line.  Max  v.  Roberts,  {a)  But 
the  voyage  to  Terceira  was  illegal,  and  the  Plaintiff 
cannot  recover  for  the  Defendant's  omission  to  proceed 
thither;  Terceira  having  at  the  time  of  the  contract 
been  in  a  state  of  blockade,  the  Defendant  had  no  right 
to  sail  with  an  intention  to  violate  the  blockade.    Case 

{a)  i4£af/,89. 

of 
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of  the  Nepiunus{a)f   Adelaide  {b)^  and  Shepherdess  {c)^        1832. 
Naiflor  y.  Tajflm  {d\  Dalgleish  v.  Hodson.  {e) 

At  all  events  the  Defendant  was  not  bound  to  pro- 
cure simulated  papers,  or  to  run  tlie  risk  of  capture. 
In  Tonief^y.  Hubbard {g)f  a  British  merchant  chartered 
a  Swedish  ship  on  a  voyage  to  St.  MichaeVs  for  a  cargo 
of  fruit,  and  the  charter-party  contained  the  usual  ex- 
ception against  the  restraint  of  princes ;  the  ship  was 
prevented  from  reaching  St.  MichaeFs  within  the  fruit 
season  by  an  embargo  laid  on  Swedish  vessels  by  the 
British  government ;  and  it  was  holden,  that  the  Swedish 
owner  could  not  by  proceeding  on  the  voyage  after  the 
embargo  was  taken  off  entitle  himself  to  recover  the 
fireight  against  the  British  merchant. 

Cur,  adv.  vidi. 

TiNDAL  C.  J.  This  was  an  action  upon  a  charter- 
party,  by  which  the  Defendant  engaged  that  his  ship 
should  return  with  all  convenient  speed  to  Liverpoolf 
and  there  load  a  full  and  complete  cargo  of  salt,  and 
proceed  therewith  to  Terceira^  and  deliver  the  same 
there  freight  free,  and  there,  or  at  jS^.  MichaeFSf  load  a 
homeward  cargo  of  fruit;  and  the  breach  alleged  in  the 
declaration  was,  that  the  ship  did  not  return  with  all 
convenient  speed  to  Liverpool^  and  there  take  the  cargo 
on  board,  and  sail  on  the  voyage  described  in  the 
charter-party. 

After  verdict  for  the  Plaintiff,  and  100/.  damages,  a 
motion  has  been  made  for  setting  the  same  aside,  and 
for  a  new  trial,  on  two  grounds ;  first,  that  at  the  time 
the  charter-party  was  entered  into,  Terceira  was  in  a 
state  of  blockade  by  the  government  of  Portugal^  which 
blockade  had  been  notified  to  the  English  government, 
and,  consequently,  that  the  voyage  described  in  the 

{a)  %  Rob.  Aim.  R.  no.  (d)  ^B.liC.  718. 

(b)  Ibid,  in  notis.  (r)  7  Bingb.  495. 

\e)  5  Rob.  Adm.  R»  ^63.  is)  3B.tSf  P.  991. 

charter- 
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cbaiter-party  was  an  illegal  voyage.  Secondly,  that 
although  the  voyage  may  not  bet  strictly  speakings 
illegal,  the  circumstance  of  the  blockade  operated  as  an 
excuse  for  the  non-performance  of  the  contract. 

The  case  of  the  Neptunus  {a)f  which  was  cited  in 
support  of  the  first  objection,  establishes  that  it  is 
illegal  to  attempt  to  enter  a  blockaded  port,  in  violation 
of  the  blodiade^  and  that  after  notification  of  the 
blockade  the  act  of  sailing  to  a  blockaded  port  with  the 
intention  of  violating  the  blockade  is  in  itself  ill^al. 
But  neither  that  case,  nor  any  other  that  can  be  cited, 
has  laid  it  down,  that  the  mere  act  of  sailing  to  a  port 
which  is  blockaded  at  the  time  the  voyage  is  com- 
menced is  any  offence  against  the  law  of  nations,  where 
there  is  no  premeditated  intention  of  breaking  the 
blockade,  if  it  shall  be  found  to  continue  in  force  when 
the  ship  arrives  off  the  port.  Any  such  determination 
would  be  destructive  in  many  instances  of  the  fair  cohif- 
raercial  speculations  of  neutral  merchants,  to  whom  it 
might  be  of  the  first  importance  to  possess  the  oppor- 
tunity of  introducing  their  goods  into  the  port  which 
bad  been  blockaded,  at  the  very  earliest  moment  after 
sudi  blockade  had  been  relaxed.  Such  an  object  ap- 
pears to  be  legal,  both  from  the  opinions  of  Sir  W.  Scott 
in  the  case  of  the  Shepherdess  (i),  and  firom  the  judg- 
ment of  Lord  Tenterden  C.  J.  in  Naylor  v.  Tayfor.  (c) 
In  the  present  case  there  was  no  evidence  of  any  under- 
standing between  the  contracting  parties  that  the  De- 
fendant was  to  break  the  blockade  of  Terceira  in  order 
to  deliver  his  outward  cargo.  Indeed  the  &ct  of  the 
blodcade  did  not  appear  to  enter  into  the  contemplation 
of  either  party,  nntil  after  the  Defendant's  son,  the 
captain  of  the  vessel,  had  signed  the  charter-party  for 
his  father;  and  upon  the  evidence  the  blockade  had 


(a)  a  Rob,  Adm^Rfp.  no. 

(b)  s  Rob,  Adm.  Rep.  164. 


(c)  9B.  C!fC.7x8. 


ceased 
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ceased  to  be  a  real  and  effective  blockade  long  before        1882. 
die  charter-party  was  entered  into. 

We  see,  therefore,  no  reason  for  holding  the  contract 
to  be  void  on  the  ground  of  illegality. 

As  to  the  second  point,  it  is  sufficient  to  say,  that  as 
the  blockade  had  been  publicly  notified  to  the  govern- 
ment of  England^  the  contracting  parties  must  be  taken 
to  have  entered  into  the  charter-party  with  an  equal 
knowledge  of  its  existence ;  no  difficulty,  therefore,  at- 
tending the  performance  of  the  contract  can  be  set  up 
as  an  excuse  for  its  non-performance.  In  that  case  the 
rule  of  law  laid  down  in  Paradine  v.  Jane  {a)  applies, 
viz.  '*  That  where  a  party  by  his  own  contract  creates  a 
duty  or  charge  upon  himself,  he  is  bound  to  make  it 
good,  if  he  may,  notwithstanding  any  accident  by  in- 
evitable necessity,  because  he  might  have  provided 
against  it  by  his  contract.^ 

We  think,  therefore,  the  rule  for  a  new  trial  must  be 
refused. 

Rule  refused* 

(a)  MUjfCs  Hep.  17. 


Smith  v.  ^K\n:o^  and  Another.  Jan.  31. 

JDEPLEVIN  for  goods.  Replevm. 

Avowry  and  cognizance,  that  Smith  occupied  the  Defendant 
house  in  which,  &c.  for  a  year  and  a  half  next  before  and  ^^  ^^x.  was 
ending  at  MartinmasXSSOj  to  wit,  on  the  2Sd  of  November  payable  at 

1830,  as  tenant  thereof  to  Walton^  under  and  by  virtue     .f  i^!^J  . 
'  _  ^  J  wit,  NoVm  ftj. : 

of  a  certain  demise  thereof  to  him  made  at  and  under      Held,  that 

thii  must  be 

taken  to  mean  New  Martinnuu  ;  and  Plaintiff  having  shewn  that  the  rent  was  ia 

fact  payable  at  Old  MartinnuUf  the  Court  refused  to  set  aside  a  verdict  given 
fbrlmn. 

the 
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the  yearly  rent  of  32.  105.,  payable  half  yearly,  that  is  to 
say,  at  Whitsuntide  and  Martinmas  in  every  year ;  and 
because  5U  6s.  of  the  rent  aforesaid  for  the  space  of  one 
year  and  a  half  ending  as  aforesaid  at  Martinmas^  to 
wit,  on  the  2Sd  of  November  1830,  and  from  that  time 
hitherto  was  and  is  still  due  and  payable  by  Smithy 
tlierefore  the  Defendants  avow  and  acknowledge  the 
distress. 

Plea,  non  tenuit  modo  et  formdj  and  issue  joined 
thereon. 

Upon  this  bsue  a  jury  having  found  that  the  rent 
was  payable  at  Old  Martinmas^  a  verdict  was  entered 
for  the  Plaintiff,  which,  by  leave  of  the  Judge  who  tried 
the  cause^ 


Wilde  Serjt.  obtained  a  rule  nisi  to  set  aside*  and 
enter  a  verdict  for  the  Defendants  instead. 

Jones  Serjt  shewed  cause  in  the  last  term.  Although, 
upon  a  parol  demise  with  rent  payable  at  Lady^day^  evi- 
dence of  the  custom  of  the  country  is  admissible  to  shew 
that  by  Lady-day  the  parties  meant  Old  Lady-day^  Doe 
d.  HaU  V.  Benson  (a),  yet  it  has  been  holden  that  a 
lease  of  lands  by  deed  since  the  new  style,  to  hold  fix>m 
the  feast  of  St.  Michael^  must  be  taken  to  mean  from 
Neno  Michaelmas^  and  can  not  be  shewn  by  extrinsic 
evidence  to  refer  to  a  holding  from  Old  Michaelmas. 
Doe  d.  Spicer  v.  Lea.  {b)  Now  a  plea  must  receive  the 
same  construction  as  a  deed;  and  the  Defendants  having 
pleaded  that  the  rent  was  payable  at  Martinmas  must 
be  taken  to  have  pleaded  that  it  was  payable  at  New 
Martinmas^  the  words,  ^*  to  wit,  on  the  23d  of  Novem- 
ber^^  being  mere  surplusage.  But  the  Plaintiff  having 
proved,  and  the  jury  having  found,  that  the  rent  was 
really  reserved,  payable  at  Old  Martinmas^  the  avowry 


(«)  ^B.ta  A.  588. 


(b)  11  EoittZlt. 


a0brds 
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affords  no  warrant  for  the  distress,  and  tlie  verdict  for 
the  Plaintiff  must  stand. 

Wilde,  As  tliere  are  two  MaritnmasseSj  one  which 
falls  on  the  Uth,  and  one  on  the  2Sd  of  NovenAer  in 
every  year,  the  words,  "  to  wit,  on  the  2Sd  of  Novem^ 
be9\**  are  a  material  part  of  the  plea,  inserted  for  the 
express  purpose  of  preventing  ambiguity,  and  therefore 
cannot  be  rejected  as  surplusage.  If  the  Defendants 
had  avowed  for  a  rent  payable  at  Old  Martinmas^  they 
would  have  been  entitled  to  the  verdict.  It  is  the  same 
thing,  but  expressed  with  more  precision,  to  say  the 
rent  was  payable  November  2dd.  [a) 

Cur.  adv.  vulL 


1833* 


Smffh 
Walton. 


TiNDAL  C.  J.  The  question  in  this  case  arises  upon 
an  avowry  and  cognizance  by  tlie  Defendants,  in  which 
they  allege,  that  the  Plaintiff,  for  one  year  and  a  half 
next  before  and  ending  at  Martinmas  1830,  to  wit,  on 
the  23d  day  of  November  1830,  held  and  enjoyed  the 
place  in  which,  &c.  as  tenant  thereof  to  the  avowant  by 
virtue  of  a  certain  demise  thereof  to  the  Plaintiff  made, 
at  and  under  the  yearly  rent  of  3/.  10^.  payable  half 
yearly,  that  is  to  say,  at  Whitsuntide  and  Martinmas  in 
every  year ;  and  because  the  sum  of  5L  5s.  of  the  rent 
aforesaid  for  the  space  of  one  year  and  a  half  ending  as 
aforesaid  at  Martinmas^  to  wit,  on  the  23d  day  of  November 
1830,  and  frdin  thence,  &c.  was  due  and  payable,  there- 
fore the  Defendants  avow  and  acknowledge  the  distress 
made.  To  this  avowry  and  recognizance  there  was  a  plea 
in  bar,  that  the  Plaintiff  did  not  hold  modo  acjbrmdg 
and  upon  the  trial  of  an  issue  joined  on  this  plea  the 
jary  found  that  the  rent  was  payable  at  Old  Martinmas^ 
and  a  verdict  was  entered  for  the  Plaintiff. 

A  motion  has  been  made  to  set  aside  this  verdict,  and 


(a)  But  see  Houlden  v.  Fajjofh  6  Bsngh,  434. 

Vol.  VIIL  R 


to 
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to  enter  a  verdict  for  the  DefendantSi  by  leave  of  the 
learned  Judge  who  tried  this  cause ;  and,  after  hearing 
argument  against  and  in  support  of  the  rule,  the  majority 
of  the  Judges  who  heard  this  argument  think  the.present 
verdict  ought  to  stand. 

The  case  of  Doe  d*  Spicer  v.  Ijca  appears  to  them  to 
be  decisive  upon  the  present  point  There  it  was  held, 
that  since  the  existence  of  the  new  style  sanctioned  by 
act  of  parliament,  a  lease  by  deed^  to  hold  from  the  feast 
of  St*  Michaelf  must  be  taken  to  mean  New  Michaeimasj 
afid  that  extrinsic  evidence  is  not  admissible  to  shew 
that  it  means  a  holding  from  Old  Michaelmas,  And  we 
think  where  there  is  an  allegation  upon  the  record  that 
the  tenant  holds  at  a  rent  payable  half  yearly,  that  is  to 
say,  Whitsuntide  and  Martinmas  in  every  year,  the  same 
role  which  governs  the  construction  of  a  deed,  must 
govern  the  construction  of  a  plea,  and  that  it  can  only 
be  understood  to  mean  New  Martinmas,  there  being  only 
one  day  set  down  as  Martinmas  in  the  calendar  which 
forms  part  of  the  statute  for  the  alteration  of  the  style. 
It  is  true,  that  in  another  part  of  the  avowry,  distinct 
from  the  allegation  of  the  terms  of  the  tenancy,  the 
Defendants  state  the  year's  rent  for  which  the  distress 
was  taken,  to  be  for  a  year  ending  at  Martimnas,  *'  to 
wit,  on  the  2Sd  November.*'  But  we  think  ourselves 
bound  to  take  notice  that  Martinmas  falb  on  the  1  lib 
of  November  in  every  year,  by  the  enactment  of  the  sta« 
tttte  above  referred  to,  and  that  it  cannot  fall  on  any 
other  day;  and,  conseqnendy,  that  all  which  follows 
under  the  videlicet,  which  is  inconsistent  with  and  con- 
trary to  such  enactment,  must  be  rejected. 

Evidence^  no  doubt,  is  admissible  in  the  case  of  a 
parol  taking  at  Martinmas,  generally,  to  shew  whether 
the  day  of  takmg  was  intended  to  be  calculated  accord* 
ing  to  the  new  or  old  style ;  indeed,  such  evidence  was 
admitted  in  this  very  case  for  the  purpose  of  shewing 

that 
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that  the  rent  was  payable  at  Old  Murtimnas^  which  the 
jury  fband  to  be  so.  But  no  case  can  be  found  in  which, 
where  a  party  pleads  upon  the  record  that  the  taking 
was  {torn  Martinmas^  he  has  been  allowed  to  shew  that 
he  meant  by  that  pleading  Martinmas  according  to  the 
old  style. 

My  brother  Gaselee  thinks  the  wonls  under  the  vide^ 
lieet  amount,  in  eflfeet,  to  a  distinct  averment,  that  the 
word  Martinmas  in  the  pleading  so  explained,  means 
the  feast  of  Old  Martinmas  which  falls  upon  the  23d  of 
Ncfoembers  and  that  the  allegation  in  the  first  part  of 
the  avowry,  that  the  holding  was  for  a  period  ending  at 
Moi-tinmas^  viz.  <*  the  2Sd  of  November ;  *'  and  again,  a 
similar  allegation  in  the  latter  part  of  the  pleadings,  shew 
that  the  word  Martinmas  mentioned  in  the  reservation 
of  rent,  must  be  intended  to  apply  to  the  same  day,  that 
is,  Old  Martinmas*  He  agrees  with  the  rest  of  the 
Court  in  the  opinion,  that  no  extrinsic  evidence  ought 
to  be  received  to  explain  the  record. 

Rule  discharged. 


1832. 


Smith 

V. 

Waltok. 


Doe  v.  Harvey. 

"T^RESPASS  for  mesne  profits. 

At  the  trial  before  Alderson  J.,  at  the  last  Somerset 
assizes,  the  Plaintiff,  after  proving  that  the  Defendant 
had  occupied  the  premises  in  question  from  May  1829 
to  May  1830,  offered  in  evidence  a  judgment  in  an 
ejectment  brought  for  the  same  premises  by  the  Plaintiff 
in  this  action  against  Simon  Payne (a)^  and  called  as  a 
witness  the  son  of  Simon  Payne,  who  stated  that  he, 


Jan.  31. 

Where  a  party 
holds  land 
under  a  writ- 
ten agreement, 
parol  evidence 
cannot  be 
received  of 
the  fact  under 
whom  he 
came  into  poe- 
•estion. 


(a)  See  Doe  v.  WlMtc9mbe$  antCf  46. 
R  2 


the 


Doe 
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1832.  the  soiii  had  put  the  defendant  in  possession.  It  ap- 
pearing, however,  that  this  had  been  done  under  a 
written  agreement,  which  was  not  produced,  it  was  ob- 
Harvet.  jected,  on  behalf  of  the  Defendant,  that  the  witness 
could  not,  while  that  instrument  existed,  by  parol  evi- 
dence, disclose  under  whom  the  Defendant  held,  and 
that  without  evidence  that  the  Defendant  held  under 
Pat^nej  the  judgment  against  Payne  could  not  be  pro- 
duced against  the  Defendant  And  the  learned  Judge 
being  of  this  opinion  nonsuited  the  Plaintiff. 

Wilde  Serjt.  obtained  a  rule  nisi  to  set  aside  thb 
nonsuit,  against  which  rule 

Stephen  Serjt.  argued  last  term  that  the  written  agree- 
ment was  the  best  evidence  to  shew  under  whom  the 
Defendant  held,  and  that  the  agreement  being  in  exist- 
ence and  not  produced,  parol  evidence  to  that  point  was 
properly  excluded.  Then,  with  respect  to  the  judgment 
against  Payne^  he  contended,  as  in  Doe  v.  Whitcombe^ 
and  on  the  authorities  there  cited,  that  the  Defendant 
not  having  been  shewn  to  be  party  or  privy,  the  judg- 
ment was  no  evidence  against  him. 

Wilde.  Parol  evidence  of  any  of  the  stipulations  in 
the  written  agreement  could  not  be  received ;  but  it  was 
competent  to  the  Judge  to  admit  evidence  of  facts 
independent  of  the  agreement ;  as,  who  professed  to  be 
landlord  and  received  the  rent  Those  were  facts 
which  could  not  alter  or  interfere  with  any  stipulation 
in  the  agreement,  and  might,  therefore,  be  proved  by 
other  evidence.  In  R.  v.  Holy  Trinity,  Hull  {a),  it  was 
held  that  parol  evidence  of  the  fact  of  tenancy  was 
admissible,  although  the  tenant  held  under  a  written 

{a)  jB.^C.6iu 

agree- 
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agreement,  and  BayUy  J.  said,  '*  The  general  rale  is,  18S2. 
that  the  contents  of  a  written  instrument  cannot  be 
proved  without  producing  it.  But,  although  there  may 
be  a  written  instrument  between  a  landlord  and  tenant, 
defining  the  terms  of  the  tenancy,  the  fact  of  tenancy 
may  be  proved  by  parol,  without  proving  the  terms  of 
it.  It  was  unnecessary  in  this  case  to  prove  by  the 
written  instrument,  either  the  fact  of  tenancy  or  the 
value  of  the  premises."  And  Park  and  Gaselee  Js.  held 
the  same  opinion  in  Sirotker  v.  Barr  {a). 

Cur.  ado.  vuU. 

TiNDAL  C.  J.  This  was  an  action  of  trespass  for  the 
metne  profits,  upon  the  trial  of  which  it  was  proved,  that 
Harveyj  the  Defendant,  had  occupied  the  premises  in 
question  from  May  1829  to  May  18S0.  The  Plaintiff, 
in  order  to  prove  his  right  to  the  possession  of  the  pre- 
mises during  that  period,  offered  in  evidence,  a  judgment 
in  ejectment  brought  for  the  same  premises  by  the  present 
Plaintiff,  against  one  Payne.  It  was  objected  that  this 
record  was  not  admissible  in  evidence  against  the  present 
Defendant,  he  not  being  the  Defendant  in  the  original 
cause,  nor  shewn  to  claim  through  or  under  him.  The 
only  evidence  that  was  given  as  to  the  origin  or  nature 
of  Haroetf%  occupation  was,  that  one  Henry  Payne^ 
the  son  of  the  Defendant  in  the  ejectment,  had  put  him 
into  possession.  But  as  it  appeared  from  the  same  wit- 
ness that  he  had  been  put  into  possession  under  a 
written  agreement,  which  agreement  was  not  produced^ 
the  parol  evidence  of  Henry  Payne^  as  to  the  landlord 
under  whom  he  held^  or  the  terms  under  which  he  was 
let  into  possession,  was  deemed  insuflBcient  for  that  pur-* 
pose.  The  learned  Judge,  who  tried  the  cause,  held, 
under  these  circumstances,  the  record  of  the  judgment 

(a)  5  ^Mgb,  136. 
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1831^.  in  ejectment  to  be  inadmissible  in  eyidence  in  this  cause, 
and  the  Plaintiff  was  thereupon  nonsuited,  with  liberty 
to  move  to  set  aside  the  nonsuit,  and  enter  a  verdict  for 
the  Plaintiff. 

After  hearing  the  arguments  against  and  in  support 
of  this  motion,  we  are  of  opinion  that  the  direction  of 
the  Judge  upon  both  the  points  so  made  at  the  trial  was 
right  As  to  the  first  point,  if  nothing  had  been  in  isuse 
but  the  single  fact,  whether  Harvey  held  or  occupied  the 
land,  such  fact  might  undoubtedly  be  proved  by  the 
payment  of  rent,  declarations  of  the  tenant,  or  other 
parol  evidence  sufficient  to  establish  it,  notwithstanding 
it  appeared  that  he  held  under  an  agreement  in  writing. 
Authorities  to  this  effect  were  cited  in  argument  at  the 
bar.  But  here  the  question  was,  not  merely  whether 
Harvey  held  the  premises,  but  whether  he  held  them  as 
tenant  to  Payne :  and  of  this  fact  there  was  no  other 
evidence  admissible  than  the  written  agreement,  which 
was  not  produced. 

The  second  point  is  simply  this,  whether  in  an  aotion 
of  trespass  for  the  mesne  profits,  a  recovery  in  ejectment 
against  a  former  tenant  in  possession,  is  producible  in 
evidence  against  a  person  who  is  afterwards  found  in 
possession,  without  proving  that  he  came  in  under  the 
Defendant  in  ejectment,  so  as  to  make  him  a  privy  to 
the  judgment  in  ejectment.  And  we  are  all  of  opinion, 
that  it  is  not.  A  recovery  in  ejectment  is  conclusive 
evidence  both  of  the  Plaintiff's  right  to  the  possession, 
and  that  the  Defendant  is  a  trespasser  in  an  action  for 
the  mesne  profits  brought  against  the  person  who  was 
Defendant  in  the  original  action  of  ejectment:  Adin 
V.  Parkin  {a).  According  to  the  resolution  of  the 
Judges,  ^^  the  tenant  is  concluded  by  the  judgment, 
and  cannot  controvert  the  title/'     But  no  reason  has 

(ii)  a  Burrk  668. 

been 
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been  urged,  nor  any  authority  cited  at  the  bar,  to  shew        1882. 

that  this  judgment  is  to  be  considered  as  difiering  from 

judgments  in  other  personal  actions;  and  the  general 

rule  of  law  is,  that  judgments  bind  only  parties  and     Harvey. 

privies ;  but  as  to  strangers  are  cofisidered  as  res  inter 

alios  actay  and  are  not  producible  in  evidence  against 

them.     In  the  case  of  Denn  v.  fVAite  and  Wife  {a\  it  was 

held  by  the  Court  that  in  an  action  of  trespass  for  the 

mesne  profits  against  husband  and  wife,  a  judgment  in 

ejectment  against  the  wife  could  not  be  given  in  evidence 

against  the  husband,  because  he  was  no  parly  to  that  suit : 

and  again,  in  Himter  v.  Britts  (&),  it  was  held  by  Lord 

EUenboroughf  in  an  action  of  trespass  for  the  mesne  profits 

brought  against  tlie  landlord  of  the  premises,  who  had 

been  in  the  receipt  of  the  rents  and  profits  from  the  time 

of  the  demise  till  the  writ  of  possession  was  executed, 

that  a  judgment  in  ejectment  against  the  casual  ejectors 

was  not  admissible  in  evidence  against  him,  without 

proof  that  the  tenant  upon  whom  the  ejectment  was 

served,  bad  given  him  notice  of  it.     And  this  appears  to 

have  been  on  the  ground,  that  he  was  not  privy  to  the 

judgment* 

The  only  proof  in  this  action,  that  the  Defendant  is 
a  trespasser,  or  that  the  Plaintifi*  has  a  right  to  the  pos- 
session, is  by  the  production  of  the  judgment  against 
Payne.  But  as  the  Defendant  is  a  stranger  to  Payne 
upon  the  evidence  before  the  Court,  no  admission  made 
by  him,  and  no  judgment  obtained  against  him,  ought 
to  affect  Harvey  until  he  is  shewn  to  be  privy  in  estate 
with  Payne.  We  therefore  think  the  rule  should  be 
discharged. 

Rule  discharged* 

{a)  7  r. IS.  III.  (^)  3  Campb.45^. 
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Jan.  28.  Miller  v.  Travers  and  Others  (a). 

Devise  of  all     '^T'lNDAL  C.  J.    In  this  case  the  Plaintifi;  John  Riggs 

£d  Md  S"  ^^^'  ^'^  ^^  ^*"  ^^ainst  the  Defendants  for  the 

estates  in  the  purpose  of  establishing  the  will  of  the  late  Sir  John 

county  of  X.  Edward  Riggs  Miller j  Bart.,  and  for  carrying  into  exe- 

Testatorhad*  <^ntion   the  trusts   thereof.      One  of  the  Defendants, 

no  esutes  in  Elizabeth  Wheatlejf^  was  the  sister  and  heiress  at  law  of 

z  •^^^^"fMll  ^^  testator.     And  upon  the  hearing  of  the  cause  before 

estate  in  the  His  Honor  the  Vice-Chancellor,  after  the  answers  of 

city  of  Ir.,  in-  ^^  several  Defendants,  and  amongst  others,  the  answer 

ma^  the  ^^  ^^^  Defendant,  Elizabeth  Wieatley^  had  been  put  in, 

charges  in  the  and  witnesses  examined,  His  Honor  ordered,  amongst 

tauL' in'the**'  ^^^^^  things,  "  That  the  parties  should  proceed  to  a 
county  of  C  trial  at  law  on  the  following  issue ;  viz.  Whether  Sir 
not  mentioned  j^„  Edward  Riggs  Miller^  Bart,  did  devise  his  estates 
Held  that  the  ^"  ^^^  county  of  Clare^  and  in  the  county  of  Limerickj 
devisee  could    and  in  the  city  and  county  of  the  city  of  Limerick^  or 

°^^,  ^  ^  either  and  which  of  them,  to  the  trustees  mentioned  in 
to  shew  by  ... 

parol  evidence,  bis  will,  and  their  heirs ;  "  in  which  issue  the  Plaintiff  in 
that  the  estates  ^j^g  cause  was  to  be  the  Plaintiff,  and  the  heiress  at  law 

of  C.  were  de*  ^^^  ^^^  husband  Defendants. 

vised  to  him 

in  the  draft  of  the  will ;  that  the  draft  was  sent  to  a  conveyancer  to  make  certain  alter- 

ations  not  affecting  the  estates  in  county  C, :  that  by  mistake  he  erased  the  words 

county  of  C  ;  and  that  testator,  after  keeping  the  altered  will  by  him  for  some  time, 

executed  it  without  adverting  to  the  alteration  as  to  the  county  of  C 

{a)  The  Lord  Chief  Justice  Justice,  on  the  aSth  of  January* 

of  the  Court  of  Common  Pleas,  As  this  opinion  is  on  a  subject 

and  the  Chief  Baron  of  the  Court  strictly   relating  to   proceedings 

of  Exchequer,  Lord  LyndbursU  ^  common  law,  and  the  case, 

having  been  called  on  to  assist  which  is  fully  stated  above  by 

the  Lord  Chancellor  in  the  case  the  Lord  Chief  Justice,  is  of  the 

of    Miller    v.     Travers    and  highest  importance,  it  has  been 

OtberSf  their  joint  opinion  was  thought   advisable  to  give  it  a 


delivered  as  above  In  the  Court      place  in  these  reports, 
of  Chancery  by  the  Lord  Chief 
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• 

Against  this  part  of  the  decree  the  Defendant,  EUza-        IbSS. 
beth  ffheatle^f  has  appealed,  and  prays  a  rehearing  of 
the  cause  so  far  as  respects  that  part 

Upon  the  hearing  of  this  petition  of  appeal,  the  Lord 
Chancellor  has  been  pleased  to  request  the  assistance  of 
the  Lord  Chief  Baron  and  myself;  probably  foreseeing, 
as  the  case  has  appeared  in  the  result,  that  the  propriety 
of  directing  an  issue,  at  least  as  to  the  devise  of  the 
estates  in  the  county  of  Clarej  which  was  the  main 
point  in  contention  between  these  parties,  would  depend 
upon  the  nature  of  the  evidence  to  be  brought  forward 
by  the  Plaintiff,  upon  whom  the  affirmative  in  such 
issue  would  rest 

For  if  the  evidence,  and  the  only  evidence  which  can 
possibly  be  brought  forward  by  the  Plaintiff  in  support 
of  his  proposition,  is  of  such  a  nature  and  description 
as  to  be  inadmissible  at  the  trial  of  the  cause,  it  would 
be  the  duty  of  this  Court  to  refuse  the  issue ;  it  being 
manifestly  to  the  advantage  of  both  parties  that  such 
question  should  be  decided  in  tlie  first  instance  by  the 
Judge  sitting  in  equity,  rather  than  that  the  very  same 
question  should  be  decideil  upon  the  very  same  prin- 
ciples of  evidence  by  the  Judge  at  Nisi  PriuSf  after  an 
expense  and  delay  that  must  be  worse  tlian  useless  to 
all  concerned  in  the  suit* 

Now  the  main  question  between  the  parties,  and 
which  has  formed  the  principal  subject  of  argument 
before  us,  is  this.  Whether  parol  evidence  is  admissible 
to  shew  the  testator's  intention  that  his  real  estates  in 
the  county  of  Clare  should  pass  by  his  will  ?  There  is 
a  subordinate  question  as  to  the  due  execution  of  one 
sheet  of  the  will,  to  which  we  shall  afterwards  advert, 
and  upon  which  question  an  issue  of  a  different  and 
more  limited  form  than  that  which  has  been  at  present 
directed,  may  perhaps  properly  be  granted,  if  the  Plain- 
tiff thinks  fit  to  insist  upon  it)  but  the  great  contention 

between 
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between  the  parties  is  upon  the  question  above  pro- 
posed, as  to  the  admissibility  of  parol  evidence  with 
respect  to  the  estates  in  Clare. 

This  question  arises  upon  facts,  either  admitted  or 
proved  in  the  cause,  which  are  few  and  simple. 

The  testator  by  his  will,  duly  executed,  devised  *'  all 
his  freehold  and  real  estates  whatsoever,  situate  in  the 
county  of  Limerick^  and  in  die  city  of  Limerick"  to 
certain  trustees  therein  named  and  their  heirs.  At  the 
time  of  making  his  will  he  had  no  real  estate  in  the 
county  of  Limerick^  but  he  had  a  small  real  estate  in 
the  city  of  Limerick^  and  considerable  real  estates  situate 
in  the  county  of  Clare. 

The  real  estate  in  the  city  of  Limerick  is  admitted  to 
have  passed  under  the  devise;  but  the  Plaintiff  contends 
that  he  is  at  liberty  to  shew  by  parol  evidence  that  the 
testator  intended  his  estates  in  Clare  also  to  pass  under 
the  same  devise. 

The  general  character  of  the  parol  evidence  which 
the  Plaintiff  contends  he  is  at  liberty  to  produce,  in 
order  to  establish  such  intention  in  the  devisor,  is  this ; 
first,  that  the  estate  in  the  city  of  lAmerick  is  so  small, 
and  so  disproportioned  to  the  nature  of  the  charges 
laid  upon  it,  and  the  trusts  which  are  declared,  as  to 
make  it  manifest  there  must  have  been  some  mistake ; 
and  in  order  to  shew  what  that  mistake  was,  the  Plaintiff 
proposes  to  prove  that  in  the  copy  of  the  will  which  had 
been  submitted  to  Uie  testator  for  his  inspection,  and 
had  been  approved  and  returned  by  him,  the  devise  in 
question  stood  thus :  *^  All  my  freehold  and  real  estates 
whatsoever  situate  in  the  counties  of  Clare,  Limerick, 
and  in  the  city  of  Limerick ; "  that  the  testator  directed 
some  alterations  to  be  made  in  other  parts  of  his  will, 
and  that  the  same  copy  of  the  will,  accompanied  with  a 
statement  of  tlie  proposed  alterations,  was  sent  by  the 
testator's  attorney  to  his  conveyancer,  in  order  that  such 

alterations 
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alterations  might  be  reduced  into  proper  form ;  and  that       1832. 
upon  such  occasion  the  conveyancer,  besides  making  the 
alterations  directed,  did  by  mistake,  and  without  any 
authority,  strike  out  the  words  *'  counties  of  Clare^*  and     Travbrs. 
substitute  the  words  "  county  of"  in  lieu  thereof,  so  as 
to  leave  the  devise  in  question  in  the  same  precise  form 
as  it  now  stands  in  the  executed  will.     The  Plaintiff 
further  proposes  to  prove,  that  a  fair  copy  of  the  will  so 
altered  was  seut  to  the  testator,  who,  after  having  kept 
it  by  him  for  some  time,  executed  the  same  in  the  man- 
ner required  by  law,  without  adverting  to  the  alteration 
above  pointed   out.      Indeed,   without  entering  more 
minutely  into  the  detail  of  the  evidence,  it  may  be  taken, 
for  the  puq^ose  of  the  argument,  that  if  parol  evidence 
was  admissible  by  law,  the  evidence  tendered  in  this  case 
would  be  sufficient  to  establish,  beyond  contradiction, 
the  intention  of  the  testator  to  have  been  to  include  his 
estates  in  Clcne  in  the  devise  to  the  trustees.     Upon  the 
fullest  consideration,  however,  it  appears  to  the  Lord 
Chief  Baron  and  myself,  that  admitting  it  may  be  shewn 
from  the  description  of  the   property   in   the   city  of 
lAmericJe^  that  some  mistake  may  have  arisen,  yet,  still, 
as  the  devise  in  question  has  a  certain  operation  and 
effect,  namely,  the  effect  of  passing  the  estate  in  the 
city  of  Limericky  and  as  the  intention  of  the  testator  to 
devise  any  estate  in  the  county  of  Clare  cannot  be  col- 
lected from  the  will  itself,  nor  without  altering  or  adding 
to  the  words  used  in  the  will,  such  intention  cannot  be 
supplied  by  the  evidence  proposed  to  be  given. 

It  may  be  admitted,  that  in  all  cases  in  which  a  diffi- 
culty arises  in  applying  the  words  of  a  will  to  the  thing 
which  is  the  subject  matter  of  the  devise,  or  to  the  per- 
son of  the  devisee,  the  difficulty  or  ambiguity  which  is 
introduced  by  the  admission  of  extrinsic  evidence,  may 
be  rebutted  and  removed  by  the  production  of  further 
evidence,  upon  the  same  subject,  calculated  to  explain 

what 
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what  was  the  estate  or  subject  matter  really  intended  to 
be  devised,  or  who  was  the  person  really  intended  to 
take  under  the  will ;  and  this  appears  to  us  to  be  the 
extent  of  the  maxim  ^*  AnAiguitas  verborum  latenSf  vert" 
JkiUione  suppletur*^ 

But  the  cases  to  which  this  construction  applies  will 
be  found  to  range  themselves  into  two  separate  classes, 
distinguishable  from  each  other,  and  to  neither  of  which 
can  the  present  case  be  referred.     The  first  class   is, 
where  the  description  of  the  thing  devised,  or  of  the 
devisee,  is  dear  upon  the  face  of  the  will ;  but  upon  the 
death  of  the  testator  it  is  found,  that  there  are  more  than 
one  estate  or  subject  matter  of  devise,  or  more  than  one 
person  whose  description  follows  out  and  fills  the  words 
used  in  the  will.      As  where  the  testator  devises  his 
manor  of  Dale^  and  at  his  death  it  is  found  that  he  has 
two  manors  of  that  name,  South  Dale  and  North  Dale: 
or  where  a  man  devises  to  his  son  John^  and  he  has 
two  sons  of  that  name.     In  each  of  these  cases  respect- 
ively parol  evidence  is  admissible  to  shew  which  manor 
was  intended  to  pass,  and  which  son  was  intended  to 
take.   {Bac.Mas.2S.    Hob.  Rep.  S2.    Edward  AUhanCs 
case,  8  Rep.  155.)     The  other  class  of  cases  is  that 
in  which  the  description  contained  in  the  will  of  the 
thing  intended  to  be  devised,  or  of  the  person  who  is 
intended  to  take,  is  true  in  part  but  not  true  in  every 
particular.    As  where  an  estate  is  devised  called  A.^  and 
is  described  as  in  the  occupation  of  J8.,  and  it  is  found, 
that  though  there  is  an  estate  called  A.^  yet  the  whole  is 
not  in  B.^%  occupation ;  or  where  an  estate  is  devised  to 
a  person  whose  surname  or  Christian  name  is  mistaken ; 
or  whose  description   is  imperfect  or  inaccurate;    in 
which  latter  class  of  cases  parol  evidence  is  admissible 
to  shew  what  estate  was  intended  to  pass,  and  who  was 
the  devisee  intended  to  take,  provided  there  is  sufficient 

indication 
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indication  of  intention  appearing  on  the  face  of  the  will 
to  justify  the  application  of  the  evidence. 

Bat  the  case  now  before  the  Court  does  not  appear 
to  fall  witliin  either  of  these  distinctions.  There  are  no 
words  in  the  will  which  contain  an  imperfect,  or,  indeed, 
any  description  whatever  of  the  estates  in  Clare.  The 
present  case  is  rather  one  in  which  the  Plaintiff  does 
not  endeavour  to  apply  the  description  contained  in  the 
will  to  the  estates  in  Clare,  but  in  order  to  make  out 
such  intention  is  compelled' to  introduce  new  words  and 
a  new  description  into  the  body  of  the  will  itself. 

The  testator  devises  all  his  estates  in  the  county  of 
Idmerick  and  the  city  of  Limerick.  There  is  nothing 
ambiguous  in  this  devise  on  the  face  of  the  will.  It  is 
found,  upon  enquiry,  that  he  has  property  in  the  city  of 
limerick  which  answers  to  the  description  in  the  will, 
but  no  property  in  the  county.  This  extrinsic  evidence 
produces  no  ambiguity,  no  difficulty  in  the  application 
of  the  words  of  his  will  to  the  state  of  the  property  as  it 
really  exists.  The  natural  and  necessary  construction 
of  the  will  is,  that  it  passes  the  estate  which  he  has  in 
the  city  of  limerick^  but  passes  no  estate  in  the  county 
of  limerick,  where  the  testator  bad  no  estate  to  answer 
that  description. 

llie  Plaintiff,  however,  contends,  that  he  has  a  right 
to  prove,  that  the  testator  intended  to  pass  not  only  the 
estate  in  the  city  of  Limerick,  but  an  estate  in  a  county 
not  named  in  the  will,  namely,  the  county  of  Clare,  and 
that  die  will  is  to  be  read  and  construed  as  if  the  word 
Clare  stood  in  the  place  of  or  in  addition  to  that  of 
limerick. 

But  this,  it  is  manifest,  is  not  merely  calling  in  the 
aid  of  extrinsic  evidence  to  apply  the  intention  of  the 
testator,  as  it  is  to  be  collected  from  the  will  itself,  to  the 
existing  state  of  his  property ;  it  is  calling  in  extrinsic 
evidence  to  introduce  into  the  will  an  intention  not  ap- 
parent 
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parent  upon  the  face  of  the  will.  It  is  not  simply  lie^ 
moving  a  difficulty^  arising  from  a  defective  or  mistakeii 
description ;  it  is  making  the  will  speak  upon  a  subject 
on  which  it  is  altogether  silent^  and  is  the  same  in  effect^ 
as  the  filling  up  a  blank  which  the  testator  might  have 
left  in  his  will.  It  amounts,  in  short,  by  the  admission 
of  parol  evidence,  to  the  making  of  a  new  devise  for  the 
testator,  which  he  is  supposed  to  have  omitted. 

Mow,  the  first  objection  to  the  introduction  of  such 
evidence  is,  that  it  is  inconsistent  with  the  rule,  which  rea- 
son and  sense  lay  down,  and  which  has  been  universally 
established  for  the  construction  of  wills,  namely,  that 
the  testator's  intention  is  to  be  collected  from  the  words 
used  in  the  will,  and  that  words  which  he  has  not  used 
cannot  be  added.  Denn  v.  Page,  (a) 

But  it  is  an  objection  no  less  strong,  that  the  only 
mode  of  proving  the  alleged  intention  of  the  testator  is, 
by  setting  up  the  draft  of  the  will  against  the  executed 
will  itself.     As,  however,  the  copy  of  the  will  which 
omitted  the  name  of  the  county  of  Clare  was  for  some 
time  in  the  custody  of  the  testator,  and,  therefore,  open 
for  his  inspection,  which  copy  was  afterwards  executed 
by  him  with  all  the  formalities  required  by  the  statute  of 
frauds,  the  presumption  is,  that  he  must  have  seen  and 
approved  of  the  alteration,  rather  than  that  he  over- 
looked it  by  mistake.     It  is  unnecessary  to  advert  to  the 
danger  of  allowing  the  draft  of  the  will  to  be  set  up  as 
of  greater  authority  to  evince  the  intention  of  the  tes- 
tator than  the  will  itself,  after  the  will  has  been  solemnly 
executed,  and  after  the  death  of  the  testator.     If  such 
evidence  is  admissible  to  introduce  a  new  subject-maiter 
of  devise,  why  not  also  to  introduce  the  name  of  a  de^ 
visee^  altogether  omitted  in  the  will  ?     If  it  is  admissible 
to  iniroduce  new  matter  of  devise,  or  a  new  devisee,  why 
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not  to  strike  out  such  as  are  contained  in  the  executed 
will  ?  The  effect  of  such  evidence  in  either  case  would 
be,  that  the  will,  though  made  inform  by  the  testator  in 
his  lifetime,  would  reaUy  be  made  by  the  attorney  after 
his  death ;  that  all  the  guards  intended  to  be  introduced 
by  .the  statute  of  frauds  would  be  entirely  destroyed,  and 
the  statute  itself  virtually  repealed. 

And  upon  examination  of  the  decided  cases  on  which 
the  Plaintiff  has  relied  in  argument,  no  one  will  be  found 
to  go  the  length  of  supporting  the  proposition  which  he 
contends  for;  on  the  contrary,  they  will  all  be  found 
consistent  with  the  distinction  above  adverted  to,  —  that 
an  uncertainty,  which  arises  from  applying  the  descrip^ 
tion  contained  in  the  will  either  to  the  thing  devised,  or 
to  the  person  of  the  devisee,  may  be  helped  by  parol 
evidence ;  but  that  a  new  subject^motter  of  devise,  or  a 
new  devisee,  where  the  will  is  entirely  silent  upon  either, 
cannot  be  imported  by  parol  evidence  into  the  will 
itself. 

Thus,  in  the  case  of  Lcyaoe  v.  Lord  Huntingtawer  (a), 
in  which  it  was  held  that  evidence  of  collateral  circum- 
stances was  admissible,  as  of  the  ages  of  the  several  de- 
visees Darned  in  the  will,  of  the  feet  of  their  being  mar- 
ried or  unmarried,  and  the  like,  for  the  purpose  of 
ascertaining  the  tme  construction  of  the  will ;  such  evi-* 
dence,  it  is  to  be  observed,  is  not  admitted  to  introduce 
new  words  into  the  will  itself,  but  merely  to  give  a  con- 
struction to  the  words  used  in  the  will  consistent  with 
the  real  state  of  his  property  and  family ;  the  evidence 
is  produced  to  prove  facts,  which,  according  to  the 
language  of  Lord  Coke  in  8  Rep.  155.,  '*  stand  well  with 
the  words  of  the  will." 

The  case  of  Standenv.Standen{b)  decides  no  more, 
than  that  a  devise  of  all  the  residue  of  the  testator's  real 
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parent  upon  the  face  of  the  will.    It  *  ^o^  has  a  power 
moving  a  difficultyi  arising  from  a  d'  V/  pass  such  estate 
description;  it  is  making  the  wil'  ^  the  power  is  not 
on  which  it  is  altogether  silent,    ^.apon  the  principle  that 
as  the  filling  up  a  blank  whi'  y  /noperaUve,  unless  it  is 
left  in  his  will.     It  amoun'    >/  in  the  will,  the  testator 
of  parol  evidence,  to  th*^     y- of  appointment, 
testator,  which  he  is  '      \Massei/  and  Others  {a)  does  not 
Now,  the  first  r     ^ihe  question  now  under  consider- 
evidence  is,  that  i'   ;;  ^  evidence  had  established  that  the 
son  and  sense  ^  ^rV^^  ^^^  estates  mentioned  in  the  will 
established  ^  -y^^  ^y  ^^^^^^  ^he  county  of  Badnor 
the  teststo    yJ^^^^S^  ^^  ^^  estate  in  Monmatdhj  and  vice 
used  in  *'    ^^j^rt  held  that  it  was  sufficiently  to  be  col- 
canno^      ^'^  Hfi  ^or^  ^  ^^  ^^U  itself,  which  estate  the 
!j^\1^^  to  give  to  the  one  devisee,  and  which  to 
J^  ^dependent  of  their  local  description :  all, 
^^^at  was  done,  was  to  reject  the  local  descrip« 
iTc  unnecessary,  and  not  to  import  any  new  de- 
^  rA  into  the  will. 
^  (jie  case  of  Selwood  v.  Mildmay{b)  the  testator  de- 
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his  wife  part  of  his  stock  in  the  4  per  cent. 


$oi^ 


ijities  of  the  Bank  of  England;  and  it  was  shewn  by 
fol  evidence,  that  at  the  time  he  made  his  will,  he 
Ld  no  stock  in  the  4  per  cent,  annuities,  but  that  he 
]]ad  bad  some,  which  he  had  sold  out,  and  had  invested 
the  produce  in  long  annuities.  And  in  this  case  it  was 
held,  that  the  bequest  was  in  substance  a  bequest  of 
stock,  using  the  words  as  a  denomination,  not  as  the 
identical  corpus  of  the  stock ;  and  as  none  could  be  found 
to  answer  the  description  but  the  long  annuities,  it  was 
held  that  such  stock  should  pass  rather  than  the  will  be 
altogether  inoperative. 

This  case  is  certainly  a  very  strong  one ;  but  the  de- 
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to  US  to  range  itself  under  the  head,  that 

''«p  wm  noceti^  where  enougb  appefirs 

-)  shew  the  intention  after  the  fiilse 
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.dtiUe  T*  Satiikem  {a)  &IIs  more  closely 

.         ^  4iciple  last  referred  to.    A  devise  ^*  of  all 

V^  . m  called  Trqgues  Farm^  now  in  the  occupa* 

A,  C"    Upon  looking  out  for  the  &rm  devised* 

A  found  that  part  of  the  lands  which  ooaatituted 

4.'rofftes  JParm  are  in  the  occupation  of  another  person. 

It  was  held5  that  the  thing  devised  was  sufficiently  aaeer^ 

tallied  by  the  defise  of  ^<  Trogwsi  Farnh''  ftnd  diat  the 

inaceunNte  part  of  U»ic  devise  might  be  rejected  as  sur*- 

phisage. 

The  case  of  Day  v.  Trigg  {b)  mnges  itself  prerisdy  in 
the  same  dass.  A  devise  of  all  *^  the  testator's  freehold 
houses  in  Alder^te^reet/*  when  in  fact  he  had  no 
fieeholdf  but  had  leasehold  houses  there.  The  devise 
was  held  in  substance  and  effect  to  be  a  devise  of  Ins 
hcutes  there ;  and  that  as  there  were  no  freehold  houses 
there  to  satisfy  the  description,  the  word  ^*  freehold  ** 
sbeald  rather  be  rejected  than  the  will  be  totally  void. 

But  neither  of  these  cases  afford  any  authoriuty  in 
fevour  of  tlie  Plaintiff;  they  decide  only  that  wbene 
thfsre  is  «  sufficient  description  in  the  will  to  ascertain 
the  thing  devised*  a  part  jof  the  description  whidi  is 
iaaconrate  «ay  be  rejected^  not  that  any  thing  may  be 
added  to  tibe  will ;  thus  following  the  rule  bud  down  by 
Jndetaon  C.  J.  in  Codb,  Rep.  181. :  —  *<  An  averment  to 
tjske  aw9f  surplncage  is  good,  but  not  (to  increase  that 
which  is  defective  in  the  will  of  the  testator.'' 

On  the  contrary,  the  cases  against  the  Plaintiff's 
oonstrucUon  appear  to  bear  mone  closely  on  the  pdnt. 
lu  the  first  (dace,  it  is  well  estaUisfaed,  that  where  a 
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complete  blank  is  left  for  the  name  of  a  legatee  or  de- 
visee^ no  parol  evidence,  however  strong,  will  be  allowed 
to  fill  it  up  as  intended  by  the  testator.  Hunt  v.  Hort{a\ 
and  in  many  other  cases* 

Now  the  principle  must  be  precisely  the  same,  whe- 
ther it  is  the  person  of  the  devisee)  or  the  estate  or  titnmg 
devised  which  is  left  altogether  in  blank.  And  it  re- 
quires a  very  nice  discrimination  to  distinguish  between 
the  case  of  a  will,  where  the  description  of  the  estate  is 
left  altogether  in  blank,  and  the  present  case,  where 
there  is  a  total  omission  of  the  estates  in  Clare, 

In  the  oase  of  Doe  d.  Oxenden  v.  Chichesier  (&)  it  was 
held  by  the  House  of  Lords,  in  affirmance  of  the  judg- 
ment below,  that  in  the  case  of  a  devise  of  **  my  estate 
o{  Ashtonj'*  no  parol  evidence  was  admissible  to  shew 
that  the  testator  intended  to  pass  not  only  his  lands  in 
Ai/Uanj  but  in  the  adjoining  parishes,  wiiich  be  bad 
been  accustomed  to  call  by  the  general  name  of  his 
AshUm  estate. 

The  Chief  Justice  of  the  Common  Pleas,  in  giving  die 
judgment  of  all  the  Judges,  says,  "  If  a  testator  should 
devise  his  lands,  of  or  in  Devonshire  or  Somersetshire^  it 
would  be  impossible  to  say  that  you  ought  to  receive 
evidence  that  his  intention  was  to  devise  lands  out  of 
those  counties."  Lord  EUbn^  then  Lord  Chancellor, 
in  page  90.  of  the  Report,  had  stated  in  substance  the 
same  opinion.  The  case  so  put  by  Lord  Eidon  and  the 
Chief  Justice  is  the  very  case  now  under  discussion. 

But  the  case  of  Newburgk  v.  Newburgh^  decided  in 
die  House  of  Lords  on  the  16th  of  June  1825,  appears 
to  be  in  point  with  the  present  In  that  case  the  appel- 
lant contended,  that  the  omission  of  the  word  **  Ohu- 
cester^  m  the  will  of  the  late  Lord  Newburgh  proceeded 
upon  a  mere  mistake,  and  was  contrary  to  the  intention 
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of  the  testator,  at  the  time  of  making  his  will,  and 
insisted  that  she  ought  to  be  allowed  to  prove,  as  well 
from  the  context  of  the  will  itself  as  from  other  extrinsic 
evidence,  that  the  testator  intended  to  devise  to.  her;  «a 
estate  for  life  as  well  in  the  estates  in  Gloucesieri  which 
was  not  inserted  in  the  will,  as  in  the  county  of  Susse^f 
which  was  mentioned  iherein. 

The  question,  "  whether  parol  evidence  was  admis^ 
sible  to  prove  such  mistake,  for  the  purpose  of  correct* 
log  the  will  and  entitling  the  appellant  to  the  Glouee$kr 
estate^  as  if  the  word  ^  Ghmeater '  had  been  inserted  in 
the  will,*'  was  submitted  to  the  Judges,  and  Lord  Chief 
Justice  jibbott  declared  it  to  be  the  unantmoua  opinkm 
of  those  who  had  heard  the  argument,  that  it  could 
not 

As  well,  therefore,  upon  the  authority  c^  the  casesi 
and  more  particularly  of  that  which  is  last  referred  to^ 
as  upon  reason  and  principle,  we  think  the  evidence 
offered  by  the  Plaintiff  would  be  inadmissible  upon  the 
trial  of  the  issue^  and  that  it  would  therefore  be  useless 
to  grant  the  issue  in  the  terms  directed  by  the  Vice* 
Chancellor. 

Upon  the  second  point  that  has  been  made^  namely^ 
whether  the  sheet  of  the  will  numbered  20.  forms  any 
part  of  the  will, — although  we  cannot  but  form  a  strong 
opinion  from  the  evidence  in  the  cause  as  to  the  result 
of  such  an  issue,  still  as  it  is  a  question  merely  of  fact^ 
and  one  upon  which  by  possibility  further  evidence 
might  be  produced,  we  think  an  issue  might  properly  be 
allowed,  directed,  and  limited  to  the  precise  investiga- 
tion of  that  single  fact. 

Some  arguments  were  offered  by  the  Plaintiff's  coun- 
sel upon  the  construction  of  the  will  from  the  context  of 
the  whole  instrument;  and  it  was  contended,  that  with- 
out the  introduction  of  any  extrinsic  evidence^  the  estates 
in  Clare  would  pass  under  the  will ;  but  as  the  state  of 
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Ibe  cMise  at'  the  time  of  the  bearing  did  not  adoitt  of 
such  ductission,  and  as  the  counsel  for  the  defendants 
disdaimed  entering  upon  it  at  present,  we  haTe^  in  fact» 
flot  heard  the  parties  on  that  pomt,  and  we  tberelbre 
diink  it  right  to  forbear  offering  any  opinion  thereon. 


The  Lord  Chancellor  expressed  his  ooncarrence  in 
the  opinion  delivered  as  aboTe,  and  after  advating  to 
some  of  the  cases  dted,  said,  •—  The  result  wiH  be,  that 
the  issue  cannot  be  granted  as  otdered  by  his  Honor  the 
Vioe*Chancellor ;  but  upon  the  other  point,  whether  the 
sheet  marked  No.  20.  formed  a  part  of  the  will  at  the 
time  of  the  execution,  the  parties,  if  they  think  it  worth 
their  while,  may  hate  an  issue. 

Whether  the  whole  instrument  taken  together,  and 
without  going  out  of  it,  was  sufficient  to  pass  the  estates 
in  Gure^  is  a  point  which  has  not  been  argoed  here, 
and  on  which  we  give  no  opinion^ 

Order  of  the  Vioe-Chancellor  reversed. 


Jan.  %$• 


Baynon  v.  Batley. 


z.  Adultery  of  H^HE  declaration  stated  that  on  the  30th  of  January 

the  wife  after  jggg^  at  London,  by  a  certain  indenture  then  and 

separatiooy  no  '' 

plea  to  a  cove-  ^^^^  purporting  to  be  made  between*  the  Defendant,  of 

nant  to  pay  a    the  first  part,  Awdry  Ann  Batley^  wife  of  the  Defendant, 
ratem^nr^**  of  the  sccond  part,   the   Plaintiff,   of  the  third  part, 

and  one  William  Batley  and  Henry  Batley  of  the 
fourth  part,  one  part  of  which  indenture,  sealed  with 
the  seal  of  the  Defendant,  the  Plaintiff  th^e  brought 

leging*  that 

by  indenture  purporting  to  be  made  between  Plaintiff  and  Defendant,  it  was  wU* 

netsed  that  Defendaat  covcnantedy  Heldf  after  plea,  enfficiently  certain. 

into 
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tenance  for 
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into  Coart,  the  date  whereof  was  a  certun  day  and 
year  therein  in  that  behalf  mentioned,  to  wit,  the  same 
day  and  year  aforesaid, -<«  After  redting  a  disagree- 
ment between  Defendant  and  his  wife,  and  an  agree^ 
nwnt  by  him  to  make  her  a  separate  allowance  by  an 
annual  payment  of  240/.  to  the  Plaintiff  as  her  trustee, 
the  Plaintiff  undertaking  to  indemnify  Defendant  against 
hair  his  wife's  debts,  --"  it  xtas  mtnessed  that,  in  pursuance 
of  the  said  recited  agreement,  and  in  order  in  part  to 
effectuate  the  same,  and  make  snch  proTision  for  the 
said  Awdry  Ann  Batley  as  thereinafter  expressed,  and 
in  consideration  of  the  sum  of  \0s.  of  lawful  money  of 
Great  Britain,  by  the  Plaintiff  to  die  Defendant  in  hand 
paid,  at  or  before  the  execution  of  the  indenture,  the 
receipt  whereof  was  by  the  said  indenture  acknowledged,. 
die  Defendant  did,  for  himself  his  heirs,  executors,  and 
administrators,  amongst  other  things  covenant,  promise, 
and  agree,  to  and  with   the  Plaintiff,  his  executors, 
administrators,  and  assigns,  in  the  manner  following, 
that  is  to  say,  that  he,   the  Defendant,  should  and 
would  well  and  truly  pay,  or  cause  to  be  paid  to  the 
Plaintiff,  his  executors,  administrators,  and  assigns,  the 
said  annuity  or  clear  yearly  sum  of  240/.,  for  and  during 
the  term  of  the  natural  life  of  the  Defendant,  in  case 
the  said  Awdry  Ann  Batley  should  so  long  live.    Aver- 
ment of  the  separation  of  the  wife,  and  that  she  was  still 
living.      Breach,    nonpayment.     Pleas,   first,   non    est 
factum:  secondly,  that  after  the  execution  of  the  in- 
denture^ and  before  the  sum  claimed  became  payable, 
the  said  Awdry  Ann  Batley^  wife  of  the  Defendant,  had 
committed  adultery  with  one  Alfred  Talbois.    Demurrer 
and  joinder. 


18S8. 


Spankie  Serjt.  was  to  have  argued  in  support  of  the 
demurrer.     But  the  Court  called  on 
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Tadify  SerjL  to  support  the  plea,  asking  him  if  be 
could  distinguish  the  case  from  Jee  y.  TAurlow*  (a) 
Taddy  admitted  that  he  could  not,  and  abandoned  the 
plea,  but  objected  that  the  declaration  was  ill,  for  instead 
of  alleging  positively  that  the  Defendant  by  indenture 
did  covenant,  it  only  alleged  that  by  indenture,  pur- 
porting  to  be  made  between  the  Plaintifl^  Defendant, 
and  others,  it  was  witnessed  that  the  Defendant  did 
covenant;  leaving  the  covenant,  therefore,  a  matter  of 
inference  rather  than  of  positive  allegation. 


Spankie.  The  objection  lies  only  on  special  demurrer. 
It  is  cured  by  pleading  over.  Com.  Dig.  Pleader,  C.  65. 
Djftr^  15.  a. 

The  Court  thought  there  was  nothing  in  the  objection, 
observing  that  the  Plaintiff  had  made  profert  of  the 
indenture,  and  the  Defendant  had  recognized  it  by 
pleading  the  adultery  ^^  after  the  making  of  the  said 
indentare.^ 

Judgment  for  the  I^aintiff. 

(a)  •3.&fC.547« 


JttHm  %0* 


Garrard  v.  Woolner  and  Another. 


The  Plaintiff    H^HE   Plaintiff  sued  on   two   bills  of  exchange  for 

dU^  ^^i^         ^^^'  ^^^  *^™^"  ^  ^^^S^  ^fi^  ^^^  ^**  ^^ 
Defendints       October  and  27th  of  Kooember  1828,  on  the  Defendants, 

signed  resolu- 
tions for  entering  into  a  composition  deed  with  the  Defendants,  upon  their  propert]^ 
being  araigned  to  trustees  for  the  payment  of  the  creditors. 

The  Defiendants  ttd  their  tninees  haviqg  refused  to  altow  the  Plaintiff  to  come 
in  as  a  creditor  under  the  deed.  Held, 

That  he  might  sue  Defendants  notwithstanding  the  execution  of  the  resdutioos. 

by 
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by  them  accepted,  payable  four  months  after  date^  and 
by  Lofi  indorsed  to  the  Plaintiff. 

At  the  trial  before  Tindal  C.  J«,  London  sittings  after 
lUichaelmas  term,  the  grounds  of  defence  were  two: 
1st,  Usury  between  the  Plaintiff  and  L^f  which  was 
not  established  to  the  satisfaction  of  the  jury ;  and,  ^dly, 
Tbat  the  Plaintiff,  in  conjunction  with  other  creditor;^ 
of  the  D,efendanis,  had,  before  the  action,  been  a  party 
to  certain  resolutions  for  the  assignment  of  the  Defend- 
ants' estate  in  trust  for  the  payment  of  his  creditors.  As 
to  which,  the  facts  were  as  follows :  — 

The  Defendants  stopped  payment  shordy  before  their 
acceptances  became  due,  and  at  their  request  the  Plain- 
tiff, on  the  9lh  of  March  1829,  attended  a  meeting  of 
the  Defendants'  creditors  at  the  office  of  Mr.  ParrUher 
the  Defendants'  attorney,  when  it  was  resolved  that 
their  property  should  be  assigned  to  trustees,  and  be  by 
them  disposed  of  in  the  same  way  as  if  a  commission 
of  bankrupt  bad  then  issued  against  .them,  and  that  the 
creditors  should    execute    a   composition-deed.      The 
Plaintiff  was  put  down  as  a  creditor  for  1000/.,  and 
some  days  afterwards  signed  the  resolutions  which  had 
been  come  to  as  above,  and  had  been  executed  by  many 
other  creditors.    They  were  signed  by  two  more  cre- 
ditors after  the  Plaintiff.     But  not  by  the  Defendants. 

On  the  19th  of  May  the  Defendants  requested  the 
Plaintiff  to  sign  their  composition-deed,  and  stated  that, 
upon  doing  so^  be  would  receive  a .  dividend  of  5s.  in 
the  pound. 

The  trustees  under  the  deed,  hoUirever, .  refused  to 
allow  a  dividend  to  the  Plaintiff  on  a  greater  sum  thati 
'782iL,  alleging  that  the  Plaintiff  had  received  from  Lqft 
218/.,  on  account  of  the  bills  of  exchange,  before  the 
9th  of  March,  the  day  when  the  Plaintiff  proved  his 
debt  against  the  Defendants  upon  the  creditors  coming 
to  resolutions  as  above. 

S  4  The 


1832. 


WOOLKSB. 
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IMe.  The  Plaintiff  ^setting  that  he  had  not  received  the 

SISJL  till  after  the  S^th  of  Marehi  in  which  case  he  was 
by  law  entitled  to  a  dividend  on  the  fell  lOOOl^  refhsed 
'i6  aooi^t  a  dfyidend  on  leas,  or  to  aign  the  composition- 
d-d^  mitess  on  those  tftrn)!i# 

-  On  «he  lllh  of  August  1829,  he  wrote  to  reqaire 
dividends  on  the  whole,  and  to  threaten  an  action 
against  the  Defendants,  when  their  attorney,  Mr.  Pam^ 
iker^  answered  him  on  the  12th  as  fi)Udws:-^ 

^^  In  answer  to  yoar  letter  of  yesterday,  asking 

whether  you  are  to  be  paid  dividends  on  the  lOOOl,  and 

stating,  that  if  not,  yon  will  take  out  a  writ  against  the 

Messrs.  Woohun'  without  delay,  I  am  compelled  to  say 

that  yon  never  can  be  admitted  a  creditor  for  a  sum  not 

>due  to  you ;  you  tnust  deduct  from  the  1000/.,  the  2l8iL 

i^eceived  by  yon  in  part  payment  prior  to  their  failure.** 

'     Matters  were  in  this  state  when  I/^  became  a  honk- 

'Mpt,  and  upon  his  examination,  made  statements  which 

induced  the  Defendants'  trustees  to  believe  that  die  bills 

iiccepted  by  the  Defendants  had  been  drawn  by  l/fi  in 

pursuance  of  itn  usurious  contract  between  him  and  the 

•Plaintiff. 

In  conseqtkence  of  this,  their  attorney,  Mr.  Pamther^  on 
the  27th  of  February  1830,  addressed  the  ibllowing  letter 
t6  the  Plaintiff's  attor ntes :  — 

"  Messrs.  Wodner^s  trustees  am  of  opinion  that,  after 
the  evidence  givence  given  by  Mr.  L/^  before  the  com- 
'ihissioners  at  their  last  meeting,  they  would  not  be  justi- 
^fied  in  allowing  Mr.  Oarrard  to  rank  as  a  creditor.  If 
you  should  be  desired  by  Mr.  Garrard  to  proceed 
against  Messrs.  Woolner^  I  will  thank  you  to  send  the 
writ  to  me.** 

Upon  which  the  Plaintiff  commenced  this  actioh. 

The  Defendants'  composition  deed,  by  which  they  co- 
venanted to  carry  on  their  business  for  the  benefit  of  their 
creditors,  and  which  contained  a  clause  rendering  it  void 

if 
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not  signed  before  a  given  time  by  all  creditors  within        18S2. 
SW)L  of  the  total  amoant  of  the  debts  due^  was  never 
signed  by  the  Plaintiff  or  the  Defendants. 

A  verdict  was  found  for  the  Plaintiff,  with  leave  for 
the  Defendants  to  move  to  set  it  aside,  on  the  ground  that 
the  Plaintifl^  by  having  signed  the  resoladons  of  Mttrck 
9.  ]  829,  was  estopped  to  bring  this  action* 

Toddy  Seijt  having  obtained  a  rule  nisi  accordingly) 

JVilde  Seijt.)  who  shewed  eause^  contended,  that  the 
Plaintiff  having  been  rejected  as  a  creditor  by  the  De- 
fendants and  their  trustees,  was  released  from  the 
operation  of  the  resolutions  of  March  9.  )829to  The 
Defendants  could  not  in  the  same  breath  deny  him  to 
be  a  creditor^  and  yet  seek  to  bind  him  by  resolutions 
which  applied  to  none  but  creditors.  Jn  all  the  coses  in 
which  a  creditor  has  been  held  bound  by  a  composition 
deed  or  agreement^  something  has  been  done  under 
the  instrument  for  the  benefit  of  the  creditor;  Tailodt 
V.  Swiiik.  (a)  Here  it  is  proposed  to  bind  the  Plaintiff 
without  any  consideration  at  all.  He  is  remitted  to  his 
rights  by  the  Defendants  having  departed  from  the  eon- 
tittct  Cranky  v.  HiUarty  (&),  BooMey  v.  Sonoden  {c)f 
Exparie  Vere  (^,  M'Kenzie  v.  M^Kenxie.  (e)  The  Court 
here  interposed^  and  called  on 

Toddy.  It  is  not  contended  that  the  Plaintiff's  claim 
is  discharged  by  his  being  a  party  to  the  resolutions  of 
March  18S9 ;  but  inasmuch  as  he  has  thereby  induced 
other  creditors  to  acquiesce  in  a  composition,  and  has 
been  the  occasion  of  their  losing  their  immediate  and 
separate  remedy  i^inst  the  Defendants,  his  right  to  sue 


i: 


a)  6  Bingb.  339.  (J)  x  Rose,  2SX. 

h)  %M.^S.i%o.  (e)  x6rf/.  37a. 

(0)  3Campk.l7S. 

is 
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is  suspended  till  the  trusts  of  tbe  composition  deed  have 
been  execoted.  This  was  tbe  principle  on  which  TatloeJk 
V.  Smith  was  decided.  There,  by  an  agreement  between 
the  defendants  and  their  creditors,  all  the  defendaaCs' 
Block  in  trade  was  placed  in  the  hands  of  trastees  for  the 
benefit  of  die  creditors,  and  the  defendants  were  Co 
eacecute  to  trustees  a  conveyance  of  all  their  estate,  in 
which  deed  were  to  be  inserted  all  other  usual  clauses. 
The  .trustees  carried  on  defendants'  busmess,  and  paid 
the  creditors  lOs,  in  tbe  pound ;  they  then  tendered  for 
execution  by  the  •defendants  a  conveyance  of  all  tbeir 
estate,  containing  a  clause  of  release,  which  the  defendants 
'objected  to  as  insufficient,  and  refused  to  execute  the 
conveyance.  The  instrument  not  having  beea  exeonied 
:by  all  the  creditors,  a  meeting,  at  which  the  defend- 
ants were  caUed  on  to  execute  was  adjourned,  that  the 
•sigBaUure  of  eveiy  creditor  might  be  obtained.  It  was 
beldy  that  the  plaintiffs,  who,  as  ci*editors,  were  parties  to 
tbe  above  agreement,  could  not  sue  for  their  original 
dcbtf  at  least,  till  tbe  conveyance,  such  as  it  was,  had 
.been  executed  by  all  the  creditors,  and  refused  by  tbe 
defendants* 

There,  as  in  the  present  oase^  the  deed  was  to  be 
void  if  not  signed  by  all  the  creditors ;  and  yet  it  was 
'  faeU^  that  the  Plaintiff 's  right  of  action  was  suspended, 
though  not  extinguished  And  Boaihbey  v.  Saooden  is 
an  authority  that  the  signature  by  other  creditors  is  suf- 
ficient consideration  for  such  an  agreement. 

In  XJork 'w^  Saunders  {a),  a  trader,  being  insolvent,  by 

.agreement  stipulated  to  assign  hb  property  immediatdy, 

the  credkors  consenting  that  the  business  should  be 

: carried  on.  for  their  benefit  until  the  next  MickadmaSf 

»aad  that  then  tbe  property  should  be  divided  nmongst 

>  them  I  the  iiisolvent  assigned  his  effects :   at  the  next 


(a)  iB.&f^.46. 
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Michaelmas  several  of  the  creditors  who  bad  signed  that        1892. 
instrumeDt,  agreed  that  the  business  should  be  carried     ri^  ^ 
on  by  the  trustees  for  a  further  time :  and  it  was  held,     _    v, 
that  a  creditor  who  had  signed  the  first  agreement,  but 
who  had  not  in  any  way  concurred   in  the  second, 
could  not  maintain  an  action  against  the  insolvent  for  a 
debt  existing  at  the  time  of  the  first  agreement*     Lord 
EUettboroi^h  said,  <*  The  plaintiff,  by. the  terms  of  the 
agreement,  consents  that  the  properQr  of  the  defend* 
ant  shall  be  assigned,  and  be  in  the  management,  ex* 
chisively,  of  the  defendant,  under  the  directions  of  the 
trustees,  undi  Mkkadmas*     How  can  the  pUintiS^  then, 
replace  the  other  creditors  in  the  same  situation  ?    I 
should  have  been  ioclioed  to  remit  him  to  his  original 
rights^  if  all  the  other  parties  could  have  been  placed  in 
their  original  situation,  but  that  is  impossible.     This  is 
an  anomalous  case^  in  which  the  plaintiff  cannot  stand 
in  hia  former  situation ;  nor  can  I  say  at  present  that  the 
whole  shall  be  nullified«''   Barley  3^  said,  ^^  By  the- terms 
of  the  agreement,  it  is  stipulated  that  the  fiirming  con- 
cerns shall  be  carried  on  until  MichaelmaSf  for  the  bene- 
fit of  the  creditors  who  might  concur;  and  it  contain*  a 
further  stipulation,  that  the  debtor  shall  assign  d\  his 
estate  immediateb/ :  the  consequence  of  which  would  be 
that  he  would  thereby  divest  himself  of  all  meHtts  of 
payment     It  is  true,  that  the  defendant  remains  in  pos^ 
session ;  but  as  servant  only,  to  the  trustees ;  he  has  not 
a  single  article  of  property  which  he  can  appropriate  to 
the  payment  of  his  debts.     The  plaintiff  confides  in  the 
trustees,  that  they  will  perform  the  duties  reposed  in 
them;  this  they  neglect  to  do,  and  they  postpone  the 
period  at  which  they  ought  to  selL     The  non-division, 
however^  of  the  property  cannot^   under  the  cincnm- 
stonces,  remit  the  creditor  to  his  original;  rights.'.    The 
parties  not  having  provided  for  that  event  by  the  terms 
.of  tbe«  agreement,  it  appears  to  me  that  their  only  re- 
medy 
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1892.       medy  is  in  eqaity.''    And  Abbott  J.  added,  <<  It  is  said, 

\z  "  as  the  trustees  did  not  sell  at  Michaelmas*  the  plaintiff 

Gaeeakd  '         r 

Vf  may  now  sue;  but  how  can  the  debtor  get  back  his 

WooLNBB.  effects  ?  We  think,  therefore,  that  the  circumstance  of 
the  plaintiff's  not  having  concurred  in  postponing  the 
sale  does  not  remit  him  to  his  original  right  of  action." 

Here,  the  creditors  cannot  be  replaced  in  their  ori- 
ginal situation,  and  the  Plaintiff,  by  executing  the  re- 
solutions, having  contributed  to  place  them  in  their  pre- 
sent position,  cannot  now  recede  from  his  contract, 
though  it  may  turn  out  that  he  need  not  have  signed 
it,  and  is  precluded  from  resorting  to  the  common 
fund.  He  must  wait  till  the  engagements  contracted 
by  the  resolutions  have  been  discharged. 

TiNDAL  C.  J.  The  signature  of  the  resolutions,  and 
the  circumstances  which  followed,  do  not  amount  to  a 
bar  of  the  Plaintiff's  claim  in  this  action.  The  Defend- 
ants contend,  that  a  party  who  concurs  in  resolutions 
for  a  distribution  of  the  property  of  his  debtor  brings 
himself  within  the  operation  of  a  subsequent  deed  by 
which  the  debtor's  property  is  assigned  for  the  benefit  of 
the  creditors  at  large,  and  that  his  separate  right  is 
thereby  suspended  till  the  creditors  are  satisfied,  or,  at 
least,  placed  in  the  situation  in  which  they  originally 
stood.  As  a  general  proposition  this  is  true,  but  it  is  not 
true  where  the  party,  by  the  act  of  the  debtor,  is  pre- 
vented from  taking  the  benefit  of  the  deed.  See  how 
the  matter  stands  in  this  case.  The  Plaintiff,  a  creditor 
of  the  Defendants,  enters,  with  other  creditors,  into  gene- 
ral resolutions  as  to  the  disposition  of  the  debtor's  pro- 
perty. Some  time  afterwards  the  amount  of  the  Plain- 
tiff's claim  is  contested,  and  ultimately  the  Defendants 
and  the  trustees  under  the  deed  of  assignment  determine 
Hiat  the  Plaintiff  shall  not  stand  in  the  character  of  a 

creditor 
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creditor  at  all ;  thereby  denying  him  every  right  with  a 
▼iftw  to  which  he  signed  the  preliminary  resolutions.  He 
may,  therefore^  contend  that,  as  far  as  he  is  oonearned, 
the  resolutions  have  never  been  carried  into  effect  at  all. 
I  agree  that  the  other  creditors  are  estopped  to  raise  a 
similar  objeaioni  for  they  have  bad  the  benefit  of  a 
dividend  under  the  deed :  but  how  can  it  operate  as  an 
estoppel  to  the  Plaintiff,  who,  by  the  trustees  themsdves, 
has  been  prevented  from  deriving  any  benefit  under  it  ? 
Besides  this,  the  Plaintiff  has  been  put  out  of  the  reso- 
lutioDs  by  an  original  act  of  the  Defendants  and  the 
trustees;  for  by  a  letter  written  on  the  27th  o( February 
be  is  expressly  told  that  "  Messrs.  Wbolner^s  trustees 
are  of  opinion  that,  after  the  evidence  given  by  Mr.  Loft 
before  the  commissioners  at  their  last  meeting,  they 
woald  oot  be  justified  in  allowing  Mr.  Garrard  to  nak 
as  a  creditor."  What  is  that  but  a  consent  on  their 
part  that  he  shall  be  discharged  from  any  participation 
in  the  general  resolutions  ?  Although  it  is  a  fraud  on 
the  other  creditors,  if  a  party  who  has  concurred  in  re*- 
commending  a  distribution  of  the  debtor's  property  ret 
fiises  to  come  in  on  the  same  terms  with  the  rest,  it 
can  be  no  fraud  where  he  is  prevented  from  •derivii^ 
any  advantage  At>m  the  general  distribution.  Thus  ija 
Boatiley  v.  Sawden^  Lord  EUenborongh  says,  <^  If  the 
plaintiffs  could  shew  that  the  defendant  had  refused  to 
give  them  the  notes  according  to  the  terms  of  the  agree* 
ment,  they  might  be  remitted  to  their  original  rexnedy ; 
but  I  think  that  remedy  is  suspended  by  the  agreementj^ 
unless  an  infiraction  of  the  agreement  on  the  part  of  the 
defendant  is  proved  by  the  plaintiffi.^  Here  there  has 
been  an  inimction  of  the  terms  of  the  agreement  by  the 
refusal  to  jpermit  the  Plaintiff  to  proceed  under  it.  The 
rule^  therefore,  which  has  been  obtained  for  a  new  trial 
srnst  be  discbai)ged. 

Pabk 
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18d3»  Park  J.     I  am  of  the  same  opinion.     The  whcde 

V,  "■ '  turas  on  this :  have  the  Defendants  kept  to  their  own 

v.,         agreement?     They  refuse  to  let  the   Plaintiff  prove 
ooLimk     under  the  deed  of  assignment,  and  yet  they  say  his  right 
to  sue  them  is  suspended.    The  letter  referred  to  by  the 
Chief  Justice  settles  the  whole,  for  the  Plaintiff  is  there 
tcdd  that  '^  Messrs.  Woolner's  trustees  are  of  opinion  that» 
after  the  evidence  given  by  Mr.  Ijofi  before  the  commis- 
sioners at  their  last  meeting,  they  would  not  be  justified 
in  allowing  Mr.  Garrard  to  rank  as  a  creditor."     The 
cases  of  Boolhbey  v.  Somden  aad  Crankif  v.  H^Iangfp> 
the  whole  length,  of  the  present.     In  Boothbey  v.  Saiodefi 
Lord  E^nborough  said,  *^  If  the  plaintiffs  could  shew 
that  the  defendants  bad  refused  to  give  them  the  notes 
according  to  the  terms  of  the  agreement,  they  might  be 
remitted  to  their  onginal  remedy.    But  I  think  that 
remedy  is  suspended  by  the  agreement,  unless  an  infrac- 
tion of  the  agreement  on  the  part  of  the  defendants  is 
proved  by  the  plaintiffs."    Here  the  Defendants  have 
neither  signed  the  deed  nor  allowed  the  Plaintiff  to  come 
in  under  it     Mr.  Topping  contended,  in  Cranky  v.  /W- 
larey^  that  ^^  no  infraction  was  proved ;  on  the  contrary, 
it  appeared  that  the  notes  were  ready  for  tlie  plaintiff 
who  might  have  received  them  upon  applying  for  them ; 
but  he  never  did  make  application."     But  Loid  £&ii- 
horough  said,  *'  The  rule  is,  that  the  person  to  be  dis- 
charged is  lK)und  to  do  the  act  which  is  to  dischaige 
him»  and  not  the  other  party.     If  the  defendant  had 
offered  the  notes  at  the  time  of  action  brought,  it  might 
have  been  a  ground  for  staying  the  proceedings."     And 
Dampier  J.  said,  *^  It  is  laid  down  by  Littleton  (s.  S40.), 
that  the  obligor  of  a  bond  conditioned  for  the  payment 
of  money  at  a  particular  day,  is  bound  to  seek  the 
obligee,  if  he  be  in  England,  and  at  the  set  day  to  tender 
him  the  money,  otherwise  he  shall  forfeit  the  bond.    So 
in  this  case,  the  defendant  was  to  give  the  notes,  and, 

there- 
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therefore,  to  go  with  them  to  the  plaintiff,  and  he  was        18S2. 

not  to  TO  to  the  defendant."     In  Cork  v.  Saund^s  the      j*  "-  * 
,  .  ....  Gabbabd 

defendant  had  signed  the  deed,  and  the  plaintiff  having  v. 

concarred  in  it,  the  Court  would  not  remit  him  to  hig     Wowimbb; 
right. 

BosANQUET  J.     I  am  of  the  same  opinion.     It  is 

admitted  that  the  Plaintiff's  debt  is  not  extinguished, 

but  it  is  contended  that  it  has  been  suspended.     How  ? 

Supposing  any  contract  to  that  effect  could  be  implied 

between  the  Plaintiff  and  the  Defendants,  the  Plaintiff 

has  been  denied  the  benefit  of  the  agreement,  for  by 

Pamtket^s  letter  he  is  told,  that   ^'  Messrs.  Woolner's 

trustees  are  of  opinion  that,  after  the  evidence  given  by 

Mr.  Loft  before  the  commissioners  at  their  last  meeting, 

they  would  not  be  justified  in  allowing  Mr.  Garrard  to 

rank  as  a  creditor/'    Upon  this,  it  must  be  taken  that 

his  concurrence  in  the  resolutions  was  repudiated ;  and 

having  consented  to  such  repudiation,  he  is  entitled  to 

proceed  as  if  no  agreement  had  subsisted  between  him 

and  the  Defendants. 

Alderson  J.  If  the  Defendants  had  in  all  thiog^ 
conformed  to  the  resolutions,  the  Plaintiff's  rijfht  to  sue 
might  perhaps  have  been  suspended ;  but  they  cannot 
exclude  the  Plaintiff  from  claiming  under  the  deed,  and 
at  the  same  time  suspend  his  right  to  sue. 

Rule  discharged. 
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Jmu  3x.      Barthrop  and  Others,  Assignees  of  Yates,  a 

Bankrupt,  v.  Anderton. 

Where  in  an  JN  this  cause  the  Defendant's  attorney  had  given  notice 

action  by  the  to  dispute  the  trading  of  Yates^  the  commission,  the 

bllr*"t  the*  P®^^*®"*»g  creditor's  debt,  and  the  act  of  bankruptcy, 

bankruptcy  is  At  the  last  York  assizes,  the  cause  was  referred  to 

disputed,  but  arbitration  by  an  order  of  Nisi  Prius^  containing  the  fol- 

reftrred  to  lowing  clause :  ♦*  And  it  is  agreed  between  the  parties, 

arbitration,  the  that  the  bankruptcy  of  W.  Yates  shall  be  admitted,  and 

•^'J^  Sb*  ^*  arbitrator  shall  state  upon  his  award  any  point  of 

cause  is  ^^  that  he  shall  think  fit  for  the  consideration  of  the 

opened  cannot  Court,  or  that  either  of  the  parties  shall  require.*' 

6  G.  I.  c,  z6.  Porke  J.,  before  whom  the  cause  was  to  have  been 

/.  90.  for  the  tried,  having  certified  for  costs  for  the  Plaintiff  under 

costs  of  xirov-    ^  (5, 4,  c.\e.  s.  90.,  which  enacts,  «  that  in  any  action 
ug  the  bank-  ^  '    ,  .  . 

ruptcy,  al-       vy  or  against  any  assignee,  or  in  any  action  against  any 

though  upon     commissioner,  or  person  acting  under  the  warrant  of  the 
referring,  the  .    ,  -  ^- .       ,  t  •    • 

Defendant        commissioners,  for  any  thing  done  as  such  commissioner, 

agrees  to  or  under  such  warrant,  no  proof  shall  be  required  at  the 

Taiiditv  of  th     ^*^  ^^  ^^®  petitioning  creditor's  debt  or  debts,  or  of  the 
commission,      trading,  or  act  or  acts  of  bankruptcy  respectively,  unless 

the  other  party  in  such  action  shall,  if  Defendant,  at  or 
before  pleading,  and  if  Plaintiff,  before  issued  joined, 
give  notice  in  writing  to  such  assignee,  commissioner, 
or  other  person,  that  he  intends  to  dispute  some^  and 
which  of  such  matters;  and  in  case  such  notice  shall 
have  been  given,  if  such  assignee,  commissioner,  or 
other  person  shall  prove  the  matter  so  disputed,  or  the 
other  party  admit  the  same,  the  Judge,  before  whom  the 
cause  shall  be  tried,  may,  if  he  thinks  fit,  grant  a  cer- 
tificate of  such  proof  or  admission ;  and  such  assignee^ 
commissioner,  or  other  person  shall  be  entided  to  the 

costs 
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co'sts^  to  be  taxed  by  the  proper  officer,  occasioned  by        1S32* 
such  notice;" 


JVilde  Serjt  obtained  a  rule  7nsi  to  set  aside  this  cer- 
tificate, on  the  ground  that  as  the  Judge  had  not  tried 
the  cause,  the  statute  did  not  authorize  him , to  giverth^ 
certificate.  The  attorney  for  the  Defendant  deposecl, 
that  when  the  Plaintifi&'  counsel  hAd  opened  the  causen 
the  Defendant's  counsel  proposed  a  reference  on  the 
usual  terms,  of  all  matters  in  difference,  including  the 
validity  of  the  commission  of  bankrupt,  tradings  the 
petitioning  creditor's  debt,  qnd  act  of  bankruptcy ;  that 
the  Plaintiff'  counsel  agreed  to  this,  if  the  Defendant 
would  admit  the  bankruptcy  before  the  arbitrator ;  which, 
being  assented  to,  the  reference  was  proceeded  with* 

Jones  Serjt.  shewed,  cause  upon  an  affidavit  wliichc 
stated,  that  upon  the  opening  of  the  caase  the  Defend* 
ant's  counsel  admitted  the  validity  of  the  commission,, 
upon  which  th^  PIainti£&  agreed  to  a  reference.  He 
therefore  contended,  that  the  admission  having  beoQ 
made  in  the  presence  of  the  Judge,  the  Judge  had  au« 
thority  to  grant  the  certificate :  it  was  not  necessary 
that  he  should  try  the  cause  through.  The  statute  was 
remedial,  and  it  was  sufficient  for  the  purpose  of  the 
certificate  that  the  Judge  should  be  satisfied  by  proof  or 
admission  that  the  commission  of  bankrupt  was  valid,, 
whatever  might  be  the  result  of  the  other  points  in  issue 
in  the  cause. 

TiNDAL  C.  J.  This  question  depends,  on  tb^  con- 
struction of  the  ninetieth  section  of  the  statute  of  6  G.  4* 
c.  16.,  by  which  it  is  enacted,  that  where  notice  has  been 
given  to  dispute  a  commission  of  bankruptcy,  if  the 
"assignee,  commissioner,  or  other  person  shall  prpva 
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the  matter  so  disputed,  or  the  other  party  admit  the 
same,  the  Judge  before  whom  the  cause  shall  be  tried 
may,  if  he  think  fit,  grant  a  certificate  of  such  proof  or 
admission,  and  such  assignee,  commissioner,  or  other 
person,  shall  be  entitled  to  the  costs/' 

Words  cannot  shew  more  distinctly,  that  a  discre- 
tionary power  is  vested  in  the  Judge.  But,  unless  he 
tries  the  whole  cause,  he  cannot  exercise  that  discretion 
properly.  It  has  been  argued,  that  in  respect  of  the 
costs  incurred  for  proving  the  commission,  it  is  suf- 
ficient that  the  commission  has  been  admitted.  But 
many  cases  may  be  conceived  in  which  it  would  not  be 
proper  to  give  those  costs,  although  the  commission  may 
have  been  admitted :  as  where  a  Defendant  may  have 
been  deceived  as  to  the  act  of  bankruptcy,  and  upon 
discovering  his  error  in  court,  at  once  makes  the  due 
adtaission.  The  discretion,  therefore,  vested  in  the 
Judge,  by  the  words  **  may  if  he  think JU^^  cannot  safely 
be  exercised  unless  he  try  the  cause.  He  has  the  same 
discretion  with  respect  to  the  costs  of  a  special  jury,  for 
which  it  has  never  been  the  practice  to  certify  when  the 
cause  is  referred. 


Park  J.  The  act  says,  the  certificate  may  be  granted 
by  the  Judge  before  whom  the  cause  shall  be  tried,  if  he 
think  fit.  The  clause  is  cautiously  worded  to  enable  the 
Judge  to  decline,  if  he  think  fit,  even  when  the  cause 
has  actually  been  tried  ;  but  it  is  impossible  to  say  that 
this  cause  was  tried  before  the  Judge.  ,, 


BosANQUET  J.  It  is  clear  that  this  certificate  was 
not  given  by  a  judge  before  whom  the  cause  was  tried. 
The  statute  intended  that  he  should  have  a  discretion 
which  he  cannot  properly  exercise  unless  he  tries.  Nor 
can  it  be  said  that  the  admission  here  was  made  on  the 

trial 
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trial  or  a  cause.  A  pafty  may  often  admit,  with  a  view 
to  a  reference,  a  fact  which  it  might  be  expedient  to 
dispute  if  he  proceeded  to  trial. 

Alderson  J.  The  moment  it  is  established  that  the 
Judge  must  exercise  a  discretion,  there  is  an  end  of  this 
question ;  for  he  cannot  exercise  his  discretion  without 
trying  the  cause :  and  as  to  admissions,  they  are  often 
made  for  the  purpose  of  argument.  In  this  case,  it 
might  well  happen  that  the  Defendant  admitted  the  bank- 
ruptcy, because  he  had  a  good  defence  on  the  contract, 
and  therefore  abstained  from  troubling  the  Plaintiff  to 
prove  the  bankruptcy. 

Rule  absolute. 


185^ 


Bartueop 

9. 

Anbbbton. 


Lewis  v.  Knight. 


J««.  31. 


JLfEREWETHER  Serjt  on  the  part  of  the  Defend- 
ant, a  feme  covert,  had  obtained  a  rule  to  cancel 
an  undertaking  for  a  bail-bond  given  by  her  attorney  to 
the  sheriff;  and  to  stay  all  proceedings  on  the  Defendant's 
filing  a  common  appearance,  the  Plaintiff  having  been 
aware  of  her  coverture.' 

7F%f^Seijt.,who  shewed  cause,  admitted  the  Plaintiff's 
knowledge  of  the  coverture,  but  alleged  that  the  De- 
fendant had  been  divorced  a  mensd  el  thord  for  adultery, 
and  contended  that  the  undertaking,  bemg  a  nullity,  — 
FvUer  v.  Prest  (a),  Sedgworth  v.  Spker  (i),  —  this  appli- 
cation must  be  discharged  with  costs. 


An  undertak- 
ing for  a  bail- 
bond  given  to 
the  sheriff  by 
the  Defend- 
ant's attorney, 
being  a  mere 
nullity,  an 
application  by 
Defendant  to 
set  it  aside 
and  enter  a 
common  ap- 
pearance»  was 
discharged 
with  costs, 
though  De-' 
fendant  was  a 
feme  covert. 


(m)  jT.R.  109. 


(b)  4  Eastt  568. 


T  2 


MerC' 
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Mereweiher.  The  object  of  the  application  is  the  stay 
of  proceedings,  actual  and  possible,  against  the  Deiend- 
ant  on  her  entering  a  common  appearance ;  a  protection 
to  which  her  coverture  fully  entitles  her. 

Sed  per  Curiam.  The  Defendant  is  not  in  custody. 
The  undertaking  is  a  mere  nullity,  and  the  application 
must  be 

Discharged  with  costs. 


Jan*  3z» 

When  the 
Pkuntiff  gives 
notice  of  trial 
a  term  earlier 
than  the  rules 
of  court  re- 
quire, if  he 
omits  to  try 
pursuant  to 
hu  notice,  the 
Defendant 
may  move;  for 
judgment  as 
in  case  of  a 
nonsuitf  the 
next  term* 


Howell  v.  Powlett. 

TSSUE  was  joined  in  the  above  cause  last  term,  but  so 
late  in  the  term  that  the  Plaintiff  was  not  obliged, 

according  to  the  practice  of  the  Court,  to  give  notice  of 

trial. 

The  Plaintiff,  however,  having  given  notice  of  trial, 

and  having  omitted   to  proceed   to  trial  pursuant  to 

notice, 

Andrews  Serjt  obtained  a  rule  nisi  for  judgment  as  in 
case  of  a  nonsuit,  which 

Wilde  Serjt.  opposed,  on  the  ground  that,  according 
to  the  statute  (14  G.  2.  c.  17.  5.  !•)  judgment  as  in  case 
of  a  nonsuit,  can  only  be  given  where,  after  issue 
joined,  the  Plaintiff  neglects  ^'  to  bring  such  issue  to 
trial  according  to  the  course  and  practice  of  the  Court.'' 
Here  issue  was  joined  in  Michaelmas  term  too  late  for 
the  Plaintiff  to  give  notice  of  trial  according  to  the  prac- 
tice of  the  Court ;  he  could  not  have  obtained  judgment 
of  that  term ;  and  the  notice  actually  given  being  a  mere 
irregularity,  the  Defendant  could  not  move  for  judgment 

as 
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as  in  case  of  a  nonsuit  till  Easter  term.  Dacosta  v. 
Ledstone  {a)  shews  that  judgment  as  in  case  oF  a  non- 
suit can  only  be  moved  for  in  the  term  next  after  issue 
joined,  when  there  is  time  for  a  trial  in  the  term  in 
which  issue  is  joined. 

TiNDAL  C.  J.  The  general  understanding  has  been^ 
that  whenever  a  party  has  given  notice  of  trial,  he  is 
bound  to  proceed  pursuant  to  his  notice,  and  that  if  he 
fails  to  do  so  the  Defendant  is  entitled  to  move  for 
judgment  as  in  case  of  a  nonsuit.  If  the  Plaintiff  has 
chosen  here  to  expedite  the  proceedings  a  stepi  he  can- 
not afterwards  recede,  and  the  Defendant  is  entitled  to 
his  rule. 

Park  J.  concurred. 
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Howell 
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BosANQUET  J.  The  Plaintiff  is  allowed  till  a  certaiti 
time  before  he  can  be  called  on  to  give  notice  of  trial ; 
but  if  he  chooses  to  give  notice  before  that  time,  and 
fails  to  observe  that  notice,  he  is  guilty  of  a  default,  and 
must  take  the  consequence. 

Alderson  J.  The  statute  contemplates  a  default 
wherever  notice  of  trial  has  been  given  and  not  ob- 
served. The  ^*  course  and  practice  of  the  Court'' 
applies  to  the  period  at  which  the  Plaintiff  can  go  to 
trial,  and  he  can  go  to  trial  after  issue  joined  and  notice 
^ven,  although  he  might  not  have  been  compellable  to 
give  notice  at  the  period  in  question. 

Wilde  now  consented  to  give  a  peremptory  under* 
taking,  and  upon  that,  the  rule  was 

Discharged^ 
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Qtueret  Whe- 
ther pregnancy 
and  imminent 
delivery  be  a 
cause  for  the 
examination 
of  a  witneM 
by  the  pro- 
thonotary» 
under  z  IF^  4. 

If  80,  it 
must  be  shewn 
by  affidavits  of 
competent 
persons*  that 
the  delivery 
will  probably 
happen  about 
the  time  fixed 
for  the  trial  of 
the  cause. 


Abraham  t;.  Newton. 

J/UILDE  Seijt  had  obtained  a  rule  nisi  for  the  ex- 
amination of  a  female  witness  by  the  prothonotary, 
under  1  W.  4.  c.  22.  s.  1 .  {a\  on  an  affidavit  that  she  was 
pregnant,  expected  shortly  to  be  delivered,  and  would  be 
unable  to  attend  the  trial  of  the  cause  in  the  months  of 
February  and  March.  The  affidavit,  however,  not  dis- 
closing the  precise  time  at  which  she  expected  to  be 
delivered, 

Bompas  Serjt.,  who  shewed  cause,  objected  to  it  as 
insufficient. 


(a)  By  which»  after  reciting 
the  powers  given  by  13  G.  3.  c.  63 . 
for  the  examination  of  witnesses 
in  India,  it  is  enactedy  **  That  all 
and  every  the  powers,  authorities» 
provisions!  and  matters  cootained 
in  the  said  recited  act»  relating  to 
the  examination  of  witnesses  in 
India%  shall  be,  and  the  same  are 
hereby  extended  to  all  colonies, 
islands^  plantations,  and  places 
under  the  dominion  of  his  Ma- 
jesty in  foreign  parts,  and  to  the 
Judges    in    the    several    courts 
therein,  and  to  all  actions  de- 
pending in  any  of  his  Majesty's 
courts  of  law  at  Wisiminsterf  m 
what  place  or  county  soever  the 
cause  of  action  may  have  arisen, 
and  whether  the  same  may  have 
arisen  within  the  jurisdiction  of 
the  court  to  the  Judges  whereof 
the  writ  or  commission  may  be 
directed,  or  elsewhere,  when  it 
shall  appear  that  the  examination 
of  witnesses  under  a  writ  of 
commission  issued  in  pursuance 
of  the  authority  hereby  given, 


will  be  necessary  or  conducive  to 
the  administration  of  justice  in 
the  matter  wherein  such  writ 
shall  be  applied  for."  And  by 
the  tenth  section  it  is  enacted, 
M  That  no  ezamioatiim  or  de- 
position to  be  taken  by  virtue  of 
this  act,  shall  be  read  in  evidence 
at  any  trial  withont  the  consent 
of  the  party  against  whom  the 
same  may  be  offered,  unless  it 
shall  appear  to  the  satisfaction  of 
the  Judge  that  the  examinant  or 
deponent  is  beyond  the  juris- 
diction of  the  court,  or  dead,  or 
unable  from  permanent  sickness, 
or  other  permanent  infirmity,  to 
attend  the  trial ;  in  all  or  any  of 
which  cases  the  examinations 
and  depositions  certified  nider 
the  hand  of  the  commissionen, 
master,  prothonotary,  or  other 
person  taking  the  same,  diall  and 
may,  without  proof  of  the  sig- 
nature to  such  certificate,  be  re- 
ceived and  read  in  evidence, 
saving  all  just  exceptions*" 

The 
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The  Cowriy  without  laying  down  any  general  rule, 
bat  expressing  some  doubt  whether  this  was  a  case 
contemplated  by  the  late  act,  thought  that  at  all  events 
the  affidavit  was  insufficient.  It  ought  to  have  been 
deposed  by  competent  persons,  that  there  was  a  fair 
ground  for  believing  that  the  delivery  would  take  place 
before  the  time  of  trial,  or  so  near  as  to  render  the 
attendance  of  the  witness  perilous. 

Rule  discharged. 


S7< 


1832. 


Abraham 

V. 

Newton. 


The  Mayor  and  Burgesses  of  Truro  t;. 

Reynalds. 


Jiff«.  %ih 


Same  v.  Bastian. 


T^EBT  for  tolls  due,  and  of  right  payable  to  Plaintiff  The  corpora^ 

for  and  in  respect  of  mods  landed  by  Defendant  ^\  ^     *     - 

^  ^  ,  having  proved 

from  ships  upon  Plaintiffs'  quay :  —  in  respect  of  goods  a  preacriptive 
landed  by  Defendant  from  certain  ships :  —  and  in  re*  "^^'  ***  ^^^ 
spect  of  goods  of  Defendant  imported  into  and  exported  ^^  ^^  ^ 
from  and  out  of  a  certain  port  or  harbour :  —  for  tolls  stroyed  by  a 
generally ;  and  for  cranage  and  wharfage*  ^/i«^/A, 

Plea,  nil  debet.  grantmg  and 

At  the  trial  before  Alderson  J.,  last  Bodmin  assizes,  confirming, 

among  other 
the  Plaintiffs  produced  the  following  charter  of  the  date  thbgs,  all  the 

of  Stephen  or  Henry  II. :  —  "cient  rights 

**  Reginald  Fitzrm/f^arl  of  Cornwall: — To  all  the  barons  p^ation  bat 

of  Comfcallf  and  all  knights  and  all  free  tenants,  and  all  exempting  the 

men,  as  well  English  as  Cornish^  greeting.  Know  ye,  that  SS^**n^ 

I  have  granted  to  my  free  burgesses  of  Triverieu  all  free  places  except 

London  : 
Hddf  that  this  exemption  applied  to  the  tolls  of  all  other  places  (except  LonJon)^ 
hot  not  to  the  tolls  of  T. 


T  4 


and 
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and  municipal  <;ostoins,  and  the  same  in  all  things  which 
they  had  in  the  time  of  Richard  de  Lacy^  to  wit,  sac 
and  soc  and  thol  and  theam  and  inPangenethef.  And  I 
have  granted  to  them  that  they  do  not  plead  in  hundred 
courts  nor  county  courts,  nor  for  any  summons  go  to 
plead  elsewhere  without  the  town  of  Triverieui  and  that 
they  be  quit  of  giving  toll  throughout  all  Cornwall  in 
fairs  and  markets,  and  wheresoever  they  buy  and  sell. 
And  that  of  their  money  lent  and  not  restored  they  take 
distress  in  their  town  of  their  debtors." 

Ancient  books  of  the  corporation  were  then  pro- 
duced, shewing  various  demises  of  the  quay  dues  by 
the  corporation  from  1637  to  1692,  (in  1672  they  were 
described  as  ancient  dues,)  and  from  1703  to  1713;  — 
lists  of  biddings  for  the  same  dues ;  —  surveys  at  various 
intervals  from  1730  to  1800;  —  payment  of  poor-rate  in 
respect  of  the  dues  in  1702  and  1703;  —  and  receipts 
given  by  various  collectors  for  dues  at  various  times 
anterior  to  living  memory. 

Numerous  witnesses  proved  the  actual  receipt  of  the 
dues  by  the  Plaintifis  or  their  lessees  from  various  in- 
habitants of  the  borough  of  Truro  as  well  as  strangers, 
from  the  year  1790  to  the  present  time,  and  various  acts 
of  ownership  on  the  quay.  About  four  fifths  of  the  entire 
dues  were  received  from  inhabitants. 

The  sums  sought  to  be  recovered  of  the  Defendants 
were  id.  for  every  sack  of  flour  landed  at  the  quay. 

The  Defendants,  as  inhabitants  of  the  borough  of 
TrurOf  claimed  exemption  from  these  dues  under  a  char- 
ter of  31  Eliz,f  which,  —  after  reciting  that  the  borough 
of  Truro  was  an  ancient  borough ;  that  the  port  of  JPn/- 
mouth  was  in  decay  and  wanted  speedy  repair,  because 
from  the  constant  employment  of  the  tinners  there  a 
great  quantity  of  rubbish  had  accumulated  in  the  port, 
to  the  great  injury  of  the  port;  that  the  borough  of 
Truro  was  so  injured  thereby,  that  whereas  formerly 

ships 
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ships  of  100  tons  used  to  come  laden  into  the  port, 
DOW  scarcely  ships  of  thirty  tons  could  enter;  that 
the  inhabitants  of  Truro  had  endeavoured  by  all  means 
to  preserve  the  port,  as  well  as  by  constant  cleans- 
ing and  repairs,  in  order  that  ships  coming  thither 
might  pursue  their  ancient  course  {ad  Clavem^  Anglici) 
to  the  keye;  and  that  the  inhabitants  of  the  said  bo- 
rough enjoyed  many  franchises,  liberties,  privileges, 
castoms,  usages,  and  immunities,  as  well  by  prescrip- 
tion as  by  divers  charters,  grants,  and  confirmations, 
as  well  oi  Reginald^  formerly  Earl  of  ComwaUj  as  of 
divers  kings  of  England  ^ — granted  to  the  inhabitants 
to  be  incorporated  by  the  name  of  the  "  Mayor  and 
Burgesses  of  the  Borough  of  Truro"  and  that  they  by 
the  name  of  the  mayor  and  burgesses,  &c.  might  and 
should  be  for  ever  capable  by  law  to  have,  &c.  lands, 
tenements,  liberties,  privileges,  jurisdictions,  franchises, 
&&  to  them  and  their  successors  in  fee;  and  also 
goods,  &c.,  and  that  they  and  their  successors  by  the 
mayor  and  council,  &c.  should  make  bye^laws,  &c.  It 
then  granted  and  confirmed  to  the  said  mayor  and  bur- 
gesses, and  their  successors,  all  messuages,  lands,  tene- 
ments, customs,  privileges,  immunities^  advantages,  &€• 
within  the  said  borough,  which  the  said  mayor  and 
burgesses,  or  the  inhabitants,  by  whatever  names  or 
name  corporate  or  incorporate,  by  reason  or  colour  of 
any  prescription,  &c.  for  fifty  years  past  had  held :  and 
that  the  burgesses  and  inhabitants  of  the  said  borough, 
and  their  successors  from  thenceforth  for  ever,  should 
and  might  be  free  of  tollnet,  passage,  pontage,  murage, 
pannage,  penage,  anchorage,  coynage,  wharfage,  cranage, 
keyage,  stallage,  lastage,  feltage,  and  tollage,  stonegeld, 
and  scot  of  all  their  own  proper  things,  goods,  and  mer- 
chandizes throughout  the  whole  kingdom  of  England, 
except  the  city  of  London^  and  the  suburbs  and  limits 
thereof.  And  that  they  might  have  fairs  and  markets 
within  the  borough,  to  be  held  and  kept  in  pontage, 
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keyage^  porterage,  wdghage,  lastage,  anchorage,  and 
culage,  &c 

There  was  evidence  also  by  which  it  appeared  that 
the  inhabitants  had  been  excused  from  paying  anchor- 
age for  empty  vessels,  and  exempted  from  serving  on 
juries*  But  the  tariff  by  which  the  inhabitants  were  ex- 
cused from  anchorage  recited  their  liability  to  quayage, 
and  it  appeared  that  they  paid  anchorage  for  ships  laden 
with  coals. 

In  the  second  cause  the  Defendants  relied  also  on 
alleged  variations  in  the  amount  of  the  tolls  collected, 
particularly  in  the  article  of  currants  and  molasses; 
but  these  variations  consisted  chiefly  of  clerical  mistakes 
in  the  collector's  accounts,  and  of  an  attempt  made  in 
1815  by  the  collector  and  town  steward,  without  the 
privity  of  the  corporation,  to  assimilate  the  tariff  of 
Truro  to  that  of  Falmouth  and  Penxafice ;  which  attempt 
was  abandoned  upon  a  remonstrance  by  the  inhabitants 
of  Truro*  In  a  tariff  fifty  years  old  there  were  only 
four  variations  among  150  charges,  and  none  of  these 
variations  affected  the  toll  for  flour. 

It  was  objected  also,  on  the  part  of  the  Defendants, 
that  the  Plaintiffs  had  not  proved  their  tide  to  sue  as  a 
corporate  body  by  the  style  of  the  .mayor  and  burgesses 
of  Truro, 

The  learned  Judge  over-ruled  this  objection,  and  left 
it  to  the  jury  to  find  whether  the  Plaintiffs  had  shewn  a 
prescriptive  right  to  the  tolls  in  question,  or  whether  the 
existence  of  the  charter  of  Elizabeth^  although  the  charter 
could  not  of  Itself  abrogate  any  former  grant  or  pre- 
scription, was  incompatible  with  the  presumption  of  such 
a  prescription. 

The  jury  having  found  for  the  Plaintiffs, 


Merenoethei'  Serjt,  in  Michaelmas  term,  moved  for  a 
new  trial,  on  the  ground  that  the  Plaintiffk  had  given 
no  evidence  of  their  title  to  sue  as  the  mayor  and  bur- 
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gesses  of  Tturo  :  that  the  Defendants  were  exempted  from 
toll  by  the  charter  of  Elizabeth^  the  acceptance  of  which 
implied  a  surrender  of  all  former  charters  and  rights, 
prescriptive  or  otherwise;  and  that  the  variations  in  the 
amount  of  the  toll  were  fatal  to  the  claim  by  prescription. 

The  Court  thought  the  Plaintifis  had  adduced  sufficient 
primdjacie  evidence  of  their  right  to  sue  in  a  corporate 
capacity,  and  therefore  refused  a  rule  on  the  first  ground, 
but  granted  it  on  the  two  others. 
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Wilde  Seijt  shewed  cause.  The  variations  in  the 
amount  of  toll  have  been  satisfactorily  explained  at  the 
trial,  and  are  too  recent  to  affect  the  validity  of  this  pre^^ 
flcription.  The  clause  relied  on  by  the  Defendants  in 
the  charter  of  Elizabeth^  exempts  the  inhabitants  of 
Trwro  from  dues  in  other  towns  except  London^  but 
does  not  exempt  them  from  dues  necessary  for  the 
support  of  Truro,  and  received  by  the  corporation  long 
before  the  charter.  The  construction  contended  for  by 
the  Defendants  would  render  the  grants  to  the  cor* 
poration  nugatory,  —  for  four  fifths  of  the  tolls  are  paid 
by  inhabitants,  —  and  leave  the  town  without  walls  or 
bridges;  for  the  same  clause  which  exempts  the  inhabit- 
ants from  tolls  exempts  them  also  from  murage  and 
pontage.  The  meaning  of  the  clause,  therefore,  is  clear ; 
but  if  it  were  doubtful,  the  true  exposition  has  been  put 
upon  it  by  contemporary  and  continued  usage,  which  in 
cases  of  doubt  has  been  holden  to  be  the  safest  guide. 
Attomey^Generaly.  Parker  {a\  Blankleyy.  Wtnstanlej/{b)f 
WithneU  v.  Gartham  {c\  Chad  v.  Tiked  {d\  Lowden  v. 
Hterati8(e)j  Bex  v.   West  Looe(g)f   Bex  v.  Grout  (h). 


(a)  ^Atk.si'j. 

(b)  3  r.  R.  479. 
\e)  6  T.  R.  396. 


(e)  %  jB.  Moore,  I02. 
(^)  3  A  ^C.  677. 
(h)  ijB.  C!f  AdoL  Z03. 


Norton 
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Norton  v-  Hammond  (a),  Corpof'otioti  of  Stamford  r. 
Paidett,  ifi)  Besides  which,  all  claims  of  exemption  are 
to  be  construed  strictly.  2  Boll.  Abr.  202.  tit«  Prero-- 
gative  le  Rcy.  7i* 

Mereweiher.  The  construction  contended  for  by  the 
Defendants  will  not  render  the  grants  to  the  corporation 
nugatory,  for  they  may  have  other  property  wherewith 
to  support  the  quay,  walls,  and  bridges ;  or  they  may 
be  entitled  to  levy  these  tolls  of  the  inhabitants  on  fair 
and  market  days,  to  which  the  grant  in  the  charter  is 
confined,  without  having  a  right  to  levy  them  at  all 
times.  Warrington  v.  Moseli/.{c)  But  the  charter  of 
Elizabeth  having  specified  London  as  the  only  place  in 
'Which  the  inhabitants  of  Truro  shall  be  liable  to  toll, 
has  by  that  specification  impliedly  exempted  them  in  all 
other  places,  including  Truro  itself.  The  language  of 
the  charter  is  unambiguous;  the  acceptance  of  it  by 
the  corporation  is  an  implied  surrender  of  all  former 
corporate  rights;  and  the  grantees  under  that  charter 
are  estopped  to  claim  upon  any  previous  right  The 
usage  relied  on  is  ambiguous,  and  altogether  subsequent 
to  the  charter  of  Elizabeth. 


TiNDAL  C.  J.  There  is  no  necessity,  nor  would  there 
be  any  justice  in  submitting  this  case  to  a  second  jury. 

The  question  is,  Whether  the  Plaintifl^  have  esta- 
blished a  prescriptive  right  to  a  toll  of  Ic/*  a  sack  for 
certain  goods  landed  on  the  quay  at  Truro?  The 
Plaintiffs  rest  their  claim  on  prescriptive  usage.  To 
see  whether  they  have  supported  it,  let  us  take,  first, 
the  evidence  which  is  independent  of  the  charter  of 
Elizabeth.  For  the  last  forty  or  fifty  years  it  appears 
that  \d.  has  been  paid  for  every  sack  of  flour  landed  on 
the  quay  by  inhabitants  of  Truro  as  well  as  strangers. 


(ii)  I  Totmg  Cff  Jar.  94. 
{S)  I  Cromp.  &f  Jar.  57. 


(e)  4  Mod.  219^ 


Then, 
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Then,  we  have  evidence  of  receipts  of  various  sums 
b^  collectors,  for  quayage,  long  antecedent  to  the  time 
of  living  witnesses.  Further  back  we  find  various  bid- 
dings for  the  ancient  quay  duties  of  Truro :  and  then 
leases  of  these  duties  from  1637  to  the  early  part  of  the 
last  century.  Now  if  this  had  been  the  whole  evidence 
adduced,  who  could  doubt  that  it  would  sufficiendy 
establish  a  prescriptive  usage  ? 

If  we  were  to  hold  otherwise,  we  should  hold  that 
the  security  of  rights  was  impaired  instead  of  being  con- 
firmed by  long-continued  usage. 

Then  comes  the  charter  of  Elizabeth.  It  may  be  ad- 
mitted that  if  there  were  an  express  renunciation  on 
the  face  of  the  charter  of  all  antecedent  privileges,  the 
parties  must  take  the  benefit  of  the  charter  with  the  dis- 
advantage so  attached  to  it:  but  neither  by  express 
renunciation  nor  by  necessary  implication  can  we  col- 
lect from  this  charter  that  there  was  to  be  any  alteration 
in  the  duties  of  the  quay.  Even  if  there  were  a  doubt, 
the  receipt  of  rent  for  the  dues  up  to  1637  would 
remove  it,  for  contemporary  usage  is  of  great  weight 
in  the  exposition  of  such  instruments ;  and  no  one  can 
suppose  that  the  lessees  of  those  times  would  burthen 
themselves  with  the  payment  of  a  rent  for  tolls  if  the 
charter  were  adverse  to  the  claim  of  the  corporation. 
But  looking  to  the  charter  itself,  we  see  no  reason  for 
doubt.  The  charter  begins  by  calling  Truro  an  ancient 
borough :  that,  of  itself,  may  imply  a  borough  by  pre* 
scription.  It  then  goes  on  to  confirm  all  advantages 
which  the  burgesses  had  had  by  reason  of  any  pre- 
scription for  fifty  years  last  past;  and  then  comes  the 
clause  relied  on  for  the  Defendants,  —  ^'  The  burgesses 
and  inhabitants  of  the  said  borough,  and  their  suc- 
cessors from  henceforth  for  ever  hereafter,  shall  and 
may  be  free  of  tollnet,  passage,  pontage,  murage,  pan- 
nage, penage,  anchorage,  coynage,  wharfage,  cranage, 
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keyage,  stallage,  lastage,  feltage,  and  tollage,  stonegeld, 
and  scot  of  all  their  own  proper  things,  goods,  and 
merchandizes,  throughout  our  whole  kingdom  oF  £ntg^ 
land,  except  the  city  of  London,**  It  has  been  contended 
that  this  constitutes  an  exemption  of  the  inhabitants 
from  all  duties  within  the  borough, 

The  natural  impression  on  first  reading  the  passaj^e 
is,  that  the  sovereign  who  grants  is  about  to  grant  the 
inhabitants  an  exemption  from  some  duties  to  which 
they  were  liable  antecedently  to  the  charter.     But  upon  * 
looking  at  the  words  accurately,  it  is  plain  they  can- 
not relate    to   duties  within    the   borough    of   Truro. 
•*  Shall  be  free  of  tollnet,  passage"  —  that  must  mean 
passage   over  the  lands  of  others,  for  it  is  not  pro- 
bable they  should  have  paid  toll  for  passing  over  their 
own  lands. 

Take  ** pontage;**  that  is  a  duty  levied  for  repairing 
bridges.  It  would  be  reasonable  to  exempt  them  froia 
repairs  of  bridges  at  Exeter  or  Bristol;  but  if  they  were 
not  to  repair  at  TVuro,  who  should  ? 

Take  ^^  murage;**  that,  it  is  well  known,  was  a  duty 
for  the  repairs  of  the  town  walls,  and  necessarily  cast 
on  the  inhabitants ;  so  that  if  they  are  exempted  under 
this  grant,  it  would  follow  that  the  Queen  meant  them 
to  be  without  walls.  If  we  find  in  the  sentence,  these 
words,  which  cannot  apply  to  exemptions  in  the  town  of 
TrurOf  why  are  we  to  hold  anchorage,  wharfage,  and 
quayage,  to  mean  the  anchorage,  wharfage,  and  quayage 
of  that  town  ? 

Then  follows,  **  and  shall  have  fairs  and  markets 
within  the  borough,  to  be  held  and  kept  in  pontage, 
quayage,  weighage,  lastage,  &c.  ;**  and  it  is  contended 
that  this  implies  a  negative  of  a  larger  prescriptive 
right  for  all  periods  of  the  year.  But  if  the  general 
right  be  once  established,  the  introduction  of  words 
merely  afiirmative  will  not  rescind  it.     I  have  never 

heard 
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heard  that  if  an  existing  right  be  shewn,  it  can  be        1832. 
taken  away  by  mere  words  of  addition.     It  is  true  one    ^~^/~  ^ 
cannot  always  explain  why  such  words  have  been  added,     of  Truro 
It  may  be  pro  fiiajori  cautdd ;  but  they  have  no  effect  ^* 

to  cut  down  an  antecedent  right 

An  argument  has  been  raised  on  the  word  attchorage^ 
and  it  is  urged  that  it  appears  from  a  tariff  of  duties 
that  anchorage  has  not  always  been  taken  from  the 
inhabitants.  But  it  appears  the  inhabitants  do  pay  on 
all  ships  laden  with  coals;  and  the  amount  of  the  ex- 
emption is,  that  in  some  instances  they  do  not  pay  for 
empty  vessels. 

The  utmost  effect  of  this  is,  that  as  the  grantees  of 
duties  may  relinquish  the  demand  where  they  find  it 
bnrthensome,  by  common  consent  it  seems  to  have 
been  agreed,  that  duties  for  empty  vessels  shall  not  be 
demanded. 

This  disposes  of  the  first  case.  It  would  be  of  no  use 
to  send  the  cause  down  again  if  the  second  trial  would 
be  attended  with  no  different  result,  particularly  when 
it  has  been  left  to  the  jury  to  find,  and  they  have  found 
a  prescription  antecedent  to  the  charter. 

The  second  case  is  the  same,  with  the  exception  that 
a  variance  was  alleged  in  the  toll  for  a  cask  of  currants 
and  a  cask  of  molasses.  But  the  question  on  that 
variance  was  left  to  the  jury,  whether  it  arose  from  mis- 
take or  accident,  or  they  were  satisfied  it  was  such  as 
defeated  the  prescriptive  right.  And  as  it  was  so  left  to 
them,  it  would  be  of  no  use  to  try  the  question  a  second 
time. 

Park  J.  I  am  of  the  same  opinion,  and  never  heard 
so  clear  a  case.  First,  as  to  usage.  We  have  it  in  a 
strong  and  uniform  course  from  1637  to  1829;  and  the 
earlier  documents  carry  in  themselves  traces  of  usage 
long  before.     But  if  in  modern  times  we  find  the  usage 

uniform 
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uniform  for  a  considerable  period,  we  are  bound  ratb 
to  support  such  usage  than  to  defeat  it  upon  any  imma- 
terial variance.    And  nothing  can  be  more  reasonable 
than  this  custom,  that  the  corporation,  which  is  at  the 
expense  of  keeping  up  the  quay  and  adjoining  streets^ 
should  raise  toll  to  defray  the  necessary  expense. 

It  is  said,  indeed,  that  the  corporation  may  possess 
other  funds ;  but  of  that  tiiere  is  no  evidence  whatever. 
We  are  called  upon,  however,  to  suppose  that  the  char-> 
ter  oi  Elizabeth  is  the  beginning  of  this  custom  to  levy 
toll,  and  it.  is  true,  that  there  is  no  evidence  of  any  pay- 
ment before  1G37.  But  the  evidence  is  uniform  to  1674^; 
a  document  of  1672  speaks  of  the  dues  as  ^*  ancient 
dues;"  it  can  scarcely  be  believed  that  the  word  ancient 
would  be  applied  to  a  custom  of  less  than  forty  years' 
standing;  and  the  charter  itself  speaks  of  the  ancient 
course  to  the  quay. 

The  exemption  proved  in  respect  of  certain  dues  for 
anchorage  has  been  sufficiently  accounted  for  by  the 
Chief  Justice,  and  it  may  have  originated  in  the  circum- 
stance, that  the  harbour  at  that  place  required  no  further 
repairs. 

I  agree  in  the  correctness  of  the  construction  put  by  - 
the  Chief  Justice  on  the  general  clause  of  exemption  in 
the  charter.  It  would  be  absurd  to  suppose  the  inha- 
bitants exempted  from  duties  which  must  have  been 
granted  to  the  corporation  to  enable  them  to  keep  up  the 
necessary  repairs  of  the  town.  They  are  exempted  from 
the  murage  and  pontage  of  other  places,  but  must  be 
liable  to  their  own.  The  special  exception  of  London 
from  the  general  clause  of  exemption,  arose  either  from 
the  pre-eminence  of  the  capital,  or  for  the  sake  of  greater 
caution ;  but  it  leads  to  no  inference  that  the  inhabitants 
were  to  be  exempted  from  the  necessary  charges  of  their 
own  town. 


BOSANQUET 
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BosANQUET  J.  The  rule  roust  be  discharged.  Two 
matters  have  been  proposed  for  our  consideration ;  first, 
the  existence  of  a  prescriptive  usage;  secondly^  the 
e£Fect  qf  the  charter  of  Elizabeth.  The  first,  a  matter 
of  fact ;  the  second,  a  question  of  law  for  the  Court 
Ifow,  upon  the  first  it  was  left  to  the  jury  pointedly 
to  say  whether  this  usage  existed  before  the  date  of 
the  charter.  And  on  tliat  subject  the  evidence  is  ex- 
ceedingly strong. 

It  appears  that  these  dues  have  been  received  for  near 
200  years ;  and  in  an  early  part  of  that  period  they  are 
described  as  ancient  dues.  The  only  question  on  a 
new  trial  would  be,  whether  the  jury  were  clearly  wrong 
in  their  finding  on  this  point  It  seems  to  me  they  were 
clearly  right 

In  the  second  case,  indeed,  there  appears  a  trifling 
variation  in  some  of  the  payments ;  but  the  nature  and 
cause  of  that  variation  was  left  to  the  jury,  and  by  them 
properly  disposed  of. 

It  appears  that  the  dues  in  re3pect  of  anchorage  were 
not  levied  on  light  vessels ;  but  a  consent  that  they  should 
not  be  collected  in  such  cases,  rather  confirms  than  im- 
pugns the  general  right  to  dues  in  the  other  cases. 

Secondly,  as  to  the  construction  of  the  charter  of 
Elizabeih :  If  the  exemption  from  quayage  were  unequi- 
vocal, and  the  corporation  had  accepted  the  charter  sub- 
ject to  such  exemption,  they  would,  no  doubt,  be  bound 
by  it ;  but  one  question  is,  whether  the  language  of  the 
charter  is  so  unequivocal  as  to  countervail  the  prescrip- 
tive usage  found  by  the  jury;  for  if  it  be  only  equivocal, 
it  roust  be  explained  by  the  usage.  Now,  the  construc- 
tion contended  for  is  most  unreasonable,  namely,  that 
the  corporation  of  Truro  is  to  levy  a  duty  on  all  the  rest 
of  the  kingdom  for  the  support  of  their  quay,  and  not 
on  the  inhabitants  of  the  town  of  Truro.  The  exemp- 
tion, it  will  be  observed,  is  in  the  nature  of  a  grant 
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The  reasonable  construction,  therefore,  is,  that  it  means 
an  exemption  from  duties  elsewhere,  which  the  soTereign 
might,  without  incon^stency,  remit.  It  would  be  most 
unreasonaUe  to  suppose  an  exemption  from  the  duties 
granted  by  a  clause  in  the  same  charter  containing  no 
exception.  Stress  has  been  laid  on  the  clause  respect- 
ing duties  in  &irs  and  markets.  I  shall  not  repeat  the 
(diservations  of  the  Chief  Justice ;  but  if  the  right  in 
question,  as  the  jury  have  found,  was  vested  in  the  cor- 
poration before  the  charter,  the  affirmative  language  of 
the  charter  will  not  derive  them  of  the  antecedent  right. 


AxDBRSON  J.  I  concur  in  the  deciskn  which  has 
been  pronounced.  I  thought  die  case  clear  at  the  trial, 
and  I  have  seen  no  reason  to  alter  my  opinion. 

It  was  a  question  for  the  jury  to  say,  whether  the 

corporation  had  any  prescriptive  right  to  these  dues.  The 
evidence  began  with  modem  usages  and  in  the  first  cause 
it  was  proved  that  there  hud  been  no  variations  as  far  as 
human  memory  went  Then  followed  much  documentary 
evidence,  to  shew  that  the  quayage  had  been  let  and 
taken  from  1687  to  the  present  time* 

I  left  it  to  the  jury  to  consider  whether  it  was  not 
reasonable  to  infer  that  the  duty  had  been  taken  as  far 
bade  as  1687;  and  whether  from  that  circumstance 
they  would  not  infer  a  legal  origin  of  the  custom.  If 
sudi  evidence  be  not  sufficient  to  warrant  such  an 
inference,  I  do  not  know  what  title  would  stand  the  test 
of  legal  enquiry. 

And  the  charter  of  Elizabeth  does  not  in  any  way 
break  in  upon  this  title. 

I  shall  not  add  to  what  has  fallen  from  the  Chief 
Justice  on  that  subject.  But  as  to  the  argument  drawn 
from  the  grant  of  duties  during  fairs  and  markets,  such 
a  grant  in  its  nature  only  enables  the  corporation  to 
levy  from  the  strangers  who  frequent  the  fiiirs  and 

markets 
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markets  during  their  temporary  sojourn,  whereas  my        18S2. 

brother  Mereaxther  who  relied  on  the  argument,  con-    lj^z7 

.  °  .  The  Mayor 

tends  that  strangers  are  to  be  liable  at  all  times.     I  tl)ink|     of  Truro 
therefore,  the  jury  have  found  a  right  verdict  '^^ 

The  second  case  turned  on  the  question  whether  there 
had  been  any  variation  in  the  usage  in  modem  times.  The 
evidence  of  that  was,  an  unsatisfactory  witness  whose 
credit  was  left  to  the  jury ;  a  tariff  fifty  years  old,  con- 
taining only  four  variations  in  150  charges,  (qot  one  of 
which  variations  applied  to  the  charge  now  in  issue,) 
and  papers  which  at  various  times  bad  been  given  by 
the  collectors  to  inhabitants  of  the  town,  in  some  of 
which  the  variation  was  a  mere  mistake  on  the  &ce  of 
the  paper. 

If  no  corporation  could  maintain  its  xMb  without 
producing  a  series  of  bills  exempt  from  mistake,  it  is 
probable  that  no  tolls  would  long  ejsist. 

But  in  1815  it  appeared  there  had  been  an  attempt  to 
establish  a  new  tariff,  accompanied  with  some  improper 
conduct  by  a  collector,  without  the  privity  of  the  cor- 
poration. That  new  tariff  was  presented  to  the  people 
of  Tmrog  they  had  a  meeting;  refused  to  pay;  and 
in  a  conference  with  the  corporation,  produced  the  old 
tarifi^  when  they  settled  firom  that  the  rates  which  have 
been  demanded  ever  since.  That  was  of  itself  strong 
eridencQ  in  favour  of  the  ancient  toll,  and  put  an  end 
to  the  objection  on  the  ground  of  variance.  The  whole^ 
however,  was  left  to  the  jury,  and  I  told  them  if  they 
were  of  opinion  the  corporation  had  established  a  right 
to  the  ancient  amount  of  toll,  a  slight  variation  in 
modem  times  would  not  destroy  it.  ^  1  was  satisfied  with 
the  verdict,  and  think  this  rule  should  be 

Discharged. 
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REGULiE  GENERALES. 

Hilary  Term,  2  W.  4. 

I. 

Whereas  it  is  expedient  that  the  practice  of  the 
Courts  of  King^s  Bench,  Common  Pleas,  and  Ex- 
chequer of  Pleas,  should,  as  far  as  possible,  be 
rendered  uniform :  It  is  ordered.  That  the  practice 
to  be  observed  in  the  said  Courts,  with  respect  to  the 
matters  hereinafter  mentioned,  shall  be  as  follows; 
that  is  to  say,  — 

AUTHORITY  TO   PROSECUTE   OR   DEFEND. 


8th  Edit. 

1.  Warrants  of  attorney  to  prosecute  or  defend,    page 

shall  not  be  entered  on  distinct  rolls,  but  on  the  top 

of  the  issue  roll.         -  -  -  -  -        91 

2.  A  special  admission  of  prochein  amy  or  guardian, 
to  prosecute  or  defend  for  an  infant,  shall  not  be 
deemed  an  authority  to  prosecute  or  defend  in  any 

but  the  particular  action  or  actions  specified.  -    ^^»  ^ 

AFFIDAVIT. 

S.  No  affidavit  of  the  service  of  process  shall  be 
deemed  sufficient  if  made  before  the  plaintifTs  own 
attorney,  or  his  clerk.  ....       242 

4.  An  affidavit  sworn  before  a  Judge  of  any  of  the 
Courts  of  King's  Bench,  Common  Pleas,  or  Ex- 
chequer, shall  be  received  in  the  Court  to  which  such 
Judge  belongs,  though  not  entitled  of  that  Court; 
but  not  in  any  other  Court,  unless  entitled  of  the 
Court  in  which  it  is  to  be  used.  ...      493 
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100 
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(a)  The  references  to  Tidd's 
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the  convenience  of  the  profei- 


•ton,  but  form  no  part  of  the 
rules  promulged  by  the  Judges. 
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5.  The  addition  of  erery  person  making  an  affidavit    ^^^ 
shall  be  inserted  therein.        ....      499 

6.  Where  an  agent  in  town,  or  an  attorney  in  the 
country  is  the  attorney  on  the  record,  an  affidavit 
sworn  before  the  attorney  in  the  country  shall  not  be 
received ;  and  an  affidavit  sworn  before  an  attorney's 
derk  shall  not  be  received  in  cases  where  it  would 
not  be  receivable  if  sworn  before  the  attorney  him- 
self; but  this  rule  shall  not  extend  to  affidavits  to 

hold  to  bail.  -  .  ^  -  .       500 

iLRRESx. 

7.  After  non  pros^  nonsuit  or  discontinuance,  the 
defendant  shall  not  be  arrested  a  second  time  without 

the  order  of  a  Judge.  -  -  -  «■       174 

8.  Affidavits  to  hold  to  bail  for  money  paid  to  the 
use  of  the  defendant,  or  for  work  and  labour  done, 
shall  not  be  deemed  sufficient  unless  they  state  the 
money  to  have  been  paid,  or  the  work  and  labour  to 

have  been  done,  at  the  request  of  the  defendant.       ^  18S,  4 

9.  No  supplemental  affidavit  shall  be  allowed  to 
supply  any  deficiency  in  the  affidavit  to  hold  to  bail.        191 

10.  A  variance  between  the  ac  etiam  and  the  de^ 
claration,  or  the  want  of  an  ac  ettam^  where  the 
defendant  is  arrested,  shall  not  be  deemed  ground 
for  discharging  the  defendant,  or  the  bail;  but  the 
bail  bond  or  recognizance  of  bail  shall  be  taken  with 
a  penalty  or  sum  of  forty  pounds  only. 


r45S 
\99S 


WRIT,   WHEN   AND   HOW  TO   BE   FILED. 

11.  When  the  rule  to  return  a  writ  expires  in 
vacation,  the  sheriff  shall  file  the  writ  at  the  ex-^ 

U  S  piration 
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8tb  Edit. 

piration  of  the  rule^  Or  as  soon  after  as  the  office   ^^^ 
shall  be  open.  .  .  .  ^  «.      S08 

12.  And  the  officer  With  whom  it  is  filed  shall 
endorse  the  day  and  hour  wheii  it  was  filed.  -      S09 

IS.  If  any  person  put  i|i  as  bail  to  the  action, 
except  for  the  purpose  of  rendering  only,  be  a  prac- 
tising attorney,  or  clerk  to  a  practising  attorney,  the 
plainUd*  may  treat  the  bail  as  a  nullity,  and  sue  upon 
the  bail  bond  as  soon  as  the  time  for  putting  in  bail 
has  expired,  unless  good  bail  be  duly  put  in  in  the 
mean  time.  -  -  *  -  -      247 

14.  tn  the  case  of  country  bail,  the  bail  piece 
shall  be  transmitted  and  filed  within  eight  days,  un- 
less th^  defendant  reside  more  than  forty  miles  from 
I/mdon,  and  in  that  case,  within  fifteeh  days  after 

the  taking  thereof.  .  «.  «  .      252 

15.  When  bail  to  the  sheriff  become  bail  to  the 
action,  the  plaintiff  may  except  to  them  though  h6 

has  takbn  an  assignment  of  the  bail  bond.  -       qsj^ 

16.  It  shall  be  sufficient,  in  all  cases,  if  notice  of 
justification  of  bail  be  given  two  days  before  the  tiikie 

of  justification.  .  .  ^  «       259 

17.  If  bail,  either  to  the  action  or  in  error  are  ex- 
cepted to  in  vacation,  and  the  notice  of  exception 
require  them  to  justify  before  a  Judge,  the  bail  shall 
justify  Withid  four  days  from  the  time  of  such  notice, 
otherwise  on  the  first  day  of  the  ensuing  term.  -      260 

18.  Notice  of  more  bail  than  two  shall  be  deemed 
irregular,  unless  by  order  of  the  Court  or  a  Judge.  -      268 

19.  Affidavits  of  justification  shall  be  deemed  in- 

sufficient, 
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8th  Edit, 
safficient,  unless  they  state  that  each  person  justifying  ^'^^ 
is  worth  the  amount  required  by  the  practice  of  the 
Courts,  over  and  above  what  will  pay  his  just  debts, 
and  over  and  above  every  other  sum  for  which  he  is 
then  bail.  -  -  -  -  . 

20.  Bail,  though  rejected,  shall  be  allowed  to  ren- 
der the  principal  without  entering  into  a  fresh  recog- 
nizance. -  -.  -  -  - 

21.  Bail  shall  only  be  liable  to  the  sum  sworn  to 
by  the  affidavit  of  debt,  and  the  costs  of  suit ;  not 
exceeding  in  the  whole  the  amount  of  their  recogni- 
zance. -  -  -  -  - 

22.  Bail  shall  be  at  liberty  to  render  the  principal 
at  any  time  during  the  last  day  for  rendering,  so  as 
they  make  such  render  before  the  prison  doors  are 
closed  for  the  night.  .... 

23.  A  plaintiff  shall  not  be  at  liberty  to  proceed  on 
the  bail  bond  pending  a  rule  to  bring  in  the  body  of 
the  defendant  -  -  -  -        - 

24.  No  bail  bond  taken  in  London  or  Middksex 
shall  be  put  in  suit,  until  after  the  expiration  of  four 
days;  nor,  if  taken  elsewhere,  till  after  the  expiration 
of  eight  days  exclusive,  from  the  appearance  day  of 
the  process.  ..... 

25.  The  time  allowed  for  excepting  to  bail  put  in 
upon  a  habeas  corpus  shall  be  twenty  days. 

26.  A  recognizance  of  bail  in  error  shall  be  taken 
in  double  the  sum  recovered,  except  in  case  of  a 
penalty ;  and  in  case  of  a  penalty,  in  double  the  sum 
really  due,  and  double  the  costs. 

27.  In  ejectment,  the  recognizance  of  bail  in  error 
shall  be  taken  in  double  the  yearly  value  and  deuble 
the  costB*  ..... 

IT  4  BAIL 
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StbEdit 

page 
BAIL  BOND   AND   ACTION  THEREON* 

28.  An  anction  may  be  brought  upon  a  bail  bond 

by  the  sheriff  himself  in  any  Court.  -  -       SOO 

29.  In  all  cases  where  the  bail  bond  shall  be  di- 
rected to  stand  as  a  security,  the  plaintiff  shall  be  at 
liberty  to  sign  judgment  upon  it.  -  -       305 

30.  Proceedings  on  the  bail  bond  may  be  stayed 
on  payment  of  costs  in  one  action,  unless  sufficient 
reason  be  shewn  for  proceeding  in  more.         -  -       587 

APPEARANCE. 

31.  A  defendant  who  has  been  served  with  process 
by  original,  shall  enter  an  appearance  within  four 
days  of  the  appearance  day,  if  the  action  is  brought 
in  London  or  Middlesex^  or  within  eight  days  of  the 
appearance  day  in  other  cases,  otherwise  the  plaintiff 
may  enter  an  appearance  for  him  according  to  the 
statute  ;  and  any  attorney  who  undertakes  to  appear, 

shall  enter  an  appearance  accordingly.  -  -       24 1 

IRREGULARITY   IN   PROCESS   AND   PROCEEDINGS. 

32.  Where  the  defendant  is  described  in  the  pro- 
cess or  affidavit  to  hold  to  bail  by  initials  or  by  a 
wrong  name,  or  without  a  Christian  name,  the  de- 
fendant shall  not  be  discharged  out  of  custody  or  the 
bail  bond  delivered  up  to  be  cancelled  on  motion  for 
that  purpose,  if  it  shall  appear  to  the  Court  that  due 
diligence  has  been  used  to  obtain  knowledge  of  the 
proper  name.  -  '^  -  -  -       146 

33.  No  application  to  set  aside  process  or  proceed- 
ings for  irregularity  shall  be  allowed,  unless  made 
within  a  reasonable  time,  nor  if  the  party  applying 

has 
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has  taken  a  fresh  step  after  knowledge  of  the  irre-    ^ 
galarity.  -  -  •  -  -     562 

m 

84.  If  a  party  plead  several  pleas,  avowries,  or 
cognizances  without  a  rule  for  that  purpose,  the  op- 
posite party  shall  be  at  liberty  to  sign  judgment       -       613 

DECLARATION   AND   TIME   FOR. 

35.  A  plaintiff  shall  be  deemed  out  of  Court  unless 
he  declare  within  one  year  after  the  process  is  return- 
able.   -       299 

86.  When  the  plaintiff  declares  against  a  prisoner, 
it  shall  not  be  necessary  to  make  more  than  two  copies 
of  the  declaration,  of  which  one  shall  be  served  and 
another  filed  with  an  affidavit  of  service ;  upon  the 
office  copy  of  which  affidavit  a  rule  to  plead  may  be  p  ^ ,  ^ 
given*  -  -  -  -  -   1 358 

37*  Where  a  cause  has  been  removed  from  an 
inferior  court,  the  rule  to  declare  may  be  given  within 
four  days  after  the  end  of  the  term  in  which  the  writ 
is  returned.  .  .  .  .  ^ 

38.  It  shall  tiot  be  necessary  for  a  defendant  in 
any  case  to  give  a  rule  to  declare,  except  upon  re- 
moval from  inferior  Courts ;  but  the  plaintiff  may 
have  a  rule  for  time  to  declare  in  the  Court  of  Ex- 
chequer as  well  as  in  the  other  Courts. 

39.  A  rule  to  declare  peremptorily  may  be  absolute 
in  the  first  instance*  .  .  .  . 

40.  A  declaration  laying  the  venue  in  a  different 
county  from  that  mentioned  in  the  process  shall  not 
be  deemed  a  waiver  of  the  bail.  ... 

41.  It  shall  not  be  deemed  necessary  to  express 
the  amount  of  damages  in  a  notice  of  declaration.    - 

42.  Where 
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8th  Edit 
42.  Where  an  amendment  of  the  declaration  is   ^^^ 
allowed,    no  new   rule  to  plead  shall  be  deemed 
necessary,  whether  such  amendment  be  made  of  the 
same  term  as  the  declaration,  or  of  a  different  term. 
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PLEA   AND   TIME   FOR. 

4S.  A  demand  of  plea  may  be  made  at  the  time 
when  the  declaration  is  delivered,  and  may  be  in- 
dorsed thereon.  .  ,  -  - 

44.  If  a  defendant  after  craving  oyer  of  a  deed 
omit  to  insert  it  at  the  head  of  his  plea,  the  plaintiff 
on  making  up  the  issue  or  demurrer  book  may,  if  he 
think  fit,  insert  it  for  him,  but  the  costs  of  such 
insertion  shall  be  in  the  discretion  of  the  taxing 
oflBcer.        ------ 

45.  If  the  declaration  be  filed  or  delivered  so  late 
that  the  defendant  is  not  bound  to  plead  until  the 
next  term,  the  defendant  may  plead  as  of  the  pre- 
ceding term,  within  the  first  four  days  of  the  next 
term,  any  plea  to  the  jurisdiction  or  in  abatement,  or 
a  tender,  or  any  other  similar  plea. 

46.  The  defendant  shall  not  be  at  liberty  to  waive 
his  plea  without  leave  of  the  Court  or  a  Judge. 

PARTICULARS. 

47.  A  summons  for  particulars  and  order  thereon 
may  be  obtained  by  a  defendant  before  appearance, 
and  may  be  made,  if  the  Judge  think  fit,  without  the 
production  of  any  affidavit.  -  .  - 

48.  A  defendant  shall  be  allowed  the  same  time 
for  pleading  after  the  delivery  of  particulars  under  a 
Judge's  order,  which  he  had  at  the  return  of  the 
summons ;  nevertheless,  judgment  shall  not  be  signed 
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PAYMENT  OF  MONET  INTO   COURt. 

55.  In  all  cases  in  which  money  may  be  paid  into 
Court,  leave  to  pay  it  in  may  be  obtained  by  a  side 
bar  rule.  -  -  -  - 

56,  On  payment  of  money  into  court,  the  defend- 
ant shall  undertake  by  the  rule  to  pay  the  costs,  and 
in  case  of  non-payment,  to  suffer  the  plaintiff  either 
to  move  for  an  attachment,  on  a  proper  demand  and 
service  of  the  rule,  or  to  sign  final  judgment  for 
Homing  damages.  -  .  .  - 

TRIAL 
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505 


8th  Edit. 
till  the  afternoon  of  the  day  after  the  delivery  of  the    ^^^ 
particulars,  unless  otherwise  ordered  by  the  Judge.         643 


NOTICES  AND    RULES   AND   SERVICE   THEREOF* 

49.  Where  the  residence  of  a  defendant  is  un-^ 
known,  notice  of  declaration  may  be  stuck  up  in  the 
office,  but  not  without  previous  leave  of  the  Court. 

50.  Service  of  rules  and  orders,  and  notices,  if 
idlide  before  nine  at  night,  shall  be  deemed  good,  but 
not  if  made  after  that  hour.  ... 

51.  It  shall  not  be  necessary  to  the  regular  service 
of  a  rule,  that  the  original  rule  should  be  shewn, 
unless  sight  thereof  be  demanded,  except  in  cases  of 
attachment.  ..... 

52.  Where  a  term's  notice  of  trials  or  inquiry  is 
required,  such  notice  may  be  given  at  any  time  before 
the  first  day  of  term.        -  4.  «.  « 

5S*  A  rule  to  reply  may  be  given  at  any  time  when 
the  ofiice  is  open.  -  ... 

54.  Service  of  a  rule  to  reply,  or  plead  any  subse- 
quent pleading,  shall  be  deemed  a  sufficient  demand 
of  a  replicadon,  or  such  other  subsequent  pleading. 
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TRIAL  AND   NOTICE   THEREOF. 


57.  Notice  of  trial  and  inquiry,  and  of  continuance 
of  inquiry,  shall  be  given  in  town,  but  countermand 
of  notice  of  trial,  or  inquiry,  may  be  given  either  in 

town  or  country,  unless  otherwise  ordered  by*  the 

r.  T  /  r   93 

Court,  or  a  Judge.  -  -  -  "    I  8i3 

58.  Tfie  expression  ^*  short  notice  of  trial ''  shall, 

in  country  causes,  be  taken  to  mean  four  days.         -       478 

'59.  In  all  cases  where  the  plaintiff  in  pleading 
concludes  to  the  country,  the  plaintiff's  attorney  may 
give  notice  of  trial  at  the  time  of  delivering  his  repli- 
cation, or  other  subsequent  pleading,  and  in  case  issue 
shall  afterwards  be  joined,  such  notice  shall  be  avail- 
able; but  if  issue  be  not  joined  on  such  replication, 
or  other  subsequent  pleading,  and  the  plaintiff  shall 
sign  judgment  for  want  thereof  and  forthwith  give 
notice  of  executing  a  writ  of  inquiry,  such  notice  shall 
operate  from  the  time  that  notice  of  trial  was  given  as 
aforesaid ;  and  in  all  cases  where  the  defendant  de- 
murs to  the  plaintiff's  declaration,  replication,  or 
other  subsequent  pleading,  the  defendant's  attorney, 
or  the  defendant,  if  he  plead  in  person,  shall  be 
obliged  to  accept  notice  of  executing  a  writ  of  inquiry 
on  the  back  of  the  joinder  in  demurrer ;  and  in  case 
the  defendant  pleads  a  plea  in  bar  or  rejoinder,  &c. 
to  which  the  plaintiff  demurs,  the  defendant's  attor- 
ney, or  the  defendant,  if  he  plead  in  person,  shall  be 
obliged  to  accept  notice  of  executing  a  writ  of  inquiry 
on  the  back  of  such  demurrer.  -  -         -      626 

60.  Notice  of  a  trial  at  bar  shall  be  given  to  the 
proper  o£Bcer  of  the  Court,  before  giving  notice  of 
trial  to  the  party.  .....       309 

61.  In 
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61.  In   country  causes,  or  where  the  defendant    ^^^ 
resides  more  than  forty  miles  from  town,  a  counter- 
mand of  notice  of  trial  shall  be  given  six  days  before 
the  time  mentioned  in  the  notice  for  trial,  unless  short 
notice  of  trial  has  been  given.  -  -       817         757 

62.  In  town  causes  where  the  defendant  lives 
within  forty  miles  of  town,  two  days'  notice  of  coun- 
termand shall  be  deemed  sufficient  -  -       817         757 

63.  The  rule  for  a  view  may  in  all  cases  be  drawn 
up  by  the  officer  of  the  Court,  on  the  application  of 
the  party,  without  affidavit,  or  motion  for  that  pur- 
pose- -  -  -  -  .       848         797 


NKW   TRIAL,    MOTION    IN   ARREST  OF   JUDGMENT. 

64.  If  a  new  trial  be  granted  without  any  mention 
of  costs  in  the  rule,  the  costs  of  the  first  trial  shall  not 
be  allowed  to  the  successful  party,  though  he  succeed 
on  the  second.  -  ...      947        giQ 

65.  No  motion  in  arrest  of  judgment,  or  for  judg- 
ment non  obstante  veredicto,  shall  be  allowed  after  the 
expiration  of  four  days  from  the  time  of  trial,  if  there 
are  so  many  days  in  term,  nor  in  any  case  after  the 
expiration  of  the  term,  provided  the  jury  process  be 
returnable  in  the  same  term.  ...      ggg        ^^8 


JUDGMENT  AND   TIME   FOR  SIGNING. 

66.  Judgment  for  want  of  a  plea  after  demand  may 
in  all  cases  be  signed  at  the  opening  of  the  office  in 
the  afternoon  of  the  day  after  that  on  which  the  de- 
mand was  made,  but  not  before. 

67«  After  the  return  of  a  writ  of  inquiry,  judgment 
may  be  signed  at  the  expiration  of  four  days  from 
such  return,  and  after  a  verdict,  or.  nonsuit,  on  the 

day 
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day  after  the  appearance-day  of  the  return  of  the 
distringc^  or  habea$  corpora^  without  aay  nife  for    c  q^q 
judgment.  ^  -  ..  •  -    1 984 

JUDGMEIIT  AS  IN   CAaS  OF  NONSUIT. 

68.  A 'rule  nid  fiir  jodgment  as  in  base  of  a  nonsuit 
may  be  obtained  on  motion  without  previous  notice, 
but  in  that  case  it  shall  not  operate  as  a  stay  of  pro- 
ceedings. ....      495 

69.  No  motion  for  judgment  as  in  oise  of  a  nonsuit 
shall  be  allowed  after  a  motion  for  costs  for  not  pro- 
ceedmg  to  trial  for  the  same  default,  but  such  costs 
may  be  moved  for  separately,  (f.  e.)  without  moving 
9X  all  for  judgment  as  in  case  of  a  nonsuit,  or  after 
such  motion  is  disposed  of:  or  the  Court  on  dis- 
charging a  rule  for  judgment  as  in  case  of  a  nonsuit 
may  order  the  plaintiff  to  pay  the  costs  of  not  pro- 
ceeding to  trial,  but  the  payment  of  such  costs  shall 

not  be  made  a  condition  of  discharging  the  rule.       -      819 

70.  No  entry  of  the  issue  shall  be  deemed  neces^ 
sary  to  entitle  a  defendant  to  move  for  judgment  as 
in  case  of  a  nonsuit^  or  to  take  the  cause  down  to 

trial  by  proviso.  -  -  -  -      831 

71.  No  trial  by  proviso  shall  be  allowed  in  the 
same  term  in  which  the  default  of  the  plaintiff  has 
been  made,  and  no  rule  for  a  trial  by  proviso  shall 

be  necessary.  •*  -  .  .      ggj 

WARRANT  OF   ATTORNEY   ANP   COGNOVIT. 

72.  No  warrant  of  attorney  to  confess  judgment, 
or  cognaoit  actionem^  given  by  any  person  in  custody 
of  a  sheri£^  or  other  officer  upon  mesne  process  shall 
be  of  any  force,  unless  there  be  present  some  attorney 

on 
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8th  Edit 

on  behalf  of  such  person  in  custody  espressly  named  ^^ 
by  him,  and  attending  at  his  request  to  inform  him 
of  the  nature  and  effect  of  such  warrant  or  cognovit, 
before  the  same  is  executed,  which  attorney  shall 
subscribe  his  name  as  a  witness  to  the  due  execution 
thereof^  and  declare  himself  to  be  attorney  for  the 
defendant,  and  state  that  he  subscribes  as  such 
attorney.  -  -  -  - 

73.  Leave  to  enter  up  judgment  on  a  warrant  of 
attorney,  above  one  and  under  ten  years  old,  must 
be  obtained  by  a  motion  in  term,  or  by  order  of  a 
Judge  in  vacation ;  and  if  ten  years  old  or  more,  upon 
a  rule  to  shew  cause.  ... 
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COSTS. 

74.  No  costs  shall  be  allowed  on  taxation  to  a 
plaintifi^  upon  any  counts  or  issues  upon  which  he 
has  not  succeeded ;  and  the  costs  of  all  issues  bund 
for  the  defendant  shall  be  deducted  from  the  plaintiff's 
oosts.  •  -  -  •■ 


*     1011 


EXECUTION. 

75.  It  shall  not  be  necessary  that  any  writ  of  exe- 
cution should  be  signed ;  but  no  such  writ  shall  be 
sealed  till  the  judgment-paper,  postea,  or  inquisition, 
has  been  seen  by  the  proper  officer.  -  •J  ^^^' 
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76.  A  writ  of  habere  facias  possessionem  may  be 

sued  out  without  lodging  a  pracipe  with  the  officer  of 

the  Court.  ....     loso 

77.  In  actions  commenced  by  hill  a  ca»  so.  to  fix 
bail  shall  have  eight  days  between  the  teste  and  re- 
turn, and  in  actions  commenced  by  original  fifteeui 
and  must  in  London  and  Middlesex  be  entejred  four 

dear  days  in  the  puUic  book  at  the  aheriff 's  office.  -     U48 
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SCIRE   FACIAS. 

78*  A  plaintiff  shall  not  be  allowed  a  rule  to  quash 
bis  own  writ  of  scire  fcunas,  after  a  defendant  has 
appeared,  except  on  payment  of  costs. 

79.  A  scire  facias  to  revive  a  judgment  more  than 
ten  years  old,  shall  not  be  allowed  without  a  motion 
for  that  purpose  in  term,  or  a  Judge's  order  in  vaca- 
tion, nor  if  more  than  fifteen  without  a  rule  to  shew 
cause.  -  ... 


8th  Edit. 


80.  A  scire  facias  upon  a  recognizance  taken  in 
Serjeant's  Inn,  or  before  a  commissioner  in  the 
country,  and  recorded  at  Westminster^  shall  be 
brought  in  Middlesex  onlvf  and  the  form  of  the  re- 
cognisance shall  not  express  where  it  was  taken. 

81.  No  judgment  shall  be  signed  for  non-appear- 
ance to  a  scire  facias  without  leave  of  the  G>urt  or  a 
Judge,  unless  the  defendant  has  been  summoned; 
but  such  judgment  may  be  signed  by  leave  after  eight 
days  from  the  return  of  one  scire  facias* 

82.  A  notice  in  writing  to  the  plaintiff,  his  attorney 
or  agent,  shall  be  a  sufficient  appearance  by  the  bail, 
or  defendant  on  a  scire  facias. 


ERROR. 


83.  A  writ  of  error  shall  be  deemed  a  supersedeas 
from  tfie  time  of  the  allowance.  -  -        - 

84.  To  entitle  bail  to  a  stay  of  proceedings  pend- 
ing a  writ  of  error  the  application  must  be  made 
before  the  time  to  surrender  is  out        ... 

SUPERSEDEAS. 

85.  The  plaintiff  shall  proceed  to  trial,  or  final 
judgment  agunst  a  prisoner  within  three  terms  in- 
clusive 
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elusive  after  declaration,  and  shall  cause  the  defend-  ^^ 
ant  to  be  charged  in  execution  within  two  terms 
inclusive  after  such  trial  or  judgment ;  of  which  the 
term  in,  or  after  which  the  trial  was  had  shall  be 
reckoned  one,  -----       sss 

86.  The  marshal  of  the  King's  Bench  prison,  and 
the  warden  of  the  Fleet,  shall  present  to  the  Judges 
of  the  Courts  of  King's  Bench,  Common  Pleas,  and 
Exchequer,  in  their  respective  chambers  at  West" 
minster  J  within  the  first  four  days  of  every  term,  a  list 
of  all  such  prisoners  as  are  supersedeable ;  shewing 
as  to  what  actions  and  on  what  account  they  are  so, 
and  as  to  what  actions  (if  any)  they  still  remain  not 
supersedable.  -  -  -  -  -      S71 

87.  If  by  reason  of  any  writ  of  error,  special  order 
of  the  Court,  agreement  of  parties,  or  other  special 
matter,  any  person  detained  in  the  actual  custody  of 
the  marshal  of  the  King's  Bench  prison  or  warden  of 
the  Fleet,  be  not  entitled  to  a  supersedeas  or  dis- 
charge to  which  such  prisoner  would,  according  to 
the  general  rules  and  practice  of  the  Court,  be  other- 
wise entitled,  for  want  of  declaring,  proceeding  to 
trial  or  judgment,  or  charging  in  execution,  within 
the  times  prescribed   by   such   general    rules   and 
practice,  then  and  in  every  such  case  the  plaintiff  or 
plaintiAs  at  whose  suit  such  prisoner  shall  be   so 
detained  in  custody,  shall,  with  all  convenient  speed, 
give  notice  in  writing  of  such  writ  of  error,  special 
order,  agreement,  or  other  special   matter,   to  the 
marshal  or  warden,  upon  pain  of  losing  the  right  to 
detain  such  prisoner  in  custody  by  reason  of  such 
special  matter;   and  the  marshal   or  warden   shall 
forthwith  after  the  receipt  of  such  notice  cause  the 
Vol.  VIII.  X  matter 
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8th  Edit, 
matter  thereof  to  be  altered  in  the  bodu  of  the   ^^'^ 
prison,  and  shall  also  present  to  the  Judges  ct  the 
respective  Courts  from  tioie  to  Ume  a  list  of  the 
prisoners  to  whom  stidi  special  matter  shall  relalei 
shewing  such  special  matter  together  with  the  list  of 
the  prisoners  supeHfiifiMe.'      "''-  '*  *       ':^ 

88.  All  prisoners  who  have  been  or  shiA  be  In  die 
custody  of  the  marshal  or  warden/for  the  space  of  one* 
calendar  month  ailer  they  are  supersedeable,  although ' 
i^.<siipefa^^,  shair  be  forthwith  discharged  out  of 
t)ie  King%  Bench  or  Fleet  prison  as  to  all  such 
actions  in  which  they  have  been  or  shall  be  super- 
sedeable. -  •  •  * 

89.  The  order  6f  a  Judge  %'r  ^e  discha^giebf  a 
prisoner  on  the  ground  of  a  plaintiff's  neglect  tb 
oeclarey  or  proceed  to  trial,  or  final  judgment,  6r 
execution  in  duetihi^  miiy  Be  eUtaitied  at  the  fetin^n^ 
of  one  summpn^'^nM^  twi>  da^s^  befote  it  i^  return-  < 
liibt^^su^h  prper  in  town  causes ^being  absolute,  and: 
in  country  causei^  mlesti^trmi^^  iibdU  be  ^ew^^wkh jn  ^ 
jfoijfr  daysjf.osr  within  such  further  time.«#  4h0  Judge, 
shall  direct.        .-•?        ,,-    t     .   -  -        -     - 

^  90.  A^  rale  or  order  .for  the  discharge  of  a -debtor 
who  has  been  dj^taine^  m  lacpeutioQ  a  yegr  for  a  debt 
under  twenty  ppuods,  jnay  be  made  [absolute  in  the 
^st  instance,  on  an  affidavit  of  notice  given  ten  days 
before  the  intended  application,  which  notice  may  be 
given  before  the  year  Spires.  -    .       -  -  ' 
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same  having  been  served  two  days  brfore  it  b  return-^   ^^^^ 
able.  -  .  -.  -  .  -  -  .   8S6 

93.  One  appoiatment  onljr  shall  be;  deen^e^  nc^es;:- 
sary  for  proceedijur  ii^  the. taxation  ofcost^  or  of  .an 
attorney's  bill.  -  ,  -    .    .    -     ,  ..  -        -  S86-7 


;.  ;• 


i  •', 


1^ 


365^ 
S69 


93.  No-aetK>ff  of  damages  or  costs  betwtieM  paitie^ 
shall  be.  allowed^  to  the  prejudice  of  the  attorney's  lien 
for  ccMts  in  the  putfqnlar.auitiigainst  which  the  f^-off     ,, 
18  soii|;nt,  provided,  zieverthe|i^  that .  interlocqtoiy 
Gosta  in  the  san^^  suits  awarded  Ip  the  adverse  partjjr,    £  ^j. 
may  be  deducted.  .-  r.    ,7  "    |7»* 

MISCmXANEOUS. 

94.  It  shall  ;iot,be,iiecesaary  thi^t  a  j7/fiq^$ai^f0tf  .. 
be  stamped  by  the  .clerk  .of  the  warrants  ^>  ^ajutborize ; , 
the  exigenter  toinake  qui;  an  exigi^nt^    .     .-  ,.   ^  .  - 

95.  In  order  to  obsjrge  a  derendaot  in  execution,,  r. 
it  shall  not  be  jpeeesf»ry  tbjut  the  psooftadi^g^.  .ba  . 
entered  of  record     .  .    .•   ;      ,     -.         .  ^        .  •  J 

96.  Side  bar  rules  nmy  be  obtaitied  on  the  liM  as  ' 
y^eW  as  on  other  days  in  term.  *  ...    '.    ij  -  <gQf 

97.  A  rule  may  be  enlarged,  if  the  Court  think  fit, 
without  notice.  '         --  -  .  .       -  i. 

98a  An  application  to  com)^^  the  plsintiJS^  to  give 
security  for  costs  must  In  ofdih^u'y  ca^  be  made^ 
before  issue  joined.  *      -'    '    '  *'    -        -       .' 

99.  Leave  to  compound  a  penal  action  shall  not  tie 
given  iii  cases  where  part  of  the  penalty  goes  to  the 
crown,  unless  notice  shall  hate  been  given  to  the 
proper  officer,  but  in  other  cases  tt  viiiy;  '  ^   4.      '  • 

100.  Where'tbedeieDdaiit,  aftev  baviog/plteded^ 
b  allofi^ed  to  CQnffSf.tha.afltion,  he  may,  wj^mii  his 
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plea  in  person  without  the  appearance  of  the  attorney    ^^^ 
or  his  clerk  for  that  purpose  before  the  officer  of  the 
Court  -  .  -  -  -      607 

101.  There  shall  be  no  rule  for  the  sheriff  to  re- 
turn a  good  jury  upon  a  writ  of  inquiry,  but  an  order 
shall  be  made  by  a  Judge  upon  summons  for  tha^ 
purpose.  -  ^  -  -       62S 

102.  An  order  upon  the  lord  of  a  manor  to  allow 
the  usual  limited  inspection  of  the  court  rolls,  on  the 
application  of  a  copyhold  tenant,  may  be  absolute  in 
the  first  instance  upon  an  affidavit  that  the  copyhold 
tenant  has  applied  for  and  been  refused  inspection.  648 

lOS.  In  cases  where  the  application  for  a  rule  to 
change  the  t?enue  is  made  upon  the  usual  affidavit 
only,  the  rule  shall  be  absolute  in  the  first  instance; 
and  the  venue  shall  not  be  brought  back  except  upon 
an  undertaking  of  the  plaintiff,  to  give  material  evi- 
dence in  the  county  in  which  the  venue  was  originally 
laid.  -  -  -  -  -      658 

104.  Where  money  is  paid  into  Court  in  several 
actions  which  are  consolidated,  and  the  plaintiff, 
without  taxing  costs,  proceeds  to  trial  on  one  and 
fails,  he  shall  be  entitled  to  costs  on  the  others  up  to 
the  time  of  paying  money  into  Court* 

105.  After  judgment  by  default,  the  entry  of  any 
subsequent  continuances  shall  not  be  required. 

106.  To  entitle  a  plaintiff  to  discontinue  after  plea 
pleaded,  it  shall  not  be  necessary  to  obtain  the  de- 
fendant's consent,  but  the  rule  shall  contain  an 
undertaking  on  the  part  of  the  plaintiff  to  pay  the 
costs,  and  a  consent,  that  if  they  are  not  paid  within 
four  days  after  taxation,  defendant  shall  be  at  liberty 

to  sign  a  non  pros.  *  -  -  -      734. 

107.  It 
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107.  It  shall  not  be  necessary  that  any  pleadings    ^^^ 
vbich  conclude  to  the  country  be  signed  by  counsel.        738 

108.  In  all  special  pleadings,  where  the  plaintiff 
takes  issue  on  the  defendant's  pleading,  or  traverses 
the  same,  or  demurs,  so  that  the  defendant  is  not  let 
in  to  allege  any  new  matter,  the  plaintiff  may  proceed 
without  giving  a  rule  to  rejoin.  -  -         -       774 

109.  It  shall  not  be  necessary  that  imparlances 
should  be  entered  on  any  distinct  rolL  -  -       777 

110.  Where  a  pauper  omits  to  proceed  to  trial, 
pursuant  to  notice,  or  an  undertaking,  he  may  be 
called  upon  by  a  rule  to  shew  cause  why  he  should  not 

pay  costs  though  he  has  not  been  dispaupered.  -       819 

IL 

And  it  is  further  ordered,  That  upon  every 

bailable  writ  and  warrant,  and  upon  the  copy  of  any 

process   served   for   the  payment  of  any  debt,    the 

amount  of  the  debt  shall  be  stated,  and  the  amount 

of  what  the  plaintiff's  attorney  claims  for  the  costs  of 

such  writ  or  process,  arrest,  or  copy  and  service  and 

attendance  to  receive  debt  and  costs,  and  that  upon 

payment  thereof,  within  four  days,  to  the  plaintiff  or 

his  attorney,  further  proceedings  will  be  stayed.     But 

the  defendant   shall  be  at  liberty,  notwiUistanding 

such  payment,  to  have  the  costs  taxed  :  and  if  more 

than  one  sixth  shall  be   disallowed,    the   plaintiff's 

attorney  shall  pay  the  costs  of  taxation. 

The  indorsement  shall  be  written  or  printed  in. the 
following  form :  — 

"  The  plaintiff  claims for  debt,  and  — — 

for  costs.     And  if  the  amount  thereof  be  paid 
to  the  plaintiff  or  his  attorney  within  four 

days 
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days  from  the  service  hereof,  further  proceed- 
ings will  be  stayed." 

III. 

And  it  is  further  ordered,  That  in  HUanj 
and  Trinity  terms,  a  plaintiff  in  any  country  clause 
may  file  or  deliver  a  declaration  de  bene  esse^  within 
four  days  after  the  end  of  the  term,  as  of  such  term. 

IV. 

And  it  is  further  ordered.  That  the  rules 
heretofore  made  in  the  Court  of  King^s  Bench  and 
Common  Pleas  respectively,  for  avoiding  long  and 
unnecessary  repetitions  of  the  original  writ  in  certain 
actions  therein  mentioned,  shall  be  extended  and 
applied  to  the  Courts  of  King's  Bench,  Common 
Pleas,  and  Exchequer  of  Pleas,  to  all  personal  and 
mixed  actions ;  and  that  in  none  of  such  actions  shall 
the  original  writ  be  repeated  in  the  declaration,  but 
only  the  nature  of  the  action  stated,  in  manner  fol* 
lowing :  vis.  A*  B^  was  attached  to  answer  C.  D.  in  a 
plea  of  trespass,  ot  in  a  plea  of  trespass  and  ejectment, 
or  as  the  case  may  be,  and  any  further  statement  shall 
not  be  allowed  in  costs. 

V^ 

And  it  is  further  ordered,  That  upon  stay- 
ing proceedings,  either  upon  an  attachment  against 
the  sheriff  for  not  bringing  in  the  body,  or  upon  the 
bail-bond,  on  perfecting  bail  above,  the  attachment 
or  bail-bond  shall  stand  as  a  security,  if  the  plaintiff 
shall  have  declared  de  bene  esse^  and  shall  have  been 
prevented  for  want  of  special  bail  being  perfected  in 
due  time  from  entering  his  cause  for  trial,  in  a  town 
cause  in  the  term  next  after  that  in  which  the  writ  is 

return^* 
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VL 

Akd  it  is  further  ordered.  That  the  expense 
of  a  witness  called  only  to  prove  the  copy  oF  any 
judgment,  writ,  or  other  public  document,  shall  not 
be  allowed  in  costs,  unless  the  party  calling  him  shall, 
within  a  reasonable  time  before  the  trial,  have  re- 
quired the  adverse  party,  by  notice  in  writing,  and 
production  of  such  copy,  to  admit  such  copy,  and 
unless  such  adverse  party  shall  have  refused  or 
neglected  to*  make  such  admission. 

VIL 

And  it  it  is  further  ordered.  That  the  ex- 
pense of  a  witness  called  only  to  prove  the  hand 
writing  to,  or  the  execution  of,  any  written  instrument 
stated  upon  the  pleadings,  shall  not  be  allowed,  un 
less  the  adverse  party  shall,  upon  summons  before  a 
Judge,  a  reasonable  time  before  the  trial,  (such  sum- 
mons stating  therein  the  name,  description,  and  place 
of  abode  of  the  intended  witness,)  have  n^lected  or 
refused  to  admit  such  handwriting  or  execution,  or 
unless  the  Judge,  upon  attendance  before  him,  shall 
indorse  upon  such  summons,  that  he  does  not  think 
it  reasonable  to  require  such  admission. 

VIIL 

And  it  is  further  ordered,  That  in  all  cases 
in  which  any  particular  number  of  days,  not  ex- 
pressed to  be  clear  days,  is  prescribed  by  the  rules 
or  practice  of  the  Courts,  the  same  shall  be  reckoned 
exclusively  of  the  first  day  and  inclusively  of  the  last 
day,  unless  the  last  day  shall  happen  to  fall  on  a 

Sunday^ 


SOB 
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Sunday^  Chrisimas'dcqff  Good  Fridaj/^  or  a  day  a[H 
pointed  for  a  public  fast  or  thanksgiving,  in  which 
case  the  time  shall  be  reckoned  exclusively  of  that 
day  also. 


And  it  is  further  ordered,  That  the  above 
Rules  shall  take  eflTect  on  the  first  day  of  n^t  Easter 
tenn. 


Tenterden. 

N.  C.  TiNDAL. 

Lyndhurst. 
J.  Baylev. 
J.  A.  Park. 
W.  Garrow. 
J.  Littledale. 
S.  Gaselee. 


J.  Vaughan. 
J.  Parke. 
W.  Bolland. 

J.  B.  BoSANgUET. 

W.  E.  Taunton. 
E.  H.  Alderson. 
J.  Patteson. 


END  OF  HILARY  TERM. 


CASES 


ARGUED  AND  DETERMINED  18S2. 


IM  ^l» 


Court  of  COMMON  PLEAS, 


▲vn 


OTHER  COURTS, 


IM 


Easter  Term^ 


In  the  Second  Year  of  die  Reign  of  William  IV. 


WyATT  v.  HoDSON.  April  11  >> 

'T^HIS  was  an  action  on  a  promissory  note  for  1000/.,  Under  9  G.  4. 
which  the  Defendant,  as  a  surety,  had  made  jointly  V.*'  P*y™«"* 

of  interest 

and  severally  with  his  brother  in  November  1824.  within  six 

The  statute  of  limitations  having  been  pleaded,  the  ye^rs  by  one 
^intiff  proved  payment  of  interest  by  the  Defendant's  conul^™'''"' 
brother  up  to  1 828 ;  whereupon  a  verdict  was  found  for  takes  a  debt 
the  Plaintiff,  with  leave  for  the  Defendant  to  move  to  °"*  ^  ^^f 

statute  or 

set  it  aside,  and  enter  a  nonsuit,  on  the  ground  that  Hmiutions  as 
payment  of  interest  by  a  joint  contractor  would  not,  as  against  all. 
agamst  the  co-contractor,  revive  a  debt  barred  by  the 
statute. 

Vol.  VIII.  Y  Joitff 
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18S2.  Jones  Seijt  having  obtained  a  rule  nisi  accordingly. 


Wilde  Serjt,  who  shewed  cause,  referred  to  9  Gr.  4. 
c.  14.  5. 1«»  which  provides  that  nothing  therein  con- 
tained shall  alter,  take  away,  or  lessen  the  effect  of  any 
payment  of  any  principal  or  interest  made  by  any  person 
whatsoever ;  and  to  Whitcomb  v.  Whiting  (a),  Jackson  v. 
Fairbank  (6),  Perham  v.  Bmfluil  (c),  Burleigh  v.  SMt  {d% 
Pease  v.  Hirst  {c\  and  ChippendaU  v.  Martin  (g)  to 
shew  that  payment  of  interest  by  one  of  several  joint 
contractors  is  an  acknowledgment  of  debt  binding  on 
the  others ;  when  the  Court  called  on 


Jones.  {Andrems  Serjt.  was  with  him.)  The  decision 
in  Whitcomb  v.  Whitings  on  which  the  subsequent  cases 
are  founded,  was  disapproved  of  in  Atkins  v.  Tredgold{h\ 
and  is  incompatible  with  Bland  v.  Hasebrig.  (f )  And  the 
9  G.  4.  c.  14>.,  whicli  has  enacted  that  even  an  actual 
promise  to  pay  shall  not  revive  a  six  years'  debt,  unless 
such  promise  be  in  writing,  could  never  mean  to  give  a 
greater  effect  to  an  implied  promise.  Now  the  payment 
of  interest  is  only  an  acknowledgment  from  which  a  pro- 
mise to  pay  may  be  implied  ;  and  though  by  an  excep- 
tion in  the  statute  it  is  enacted,  that  payment  of  interest 
by  any  person  whatsoever  shall  prevent  the  time  of 
limitation  from  taking  effect,  yet  that  must  be  confined 
to  the  individual  paying,  or  an  executor  or  administrator ; 
the  word  whatsoever  being  substituted  for  executor  and 
administrator,  which  immediately  before  occur  in  the 
clause  limiting  the  effect  of  a  promise  by  one.  of  many 
joint  contractors.  ^^  No  joint  contractor,  or  executor  or 
administrator  of  any  contractor,  shall  lose  the  benefit  of 


(a)  DougL  652. 

(b)  %  H.  B,  340. 
{c)  2  Bingb,  306. 
(J)  8  -B.  tf  C.  36. 


(e)  10J3.&C.  xaa. 
is)  A  Carr.  EsT  P.  98. 
{b)  »B.e«fC.a3. 
(/)  a  Ftiitn  xji. 


tlie 
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tlie  said  enactments,  or  either  of  them,  so  as  to  be 
chargeable  in  respect  or  by  reason  only  of  any  written 
acknowledgment  or  promise  made  and  signed  by  any 
other  or  others  of  them/'     From  the  provision,  also,  re- 
specting judgment,  it  may  be  collected  that  the  concla- 
sWe  effect  of  payment  of  interest  was  to  be  confined  to  the 
individual  paying,  and  to  executors  or  administrators :  — 
^'  Provided  also,  that  in  actions  to  be  commenced  against 
two  or  more  such  joint  contractors,  or  executors  or 
administrators,  if  it  shall  appear  at  the  trial  or  otherwise 
that  the  plaintiff,  though  barred  by  either  of  the  said 
recited  acts  or  this  act  as  to  one  or  more  of  such  joint 
contractors,  shall  nevertheless  be  entitled   to  recover 
against  any  other  or  others  of  the  defendants,  by  virtue 
of  a  new  acknowledgment  or  promise,  or  otherwisej  judg- 
ment may  be  given  and  costs  allowed  for  the  plaintiff  as 
to  such  defendant  or  defendants  against  whom  he  shall 
recover,  and  for   the  other  defendant   or  defendants 
against  the  plaintiff." 

The  natural  meaning  to  be  put  on  the  words  or  other^ 
wise^  is  the  payment  of  interest  described  in  the  proviso 
immediately  preceding. 


1832. 


Wyatt 

HODSOAT. 


TiNDAL  C.  J.  It  seems  clear  to  us  that  the  Defend- 
ant is  not  protected  by  the  statute.  The  question  turns 
on  the  construction  of  9  G.  4.  c.  14. ;  and  in  order  to 
consider  that  rightly,  we  should  see  what  the  law  was 
before  that  statute  passed.  Now,  in  Burleigh  v.  Stott, 
which  was,  like  this,  an  action  against  the  administrator 
of  a  surety  on  a  joint  and  several  promissory  note,  it 
was  held,  that  a  payment  on  account  of  the  note  within 
six  years  by  the  othet  joint  contractor  operated  as  a 
promise  to  pay  the  residue  by  all  who  were  jointly 
liable. 

The  statute  then  provided  for  the  case  of  promises 
by  one  of  many  joint  contractors.     After  enacting  that 

Y  2    '  an 
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Wyatt 

HODSOSf. 
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an  oral  promise  shall  not  suffice  to  reriye  a  demancl 
barred  by  the  statute  of  limitations,  it  proceeds :  ^  And 
where  there  shall  be  two  or  more  joint  contractors^ 
or  executors  or  administrators  of  any  contractor,  no 
such  joint  contractor,  executor,  or  administrator  shall 
lose  the  benefit  of  the  said  enactments,  or  either  of  them, 
so  as  to  be  chargeable  in  respect  or  by  reason  only  of 
any  written  acknowledgment  or  promise  made  and  signed 
by  any  other  or  others  of  them."    That  is  a  provision  in 
favour  of  such  as  are  not  parties  to  the  written  promise:. 
Then,  with  respect  to  payment  of  principal  or  interest,  it 
provides,  ^*  that  nothing  herein  contained  shall  alter,  or 
take  away,  or  lessen,  the  effect  of  any  payment  of  any 
principal  or  interest  made  by  any  person  whatsoever/^ 
Not  confining  the  effect  of  payment  to  the  individual 
paying.    Why  ?    Because  the  payment  of  principal  or 
interest  stands  on  a  different  footing  from  the  making  of 
promises,  which  are  often  rash  or  ill  interpreted,  while 
money  is  not  usually  paid  without  deliberation ;  and  pay* 
ment  is  an  unequivocal  act,  so  little  liable  to  miscon- 
struction as  not  to  be  open  to  the  objection  of  an  ordinary 
acknowledgment.    The  statute  then  proceeds  to  enactf 
^  that  in  acdons  to  be  commenced  agunst  two  or  more 
such  joint  contractors,  or  executors  or  administrators,  if 
it  shall  appear  at  the  trial,  or  jotberwis^  that  the  plaintiff, 
though  barred  by  either  of  the  said  recited  acts  or  this 
act  as  to  one  or  more  of  such  joint  contractors,  or  exe* 
cutors  or  administrators,  shall  nevertheless  be  entitled  to 
recover  against  any  other  or  others  of  the  defendants  by 
virtue  of  a  new  acknowledgment  or  promise^  or  otherwise^ 
judgment  may  be  given  and  costs  allowed  for  the  plaintiff 
as  to  such  defendant  or  defendants  against  whom  be 
shall  recover,  and  for  the  other  defendant  or  defend- 
ants against  the  plaintiff." 

It  has  been  urged,  that  from  the  word  otherwise  we 
must  imply  ^*  by  payment  of  interest,"  and  thence  infer 

that 
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tliat  payment  of  interest,  like  the  written  acknowledg- 
ment or  promise,  with  which  it  is  coupled,  is  to  operate 
only  against  the  party  paying.  Bat  there  are  various 
acts  to  which  the  word  otheraoise  might  apply ;  as  pay- 
ment into  court,  or  indorsement  by  a  party  who  had 
received  interest*  However,  on  the  broad  construction 
of  the  act,  we  think  payment  of  money  by  one  of  several 
joint  contractors  an  acknowledgment  not  within  the 
mischief  or  the  remedy  provided  by  the  legislature 
against  the  effect  of  an  oral  promise. 

Park  J.  I  have  always  considered  Whitcomb  v. 
Whiting  a  governing  case,  notwithstanding  some  observ- 
ations which  have  been  thrown  out  against  it  But  the 
case  has  been  recognised  in  Burleigh  v.  StM^  and  con- 
firmed in  Perham  v.  Raynalj  where  an  acknowledgment 
by  one  of  several  joint  contractors  on  a  promissory  note 
was  held  to  be  binding  on  the  others. 

That  was,  like  the  present,  the  case  of  a  surety,  and, 
therefore,  expressly  in  point.  Then,  the  recent  statute 
having  distinguished  between  the  effect  of  a  promise  by 
one  of  many  joint  contractors  and  the  payment  of  in- 
terest by  such  a  person,  the  law,  in  respect  of  such  a  pay- 
ment, remains  as  it  was  under  the  previous  decisions. 

Gaselee  J.  I  am  of  the  same  opinion.  The  words 
**  nothing  herein  contained  shall  alter,  or  take  away,  or 
lessen  the  effect  of  any  payment  of  any  principal  or 
interest  made  by  any  person  whatsoever"  coming  after 
the  enactment  that. a  party  should  not  be  prejudiced 
by  the  promise  of  a  joint  contractor,  is  a  convincing 
proof  that  a  distinction  was  intended  between  the  two 
cases. 


1832. 


Alderson  J.    When  the  act  passed,   the  case  of 
Burleigh  v.  Sioii  had  decided  that  payment  on  account, 

Y  3  ''  by 
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by  one  of  many  joint  contractors  should  have  the  effect 
of  fixing  them  all ;  and  the  act  says,  that  the  efiect  of 
such  an  acknowledgment  shall  not  be  lessened. 

Rule  discharged. 


JpriliT. 


Adames  v.  Bridger. 


Plaintiff  hav- 
ing proved 
under  a  com* 
mission  of 
bankrupt  in 
x8i(S,  Held, 
estopped  to 
sue  for  the 
same  debt 
after  the 
passing  of 
6  G,  4*  c,  z6. 
though  that 
statute  repeals 
49^- 3-  r.iai. 
which  makes 
proof  of  a  debt 
an  election  not 
to  sue. 


T^EBT  on  bond.  A  rule  nisi  had  been  obtained  to 
stay  the  proceedings,  commenced  in  18S1,  on  an 
affidavit  that  the  Defendant  had  been  a  bankrupt  in 
1816,  and  that  the  Plaintiff  had  elected  to  prove  under 
a  comnciission  sued  out  at  that  time. 

Bompas  Serjt,  who  shewed  cause,  alleged  that  no 
dividend  had  been  received;  and  that  by  the  statute 
49  G.  3.  c.  121.  5. 14*.,  tlie  bankrupt  act  applicable  to 
this  subject  in  1816,  mere  proof  of  debt,  without  receipt 
of  dividend,  would  not  discharge  the  bankrupt  from 
proceedings  at  law ;  but  that,  at  all  events,  he  could  not 
now  avail  himself  of  that  statute,  which,  having  been 
repealed  by  6  G.  4.  c.  16.,  must,  according  to  the  lan- 
guage of  Tindal  C.  J.  in  Kay  v.  Goodwin  (a),  be  consi- 
dered as  if  it  had  never  existed ;  and  the  new  statute 
6G.  4.  c.  16.  could  not  be  applied  retrospectively  to 
proceedings  under  former  statutes.  Thus,  in  Surtees  v. 
Ellison  (&),  it  was  held,  that  evidence  of  a  trading  which 
ceased  before  the  6  G.  4.  c.  16.  took  effect,  will  not  sup- 
port a  commission  of  bankrupt  issued  after  that  time. 

Tindal  C.  J.  By  the  49  G.  S.  c.  121.  s.  14.  it  was 
enacted,  *^  That  after  the  29th  of  June  1809,  it  shall 


{a)  6Bingb.S76* 


(h)  tfB.^C.':so» 


not 
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not  be  lawftil  for  any  creditor,  who  has  or  shall  have 

brought  any  action,  or  instituted  any  suit  against  any 

bankrupt  in  respect  of  any  demand  which  arose  prior 

to  the  bankruptcy,  or  which  might  have  been  proved  as 

a  debt  under  the  commission,  to  prove  a  debt  under  such 

commission  for  any  purpose  whatever,  or  to  have  the 

claim  of  a  debt  entered  upon  the  proceedings  under  s^ch 

commission,  without  relinquishing  such  action  or  suit, 

and  all  benefit  from  the  same ;  and  that  the  proving  or 

claiming  a  debt  under  a  commission  by  any  creditor 

shall  be  deemed  an  election  by  such  creditor,  to  take  the 

benefit  of  such  commission  with  respect  to  the  debt  so 

proved  or  claimed  by  him ; "  and  so  long  as  that  statute 

continued  an  act  of  the  legislature,  the  mere  proof  of  a 

debt  under  a  commission  of  bankrupt  was  a  complete 

election  by  the  creditor  not  to  proceed  by  suit:  although 

not  in  form,  it  was,  in  substance,  a  discontinuance  of  any 

suit  commenced  at  the  time.     It  is  true,  that  statute  is 

now  repealed ;  but  for  matters  bygone  and  completed, 

we  must  look  to  the  law  then  in  force. 

The  fallacy  is  in  considering  the  election  to  prove  as 
an  incomplete  act.  It  was  a  complete  net  to  effect  a 
discontinuance ;  and,  after  such  a  lapse  of  time,  the  rule 

must  be 

« 

Discharged,  with  costs. 


18S2. 


Adambs 
Bridger. 


Watson  v.  Walker. 


April  11, 


TLfEREWETHER  Serjt  had  obtained,  upon  affida-  EntitUng 

vit,  a  rule  nisi  to  set  aside  a  writ  of  false  judgment  *y°*7V" 
sued  out  by  fValkery  the  Defendant  below,  in  the  above  ment. 
cause :  but  his  affidavit  was  entitled  **  In  the  Common 
Pleas,  Watson  v.  Walkers "  upon  which  it  was  objected 
by 

Y  4  Jones 
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Jone$  Serjt  that  the  affidavit  should  have  been 
titled  <'  Walker  y.  Watson;'  Walker  bong  the  Plaintiff 
upon  the  writ  of  false  judgment. 

Merewether  answered,  that  he  was  con)peUed  to  entitle 
the  affidavit  in  the  Common  Pleas  in  order  to  its  being 
read;  and  that  Watson  v.  Walker  was  the  only  cause  in 
existence,  his  objection  being,  that  the  writ  of  fidse  judg*- 
ment  was  void*    But 

The  Courts  thinking  that  there  was  no  such  cause  in 
the  Common  Pleas  as  Watson  v.  Walker^  discharged 
the  rule,  without  costs. 


April  1^, 


Nelson  v.  Cherrill  and  Another. 


Defendant 
took  goods 
under  a  second 
commission  of 
bankrupt, 
ivhile  a 
former  com- 
mission was 
subsisting : 
Held,  they 
could  not 
retain  them, 
even  against  a 
colourable 
title,  the  second 
commission 
being  void. 


TN  trespass  for  taking  the  Plaintiff's  goods,  the  De- 
fendants, at  the  trial  before  Tindal  C.  J.,  justified  the 
taking  under  a  commission  of  bankruptcy  against  one 
Uoydy  alleging  that  the  Plaintiff  had  obtained  the  goods 
from  Uoyd  under  a  fraudulent  bill  of  sale. 

It  appearing,  however,  that  a  prior  commission,  issued 
against  Ucyd  in  1821,  was  still  in  force,  Lloyd  having 
obtained  no  certificate  under  it,  a  verdict  was  found 
for  the  Plaintiff  on  the  authority  of  Fender  v.  Coster  (a) 
and  Till  v.  Wilson  (6),  which  decide  that  a  second  com- 
mission is  void  if  issued  while  a  former  commission  is 
in  force,  (c) 

Andrews  Serjt.  now  moved  for  a  new  trial,  alleging  that 
the  Plaintiff  having  no  right  to  the  goods,  the  Defend- 


er) lo  B.  Csf  C.  4»7- 
{b)  7£.i^C.  684* 


(c)  But  see  Ex  parte  fVelsb^ 
Montagu  Rep*  in  Bkptcj*  %y6. 

ants 
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ants  were  entitled  to  retain  them  as  against  bim ;  but       1832. 
the  Court  recognized  the  correctness  of  the  above  de* 
cisions;  and 

TiNDAL  C.  J.  said)  the  Plaintiff  was  in  actual  pos* 
session,  at  least  under  a  colour  of  title.  The  Defendants 
took  the  goods  and  set  up  a  commission  of  bankrupt^ 
which  we  are  bound  to  call  void.  It  would  lead  to 
great  confusion,  if  they  could  then  be  allowed  to  set  up 
ibe  title  of  others  to  goods  which  were  not  their  own. 

Rule  refused. 


Palmer  v.  Marshall.  ^P^'^  »9* 

pOLICY  of  insurance  effected  Janmrj/  28tl),  18S1,  Insurance  Ja 

on  the  Suly  yacht  of  thirty-seven  tons,  at  and  from  ^^^^*^^* 

Bristol  to  London^    The  yacht,  which  was  lying  in  the  afloat,  at  and 

float  at  Bristol  at  the  date  of  the  policy,  did  not  sul  till  ^  ^'^'^'^ 

to  London^ 

the  17th  of  May^  and  was  lost  in  the  Channel  three  or  i^ie  vessel 

four  days  after.     In  an  action  on  the  policy,  the  case  miI^  on  the 

having  gone  down  to  a  new  trial  (a).  Pari  J.,  at  the    ^u^ij  ^jj^' 

Dorchester  assizes,  nonsuited  the  plaintiff,  on  the  ground  the  deUy,  un- 

of  an  implied  deviation  or  variance  of  the  risk,  by  an  accounted  for, 

.        was  unreaton* 
unreasonable  delay  in  the  time  of  sailing.     It  having  ^i^^  ,u„|  ^,_ 

been  agreed  that  the  plaintiff  should  stand  in  the  same  charged  the 

position  as  if  the  question  had  gone  to  the  jury  with  a  j^^jj^q^Ii  ^ 

strong  direction  on  the  part  of  the  Judge,  vessel  was  of 

a  species 
.  whkh  does 

Bompas  Serjt  now  moved  for  a  new  trial,  on  the  not  usually 

ground  that  the  Judge  ought  not  to  have  nonsuited,  or  ujl  in  the 

to  have  directed  a  jury  that  there  had  been  a  variance 

of  the  risk  by  unreasonable  delay.     There  had,  in  fact, 

(a)  See  anttf  79.  IS3* 

been 
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been  no  variance  of  the  risk ;  unless,  indeed,  to  lessen 
it.  llie  vessel  was  described  in  the  policy  as  a  yacht ; 
the  underwriter  was  bound  to  be  conversant  with  the 
usage  as  to  different  classes  of  vessels;  and  if  so,  with 
the  usage  as  to  yachts,  which  is,  to  sail  only  in  the 
summer.  As  yachts  do  not  go  to  sea  in  the  win^r,  the 
delay  from  January  to  May  was  not  unreasonable.  And 
it  is  clear  the  risk  was  not  varied,  —  which  is  the  real 
question,  Mount  v.  LarMns  (a), — for  the  Defendant  would 
not  have  required  a  higher  premium,  if  May  had  been 
named  for  the  time  of  sailing  instead  oi  January • 


TiNDAL  C.  J.  This  was  an  insurance  on  the  Ruby 
yacht,  at  and  from  Bristol  to  London.  The  policy  bore 
date  the  28th  of  January  1831,  and  the  vessel  remained 
in  the  float  at  Bristol  from  the  date  of  the  policy  till  the 
17th  of  May,  when  she  sailed  on  her  voyage,  and  was 
shordy  afterwards  lost.  A  policy  effected  in  these  terms, 
and  in  this  shape,  implies  that  the  voyage  insured  shall 
be  very  shortly  commenced,  or  is,  at  all  events,  in  the  near 
contemplation  of  the  parties :  and  when  we  see  that,  in 
the  present  instance,  the  voyage  was  not  commenced  till 
the  middle  of  May,  we  are  bound  to  say  that  the  delay 
was  unreasonable  unless  it  be  accounted  for.  No  doubt, 
whether  there  has  been  unreasonable  delay  or  not,  is  pro- 
perly a  question  for  a  jury ;  and  I  take  it  up,  therefore, 
as  if  it  had  been  left  to  the  jury,  with  a  strong  direction 
that  the  delay  here  was  unreasonable.  What  I  have  to 
consider,  therefore,  is  whether  any  facts  have  been  stated 
by  the  Plaintiff  to  account  for  this  delay.  I  find  none 
suggested,  beyond  the  circumstance  that  this  vessel  was 
described  as  a  yacht  upon  the  policy,  and  that  yachts 
are  usually  laid  up  in  the  winter.  But  if  the  Plaintiff 
meant  to  rely  on  that,  he  should  have  taken  a  policy 


(a)  8  Bitrgb,  Z95. 


adapted 
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adapted  to  his  purpose.    He  might  have  insured  his       I8S2. 
▼essel  in  port  for  a  definite  timei  and  on  the  voyage  to  ' 

be  commenced  afterwards ;  instead  of  that,  he  adopts  a  ^^ 

form  of  policy  from  which  the  underwriter  must  have   Mabshall. 
understood  that  the  vessel  would  sail  within  a  reasonable 
time.  ^Here  the  vessel  lies  by  for  more  than  three  months, 
daring  which,  in  addition  to  the  risk  of  the  voyage,  the 
underwriter  is  exposed  to  the  risk  of  eveiy  accident 
which  may  happen  in  port     Where  the  delay  k  unex- 
plained,  and  so  great  as  to  fix  it  with  the  character  of 
unreasonableness  in  the  mind  of  every  reasonable  person, 
the  strongest  direction  to  tiie  jury,  and  a  verdict  for  the 
Defendant,  would  be  fully  justified. 

Park  J.    I  am  astonished  at  the  argument  which  has 

been  used  to-day.     There  never  was  so  clear  a  case. 

The  risk  on  a  policy  at  and  from  Bristol  attaches  at 

Bristol,  and  the  language  of  the  policy  implies,  that 

if  the  vessel  be  ready  for.  sea,  she  shall  sail  without 

delay,  unless  the  delay  be  accounted  for.     Here  the 

vessel  was  lying  in  the  float;  and  the  circumstance  of 

her  being  a  yacht  does  not  constitute  any  exception 

to  the  general  rule.    If  the  owner  proposed  that  she 

should  sail  only  in  the  summer,  he  should  have  insured 

accordingly,  "-in  port  and  at  sea."     After  the  risk  has 

attached,  it  lies  on  the  assured  to  shew  why  he  did  not 

sail ;  and  I  offered  to  leave  the  question  of  delay  to  the 

jury,  with  a  strong  direction,  when  it  was  agreed  that 

the  Plaintiff  should  be,  nonsuited,  standing  in  the  same 

position  .with  respect  to  the  present  motion  as  if  the 

point  had  been  so  left,  to  the  jury.    However,  there  is 

nothing  in  the  case.     The  risk  attached  at  Bristol;  and 

the  Plaintiff  not  having  insured  "  in  port  and  at  sea," 

as  he  might  have  done,  has  given  no  reason  for  his  delay 

in  proceeding  to  sea. 

Gaselee 
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Gaselee  J.  I  am  of  the  same  opinion.  The  yacht 
being  afloat  at  Bristol  ought,  according  to  the  policy^  to 
have  sailed  without  delay. 

Aldersok  J«  Upon  a  policy  like  this,  a  delay  in 
smiing,  in  order  to  be  justifiedi  must  be  a  delay  incurred 
for  the  purpose  of  the  voyage;  as  in  Langkom  ▼•  All* 
twit  (a),  where  it  was  necessary  to  wait  for  the  purpose  of 
procuring  simulated  papers,  without  which  the  voyage 
could  not  be  performed ;  or  in  Raine  v.  BHl  {b)f  where  the 
vessel  waited  for  the  purpose  of  taking  in  provisions*  But 
here  the  vessel  was  afloat ;  no  reason  connected  with  the 
voyage  is  assigned  for  her  remaining  in  port;  and  the 
risk  of  the  underwriter  is  materially  changed.  Instead  of 
the  risk  of  a  voyage  performed  within  a  reasonable  time 
after  the  28tb  of  January^  the  Flaintifi*.has  substituted  the 
risk  of  lying  in  the  port  of  Bristol  more  than  three 
months,  and  a  voyage  at  a  different  time. 

Rule  refused. 


(a)  4  Taunt*  5 it. 


(3)  ^Eastft^s* 


April  i^.     Key,   Assignee  of  Sherwik,   a  Bankrupt,   v. 

Shaw. 


npHE  question  on  the  trial  of  this  cause  Was,  whether 
Sheruoin  had  committed  an  act  of  bankruptcy.     As 


to  which,  WiUisy  a  witness  produced  by  the  Plaintiff, 
stated,  that  he  called  at  Shermitfs  bouse  to  demand 


A  tnideri 

having  been 

denied  to  a 

creditor  who 

called  for 

moneyy  was 

after  a  little  time  seen  peeping  over  his  wife's  shoulder.     Upon  another  occasionv 

seeing  a  creditor  coming,  he  retired  behind  a  partition  at  the  back  of  hit  shop,  and 

his  wife  coming  forward,  said  he  vras  not  at  home : 

Heidi  that  a  jury  were  properly  directed  to  consider  whether  the  trader  ^  had  kept 
his  house ;  had  wilfully  secluded  himself;  that  isi  had  withdrawn  himself  from  a 
part  of  the  house  where  he  was  likely  to  meet  a  creditor,  to  a  more  retired  part.*' 

2*  money 
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Dioney  due  to  him  from  Siermn,  when  he  was  told  1832. 
Sienmn  was  not  at  home.  Another  creditor,  who  called 
about  the  same  time  for  the  same  parjpoae,  having  re- 
ceived a  like  answer,  became  exceedingly  boisterous, 
when  "MLrs.  Skenpin  appeared,  and  having  endeavoured 
in  vain  to  appease  him,  Sherxin  was  at  length  seen 
peeping  over  his  wife's  shoulder. 

Hicks^  another  witness,  stated,  that  he  also  oftlled  for 
money  due  to  him,  when  Sherwin  appeared  from  be- 
hind a  partition  at  the  back  of  the  shop ;  but  seeing 
the  witness,  immediately  retired,  and  Mrs.  Skerwin^  who 
came  lurward,  said  her  husband  was  not  at  home. 

Upon  this  part  of  the  case,  Bosanqtiet  J.,  before  whom 
the  cause  was  tried,  directed  the  jury  to  conskier  <*  whe- 
ther Sherooin  had  kept  his  house ;  had  wilfully  secluded 
himself;  thlit  is,  had  withdrawn  himself  from  a  part  of 
the  house  where  he  was  likely  to  meet  witli  his  creditors, 
10  a  more  retired  part." 

The  credit,  bowevel*,  of  other  witnesses  called  by  the 
Plaintiff  having  been  materially  impaired,  and  his  case 
being  open  to  iofirmatory  observations  in  other  respects, 
a  verdict  was  found  for  the  Defendant ;  whereupon 

Taddjf  Serjt  moved  for  a  new  trial,  on  the  ground  of 
a  misdirection  as  to  the  evidence  of  WiUis  and  Hicks, 
and  of  the  verdict  being  against  that  evidence.  The 
learned  Judge»  his  contended,  had  laid  down  the  law 
too  narrowly.  <*  Beginning  to  keep  his  house,"  in  the 
language  of  the  statute,  was  not  confined  to  a  trader's 
secluding  himself  in  a  retired  part  of  his  dwelling,  or 
locking  himself  up ;  it  was  equally  a  beginning  to  keep 
house,  if  the  trader  shirked  from  a  creditor,  by  eluding 
his  approach,  even  if  he  only  retreated  behind  his  wife's 
back.  In  like  manner,  the  breach  of  an  appointment 
was  holden  to  fall  within  the  words,  ^*  departing  from 
his    dwelling-house,    or   otherwise   absej^ing   kimselfj* 

Gilling" 


Key 
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1832.  GiUingham  v.  Laing.  (a)  The  direction  of  the  learned 
Jadge  would  have  been  proper  for  a  state  of  facts  such 
as  occurred  in  Dudley  v.  Vau^han  (6) ;  but  it  was  likdy 

Shaw.  to  mislead  the  jury,  where  the  keeping  house  was  not  so 
much  by  retiring  to  a  less  frequented  part  of  it  as  by 
eluding  the  eye  of  the  creditor. 

TiNDAL  C.  J.  I  think  the  Court  ought  not  to  grant 
a  rule  in  this  case.  It  has  been  objected  that  the  learned 
Judge  did  not  point  the  attention  of  the  jury  to  that 
class  of  acts  of  bankruptcy  on  which  the  Plaintiff  relied, 
and  that  he  only  put  it  to  them  to  enquire  whether  the 
party  had  wilfiilly  secluded  himself  from  a  creditor* 
Even  if  he  had  stopped  there  he  could  not  easily  have 
been  misunderstood ;  for  the  jury  might  well  apply  the 
term  mlfidfy  secluded  to  a  momentary  concealment.  But 
the  learned  Judge  added  words  explanatory  of  what  he 
meant  by  mlfuOy  secluded^  namely,  whether  the  party 
*  withdrew  himself  from  a  part  of  the  house  where  he  was 
likely  to  meet  with  creditors  to  a  more  retired  part  ? 
That  exactly  meets  the  testimony  of  Hickt  and  WiUis: 
and  as  evidence  was  adduced  on  the  part  of  the  Defend- 
ant, on  which  the  verdict  of  the  jury  might  fairly  pro* 
ceed,  the  rule  must  be  refused. 

Park  J.  The  summing  up  of  the  learned  Judge 
was  as  favourable  for  the  Plaintiff  as  the  case  admitted ; 
and  the  question  was  correctly  put  to  the  jury. 

A  mere  omission  to  keep  an  appointment  is  not,  as  it 
,has  been  suggested  by  my  Brother  Taddy,  an  act  of 
bankruptcy.  That  was  expressly  determined  in  Tudcer 
V.  Jones,  {c) 

m 

Gaselee  J.  concurred. 

{a)  6  Taunt*  53  a*  {i)  x  Campb^  270.  (c)  %  Bingh.  %• 

BoSANQUET 
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BosAKQUET  J.  My  attention  had  been  called  to  the  ^  1832. 
precise  point,  by  a  reference  to  the  case  of  Fisher  v. 
Boucher  {a) ;  and  I  told  the  jury,  that  if  the  party  had 
wilfully  secluded  himself  from  a  creditor,  he  had  coA- 
mitted  an  act  of  bankruptcy,  explaining,  at  the  same 
time,  the  sense  in  which  I  employed  the  term  tecbided. 

Rule  refused. 

{a)  lo  B.bf€.  705. 


Gall  v.  £sdail£.  ^/nV  %s* 

npHIS  was  an  action  for  recovering  back  the  deposit  **  -As  to  the 

paid  by  the  Plaintiff  as  purchaser  at  a  public  auc-  ^sute,  my  two 
lion  of  a  freehold  messuage  and  premises  in  St.  John^s  houses  In  S. 
Lane,    West  Smithfield,    in   the  county  of  Middlesex,  ^^J'^-J^^^ 
and  interest  thereon ;  and  also  for  recovering  the  costs  jife  •  after  her 
and   damaires  sustained  by  the  Plaintiff  by  reason  of  decease,  that 

o  in  V    tn  mv 

the    Defendant's   inability  to    establish  a  good   tide,  daughter,  the 
At   the  trial   before  Alderson  J.,   London    sittings   in  other  between 
Trinity  term  1831,  a  verdict  was  entered  for  the  Plain-  jST  '^"^f** 
tiff,  damages  300/.,  subject  ^o  the  opinion  of  the  Court  my  esute  of 
on  a  case,  which  stated  that  the  sale  took  place  on  or  ^^^^  ^^u*^ 
about  the  1st  of  Jubf  1828,  and  the  Defendant  deli-  ^^   '   ^^^ 
vered  his  abstract  of  title  to  the  Plaintiff,  purporting  to  the  rest  equally 
be  an  abstract  of  the  tide  of  the  said  WiUiam  Esdaile  to  a  ^^^^ 
messuage  or  tenement  and  premises  situate  in  St.  John^s  dren."    The 
Lanej    West    Smithfield,   in  the  county  of  Middlesex,  tesutorhad 
therein  stating  (among  other  things),  according  to  the  p^^^  |j„^  ^^ 
fiict,   that  John  Mayor,   citizen  and  lorimer  of  Lon-  two  houses : 
ion,  being  seised  in  fee-simple  of  two  freehold  mes-  ^^  ^  j^^^ 
suages  or  tenements  mid  premises,  with  their  appur-  took  a  fee  in 

tenances,  the  house  in 
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tenances,  one  of  the  said  messuages  being  situate  in  Sim 
JohfCs  Lane  aforesaid,  and  the  other  in  TbgmdZ  Courts 
Charterhouse  Lane^  made  his  will,  duly  executed  and 
attested,  dated  the  15th  of  July  1735,  in  the  words 
following:  that  is  to  say,  *'  I  John  Mayor^  citizen  and 
loritner  o(  Londott^  being  in  health  of  body,  and  of  sound 
mind,  understanding,  and  memory,  do  make  and  de- 
clare this  my  last  will  as  foUoweth :  —  Firstly,  I  give 
my  soul  to  God,  that  gave  it  me,  resting  for  the  salva^ 
tion  thereof  on  the  alone  merits  of  Jesus  Christ,  my 
Redeemer;  my  body  I  commit  to  the  grave,  to  be 
decently  interred  at  the  discretion  of  my  executors 
hereinafter  named :  and  as  to  such  worldly  estate  as  it 
hath  pleased  God  to  bless  me  withal,  I  give  or  dispose 
of  as  foUoweth :  —  First,  to  my  brother,  Joseph  Mayor, 
one  pound  one  shilling;  and  to  his  wife,  Sarah  Mayors 
the  same  sume,  to  by  each  of  them  a  morning  ring. 
To  my  dear  and  loveing  mother,  the  sum  of  five  pounds. 
As  to  the  rest  of  my  estate,  the  two  houses,  one  in  SL 
Joneses  Lane,  the  other  in  T<^a>eU  Court,  Chaiehous 
Lane,  I  give  to  my  loveing  wii^  Mary  Mayor,  for  her 
life ;  and  after  her  decease,  that  in  St.  Joneses  Lane  to 
my  daughter,  Mary  Mayor  s  the  other  betweane  my  two 
sons,  John  and  Joseph  Mayor,  to  be  equally  divided. 
As  to  the  rest  of  my  estate,  of  what  nature  soever,  one 
third  to  my  wife,  and  the  rest  to  be  divided  equally 
among  the  three  children.'  And  I  do  hereby  make  my 
dear  wife  and  brother,  Joseph  Mayor,  ]ojni  executors 
of  this  my  bst  will,  revoking  all  former  wills  by  me  at 
any  time  heretofore  made,  and  declare  this  to  be  my 
only  last  will  and  testament.  In  witness  hereunto  I 
have  set  my  hand  and  seale  this  15th  day  oijvly  1735.'' 
The  said  John  Mayor  left  no  real  property  beyond  that 
specifically  stated  in  the  will. 

Mary  Mayor,  the  daughter,  survived  the  testator, 

and 
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and  dso  her  mother ;  and  her  interest  in  the  said  pre- 
mises in  &•  Johris  Lane^  or  Sl  Janets  Lafie  (which 
were  the  prembes  purchased  by  the  Plaindff),  was,  at 
the  time  of  the  sale,  vested  in  the  defendant 

On  the  receipt  of  the  said  abstract  of  title,  the  Plain- 
tiff objected  to  the  title  on  the  ground  that  Mary 
Idayor^  the  daughter,  took  a  life  interest  only  in  the 
house  in  5/.  Johris  Lane  under  the  specific  devbe  in 
the  will  of  the  said  John  Mayor^  her  father,  and  the 
remainder  in  fee  in  one  third  part  of  two  third  shares 
thereof  under  the  residuary  disposition  contained  in  the 
same  will :  so  that  the  title  to  the  remainder  in  fee  of  the 
one  third  share  of  the  testator's  widow,  and  of  the  two 
third  parts  of  the  two  third  shares  devised  to  the  tes- 
tator's two  sons,  remained  to  be  deduced  from  the  widow 
and  the  sons* 

The  Defendant  insisting  that  Mary  Mayor  took  a  fee 
in  the  entirety  of  the  premises  after  the  death  of  her 
mother,  and  the  Plaintiff  refusing  to  complete  his  pur- 
chase, the  defendant,  in  Michaelmas  term  1828,  filed  a 
bill  in  equity  against  the  Plaintiff  to  compel  a  specific 
performance  of  the  agreement  for  the  purchase  of  the 
said  premises ;  but  the  bill  was,  on  the  hearing,  dis- 
missed with  costs. 

It  was  agreed  between  the  Plaintiff  and  Defendant, 
that,  if  the  will  of  John  Mayor  was  insufficient  to  pass 
the  fee  in  the  entirety  of  the  said  premises  to  the  said 
Mary  Mayor  after  the  death  of  her  said  mother  as 
aforesaid,  the  verdict  should  stand  for  the  Plaintiff  for 
the  said  sum  of  SOD/.,  but  if  otherwise  the  verdict  was 
to  be  entered  for  the  Defendant. 


1832. 


Scriven  Seijt.  for  the  Plaintiff.  Maty  Mayor^  the 
testator's  daughter  took  only  an  estate  for  life.  It  is 
true  the  word  cstaie  is  sufficient  to  carry  a  fee,  if,  from 

Vol.  VIII.  Z  the 
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the  context  of  the  will,  such  can  be  collected  to  have 
been  the  testator's  intention.  But  it  is  the  context 
which  must  determine  the  extent  of  that  expression. 
Whiteloc/c  v.  Heddon.  {a)  In  Denn  d.  Moor  v.  Mellor  {b) 
Lord  Kenyon  said,  <*  In  many  of  the  cases  that  have  been 
litigated,  and  in  which  it  has  been  decided  that  the  first 
devisee  was  only  entitled  to  a  life  estate,  one  cannot 
but  suspect,  privately  speaking,  that  it  was  the  intention 
of  the  devisor  to  give  the  absolute  property  to  the  first 
taker;  and  Lord  Mansfield  used  to  observe  that  the 
common  class  of  men  imagined  that  they  could  devise  a 
fee  simple  by  the  same  words  that  are  suflScient  to  give 
a  piece  of  plate  ;  but  the  contrary  of  such  a  supposition 
has  now  been  decided  by  so  many  authorities  that  it 
would  be  dangerous  to  shake  them;  and  in  deciding 
on  the  construction  of  wills,  we  must  not  indulge  in 
conjectures  or  wishes,  but  determine  on  the  words  used 
according  to  those  authorities."  And  in  Peiltward  v. 
Prescoit  {c)  it  was  held  that  under  a  devise  of  *^  my  copy- 
hold estate  at  P.,  consisting  of  three  tenements,  and  now 
under  lease,"  &c.,  but  not  specifically  stating  for  what  in* 
terest,  an  estate  for  life  only  passed.  If  the  testator  had 
devised  the  whole  of  his  interest  in  the  house  to  his  wife 
and  daughter,  the  residuary  bequest  would  have  been 
without  meaning,  and  the  devise  of  a  remainder  in  fee 
in  a  portion  of  the  premises  is  not  inconsistent  with 
the  devise  of  an  estate  for  life  in  the  whole  of  them. 
Bidout  V.  Pain  (d).  Doe  d.  Briscoe  v.  Clarke  (e).  Doe  d. 
Moreton  v.  Fossick  {g).  The  title  offered  by  the  De- 
fendant is,  at  all  events,  doubtful ;  and  though,  if  he 
had  shown  a  strict  legal  title,  the  Court  would  have 
given  judgment  in  his  favour,  Bqyman  v.  Gutdi  {h\  yet 


(a)   iB.^P.%41' 

(f)  7  f^j.jan.  547. 
{d)  3  AtL  486. 


(e)  2  JV.jR.343. 

(^)  t  B.  bf  JidoL  x86. 

(b]   TBingb,zn* 


they 
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they  will  not  compel  the  Pktntiff  to  accept  a  title  which        1832. 
may  give  rise  to  a  contest  at  law.     Curling  v.  Shuttle^ 
tDar/^.(a) 

J3ompas  Serjt,  conird.    Mary  Mayor^  the  testator's 
daughter,  took  a  fee  in  the  house  in  question.    In  Anr- 
drew  V.  Southouse  (&)f  Lord  Kenyan  says,  ^*  For  nearly 
half  a  century  it  has  been  the  wish  of  the  Ck>urts  to  give 
effect  to  the  intention  of  the  devisor  as  far  as  they  can. 
It  has  frequently  been  observed  that  in  almost  every  case 
where  the  words  of  the  devise  have  been  so  restrained 
as  to  give  only  an  estate  for  life,  the  decision  has  been 
against  what,  may  be  sup[K>sed  to  have  been  the  private 
intention  of  the  devisor;  and  Lord  Mansfield  often  said, 
it  appeared  to  him  that  persons  in  general  who  made  their 
own  wills  thought  that  the  same  words  were  sufficient 
to  pass  an  estate  of  inheritance  that  are  used  to  convey 
a  mere  chattel  interest."     Here  the  intention  of  the  tes- 
tator to  give  a  fee  to  his  daughter  may  be  inferred  from 
the  circumstance  of  his  using  the  appropriate  term  when 
he  proposed  to  limit  a  life-interest  to  his  wife.    And  the 
word  estate  is  sufficient  to  pass  a  fee,  whether  used  alone, 
— per  Lord  Kenyan  in  Denn  v.  Mellor,  and  X^  Blane  J. 
in  Boe  d.  Jllport  v.  Bacon  (c),; — or  with  words  descriptive 
of  locality,  as  in  Hcidfast  v.  Marten  ((/),  Boe  d.  Child  v. 
Wright  (r),  Harding  v.  Gardner  {g\  Denn  v.  Hood  (A), 
and  Baudall  v.    Tuchin  (i),  which  latter  case  is  ex- 
pressly in  point  for  the  Defendant;  so  that  Peliiward  v. 
Prescott  may  be  considered  as  over-ruled.     By  the  word 
estate,  with  which  the  testator  has  commenced  the  de- 
vise to  his  wife  and  daughter,  the  testator  meant  to 
designate  the  house  in  question ;  and  if  it  were  neces- 

(a)  SBingb.  xaz.  (e)  7  Eojty  159. 

(*)  5  T. R.  %9%.  (g)  iB,^B.  71. 

(c)  j^M.bfS.  366.  (Jb)  7  Taunt.  35. 

(d/J  1  r.R.4ix.  ('■)  6  Tmnt.  ^10. 

Z  2  sary, 
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sary,  the  Court  would  transpose  the  word,  and  place  in 
conjunction  with  the  description  of  the  house.  Cole  v. 
Eawlinsofi,  {a) 

Scriven.  It  is  not  disputed  that  the  word  estate  will 
carry  a  fee,  if  an  intention  to  that  eflfect  can  be  disco- 
vered in  the  will.  But  this  will  discloses  no  intention 
either  way.  The  test  is,  whether  the  elision  of  the  word 
will  render  the  will  inoperative  as  to  the  property  in 
question,  as  it  would  have  done  in  Randall  v.  Tuchin. 
Here  it  might  be  struck  out  without  affecting  the  devise 
to  Mary  Mayor^  or  the  effect  of  the  residuary  clause. 

TiNDAL  C.  J.  The  only  question  which  we  are 
called  on  to  decide  is,  what  is  the  intention  of  the  tes- 
tator to  be  collected  from  the  language  of  this  will  ? 
After  commencing  with  a  recital  of  his  intention  to  dis- 
pose of  his  worldly  estate,  he  bequeaths  some  pecuniary 
legacies,  and  then,  by  an  intermediate  clause,  proceeds, 
*^  The  rest  of  my  estate,  the  two  houses,  one  in  St,  Joneses 
Lane^  and  the  other  in  Togwell  Courts  Chatekaus  Lane^  I 
give  to  my  loveing  wif,  Maiy  Mayor^  for  her  life,  and, 
after  her  decease,  that  in  St.  Joneses  Lane  to  my  daughter, 
Mary  Mayor  s  the  other  betweane  my  two  sons,  JoAnand 
Joseph  Mayor!^  And  the  question  is,  whether,  under  this 
devise,  the  daughter  took  a  fee,  or  an  estate  for  life  ?  We 
are  of  opinion  the  testator  intended  his  daughter  should 
take  a  fee.  First,  he  has  used  the  words,  *^  the**  rest  of 
my  estate^*  which,  it  is  admitted,  are  suflScient  to  carry 
a  fee,  unless  there  are  other  expressions  indicating  a 
different  intention.  And  the  general  rule  is  clear. 
There  are  cases  in  which  the  word  estate  unaccom- 
panied, has  been  holden  to  carry  a  fee.  There  are  cases 
in  which  it  has  been  held  to  have  the  same  effect,  al- 


(a)   I  Salk,  234. 


though 
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though  accompanied  with  descriptive  wordsy  which  might       18S2. 
seem,  at  first  sight,  to  restrain  it  to  a  description  of  locality. 
There  is  on  this  will  no  indication  of  an  intention  on  the 
part  of  the  testator  to  restrain  the  interest  of  his  daugh- 
ter to  an  estate  for  life ;  on  the  contrary,  when  he  leaves 
the  house  to  his  wife  for  life,  and  afterwards  to  his 
daughter,  it  may  be  inferred  he  meant  to  leave  to  her 
the  entirety  of  that  which  he  had  expressly  devised  to 
his  wife  for  life.     It  aids  this  construction,  that  the  tes- 
tator had  no  other  real  property,  and  that  the  residuary 
clause  could  only  apply  to  any  little*  personal  property 
which  might  remain  to  be  divided  among  his  wife  and 
children*     It  may  also  be  further  observed  in  aid  of  this 
construction,  that  the  construction  contended  for  on  the 
part  of  the  Plaintiff  would  confer  interests  so  compli- 
cated as  are  not  likely  to  have  occurred  to  any  testator. 
The  judgment  of  the  Court,  therefore,  must  be  for  the 
Defendant 

Park  J.  Looking  at  the  whole  will,  I  think  it  clear 
that  the  testator  meant  to  devise  a  fee  to  his  daughter 
Mary,  And  the  argument  which  may  be  drawn  from 
the  circumstance  that  the  testator  manifestly  knew  the 
difference  between  an  estate  for  life  and  an  estate  in  fee, 
is  sufficient  to  warrant  this  construction.  When  he 
means  to  limit  the  devise  to  a  life  interest,  he  uses  the 
Vsrmfor  life  expressly ;  when  he  means  to  devise  a  larger 
interest  he  omits  it 

Gaselee  J.  I  have  no  doubt  whatever  as  to  the 
intention  of  the  testator  to  devise  a  fee  to  his  daughter. 

Alderson  J.  I  should  have  had  some  difficulty  if 
the  case  had  not  stated  that  the  testator  had  no  other 
real  property  ;  but  when  that  is  stated,  and  the  residu- 
ary clause  may  apply  to  personal  property,  the  devise 

Z  3  to 
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to  the  testator^s  wife  and  daughter,  standing  uncon- 
nected with  the  residuary  clause,  is  sufficient  to  give  the 
daughter  a  fee.     There  must,  therefore,  be 

Judgment  for  the  Defendant. 


jfprit  a;. 

Interlocutory- 
costs  may  be 
set  off  against 
final  costs, 
where  the 
payment  of 
them  at  the 
time  they  are 
adjudged  is 
not  strictly  a 
condition  pre- 
cedent to 
ulterior  pro- 
ceedings. 


Doe  v.  Carter. 

N 

nPHE  trial  of  this  cause  having  been  put  off  at  the 
instance  of  the  Defendant,  upon  his  undertaking  to 
pay  the  costs  of  the  day,  a  rule  nisi  had  been  obtained  to 
set  off  the  interlocutory  costs  so  due  to  the  lessor  of  the 
Plaintifi^  against  the  costs  on  the  verdict  which  was  given 
for  the  Defendant. 

Andreaos  Seijt  opposed  the  rule  on  the  ground  that 
the  payment  of  these  interlocutory  costs  was  a  condition 
precedent,  without  which  the  Defendant  could  not  have 
been  allowed  to  put  off  the  trial.  The  Plaintiff,  there- 
fore, was  entitled  to  stand  in  the  same  position  as  if  he 
had  received  the  costs  at  the  time.  In  Aspinall  v. 
Stamp  (a),  a  defendant  was  by  a  Judge's  order  allowed 
to  go  to  trial  upon  certain  terms,  upon  payment  to  the 
plaintiff  of  a  certain  sum  of  money,  and  the  costs  incurred 
up  to  the  date  of  the  order;  but  the  plaintiff  having 
consented  to  the  trial  proceeding  on  those  terms  before 
the  costs  had  been  paid,  it  was  held  that  the  defendant, 
who  obtained  the  verdict,  was  bound  to  pay  those  costs, 
and  could  not  set  them  off  against  those  afterwards  taxed 
for  him  on  the  postea.  Andrews  also  relied  on  the  lien 
of  the  Plaintiff's  attorney,  who  deposed  that  he  should 
be  a  loser  by  the  Plaintiff  if  these  costs  were  set  off. 


(a)  zB.^C.  10%. 


Wilde 
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IVilde  Serjt  The  payment  of  the  costs  in  Aspifial  v.  1832. 
Stamp  was  a  condition  precedent  imposed  on  the  De- 
fendant, mrhich  the  Plaintiff  did  not  waive  by  consenting 
to  go  to  trial ;  and  that  was  the  ground  of  the  decision. 
But  here  tlie  order  for  payment  might  be  enforced  at  any 
time;  and  the  Plaintiff  could  go  to  trial  whether  the 
costs  were  paid  or  not 

As  to  the  attorney's  lien)  his  a£5davit  does  not  dis- 
close an  jr. 

TindalCJ.    The  order  for  the  payment  of  the 
interlocutory  costs  in  this  case  was  not,  strictly  speak- 
in^    a  condition  precedent;   but  it  was  a  bargain  of 
vrhich    the  Defendant  has   had  the  advantage;    and 
though  if  the  Plaintiff's  attorney  bad  proceeded  strictly 
he  might  at  once  have  obtained  the  costs  by  attachment, 
that  ought  not  to  be  urged  too  strongly  against  him, 
the  omission  being  in  effect  an  indulgence  to  the  De- 
fendant   We  think,  therefore,  that  upon  the  Plaintiff's 
attorney  satisfying  the  prothonotary  that  any  thing  is 

due  to  him  from  the  Plaintiff  in  respect  of  this  cause,  his 
lien  should  be  allowed ;  and  that,  subject  to  such  lien, 
the  set-off  prayed  should  be  allowed. 

Rule  absolute  accordingly. 


Hutchinson  v.  Blackwell.  April  57. 

^\)^HEN  this  cause  was  at  issue  and  the  record  had  A  Bubmisslon 

been  passed,  the  jury   process  issued,   and   the  *°  "*  , 

venire  had  been  returned  by  the  sheriff,  but  before  the  subject  matter 

thereofy  and 
the  issue  tbereifif  to  the  award  of  a  barruter,  does  not  authorize  him  to  order  a  v^« 
diet  to  be  entered  up* 

Z  4>  cause 
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1833.       cause  had  been  entered  for  trial,  it  was  by  a  submission 
JjJ^^rrlj  made  in  the  Court  of  Kin^s  Benchj  which  recited  that 
V.  this  action  was  pending  in  the  Court  of  Common  Pleas, 

Blackwkll.  agreed  by  the  parties  "  to  leave  the  same,  and  the  sub- 
ject-matter thereof,  and  the  issue  therein,  and  the  costs 
of  such  action/'  to  the  arbitrament,  final  end,  and  deter- 
mination of  a  barrister,  and  to  abide  by  and  perform 
such  award,  order,  and  determination  as  the  said  arbi- 
trator  should  make  of  and  concerning  ^  the  matters, 
disputes,  and  differences  subsisting  between  them  as 
thereinbefore  mentioned ;  that  the  costs  of  the  reference, 
award,  and  action  should  be  in  his  discretion ;  and  that 
the  submission  thereby  made  should  be  made  a  rule  of 
the  Court  of  Kin^s  Bench. 

The  arbitrator  ordered  a  verdict  to  be  entered  for 
the  Plaintiff  for  2044.  10s.,  and  that  the  Defendant 
should  pay  the  costs  of  the  cause. 

The  submission  was  made  a  rule  of  the  Court  of 
King's  Bench. 

Taddy  Seijt.  obtained  a  rule  nisi  to  enter  up  a  verdict 
pursuant  to  the  award,  or  that  the  Defendant  should 
withdraw  his  plea  of  not  guilty  (the  action  was  in  trover) 
and  enter  a  cognovit  for  the  sum  of  204/.  lOs. 

Wilde  Seijt,  who  shewed  cause,  objected,  that  under 
this  submission  the  arbitrator  had  no  authority  to  order 
a  verdict  to  be  entered ;  that  no  jury  having  been  sworn, 
a  verdict  could  not  be  entered  on  ibepostea;  and  that, 
the  submission  having  been  made  a  rule  of  the  Court 
of  King's  Bench,  this  Court  had  no  authority  to  inter- 
fere.    When  the  Court  called  on 

Taddy.  The  arbitrator  having  authority  to  decide 
the  cause,  the  subjeet-matter  thereof,  and  the  issue 
therein^  had,  in  effect,  authority  to  enter  a  verdict,  for 

]  4  without 
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without  that  be  conld  not  detennlne  the  issue;  and  the        1833* 

application  is  necessarily  made  to  this  Court,  as  the   ,1      -      ' 
'  .  Hutchinson 

Court  of  King's  Bench  have  no  authori^  over  the  record  9. 

here.    The  agreement  to  abide  by  the  award  empowers   Blacxwell. 
the  Court  to  carry  it  into  efiect,  if  not  by  verdict,  at 
least  by  ordering  a  cognovii  to  be  entered. 

TindalCJ.  Probably  either  of  the  modes  sug- 
gested would  meet  the  substantial  justice  of  the  case ; 
but  we  must  look  to  see  whether  we  have  authority  to 
do  what  is  required.  The  terms  of  the  submission  are 
to  leave  the  causci  the  subject-matter  thereof,  the  issue 
therein,  and  the  costs  to  the  award  of  an  arbitrator. 

Now,  in  ordinary  cases,  a  provision  is  made  that  he 
shall  be  at  liberty  to  enter  a  verdict,  and  that  no  writ  of 
error  shall  be  brought  That  clause  being  omitted  her^ 
we  must  suppose  the  parties  did  not  intend  to  give  that 
authority  to  the  arbitrator,  or  any  power  beyond  that  of 
proceeding  by  attachment  for  non-performance  of  the 
award.  It  is  the  fault  of  the  parties  that  they  have, 
perhaps  inadvertently,  made  the  submission  a  rule  of 
the  Court  of  King's  Bench. 

Park  and  Gaselee  Js.  concurred. 

Alderson  J.  I  remember  an  award  being  set  aside 
in  the  Court  of  Exchequer  on  the  same  objection. 

Rule  absolute. 
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April  ^i.     B£LL  and  Another,  Assignees  of  the  Sheriff  of 

Middlesex,  v.  Foster  and  Others. 


Omisnon  in  ^  OTICE  of  bail  served  on  the  SOdi  of  January  last, 
notice  of  bail  j^  ^  cause  between  the  Plaintifis  and  Foster  and 

SiftrS^-*  Ctortow,  omitted  to  describe  the  bail  as  freeholder  or 
holders  or        householders  as  required  by  the  rule  of  Trinify  \SSl  {a)j 

d^°^**^der  ^^  ®'^  ^®^"*  ^^  notice  having  been  pursued  by  mistake. 
the  rule  of  The  Plainti£&,  instead  of  objecting  to  the  bail,  on  the 
Trim/jr  183X,  ^^  ^f  February  took  an  assignment  of  the  bail-bond 
Plaintiff  to  ^^^  commenced  proceedings  thereon.  The  Defendant 
take  an  astign-  having  given  a  regular  notice  and  put  in  and  perfected 
S^cL*      other  bail  on  the  1 1th  ofjipril. 

The  objection 

sbodd  be  jfTji^  Seqt,  on  the  part  of  the  bail  to  the  sheriff, 

the  bail  come  obtained  a  rule  nisi  to  stay  the  proceedings  on  the  bail- 
up.  bond  as  irregular. 

Jones  Seijt.  shewed  cause,  and  contended,  that  the 
original  notice  of  bail  not  being  conformable  to  the  rule 
of  Trinity  1831,  was  a  nullity;  and  that  the  Plaintiff 
being  in  the  same  condition  as  if  he  had  received  no 
notice,  was  entided  to  proceed  on  the  bail-bond.  In 
Wallace  v.  Arrawsmith  (6),  where  the  notice  of  bail  was 
a  nullity,  it  was  held  that  an  assignment  of  the  bail-bond 
was  regular. 

WUde.  The  notice  here  was  merely  informal,  not  null ; 
the  Plaintiff  should  have  taken  the  objection  when  the 
bail  came  up.  In  Wallace  v.  Arrcwsmithj  the  bail  were 
attorneys'  clerks* 

ifi)  iBingb.'ili.  (b)  iBu.fJ  P.a^. 

Tim  DAL 
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TiNDAX.  C.J.     It  appears  to  us  tliat  the  notice  was        lS3fi. 
merely  informal,  and  not  a  nullity.     It  is  true,  tlie  rule 
of  Trinity  1831  prescribes  a  form  of  notice  ;  but  it  was 
not  intended  that  every  blank  or  omission  in  the  form 
should  authorise  an  assignment  of  the  bail-bond :  that 
would  only  be  putting  the  parties  to  unnecessary  ex- 
pense, which  it  was  the  object  of  the  rule  to  prevent. 
Objecrttons  of  this  nature  should,   as  under  the  old 
practice,  be  made  when  the  bail  appear.     In  the  case  in 
Bosanqu€t  and  Ptdkr  the  bail  were  attorneys'  clerks,  who 
are  not,  under  any  circumstances,  allowed  to  be  bail. 

Park  and  Gaselee  Js.  concurred. 

Alderson  J.  By  not  taking  the  objection  at  the 
time,  the  party  deprives  the  Court  of  the  power  of  doing 
that  which  the  justice  of  the  case  may  require. 

Rule  absolute. 


UmBBAGIO  ObICINI  V*  BlIGH.  Jlpril  %f. 


^pHIS  was  an  action  of  debt  brought  to  recover  a  in  order  va 
sum  whfch  the  Plaintiff  claimed  to  be  due  to  him  •«•**>"  *  ~>* 

10  MngUind 

on  a  judgment  of  the  Vice  Admiralty  Court  of  the  island  ^^  damages 
of  Malta.    At  the  trial  of  the  cause  before  Tindal  C.  J.,  awarded  by  an 
London  sittings  after  last  Trinity  term,  a  verdict  was  q^^  abroad 
found  for  the  Plaintiff  for  299/.,  subject  to  the  opinion  the  traiucript 
of  the  Court  on  the  following  case :  —  jl*  ^^  . 

^  ceediDgB  in  the 

Admiralty  Court  should  shew  expressly,  and  not  by  mere  inference»  the  sentence  of 
the  Admiralty  Court,  and  that  the  Defendant  was  within  its  jurisdiction. 

The 
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The  Plaintiff  was  the  administrator,  under  limited 
letters  of  administration,  of  Gr^ory  Mattei^  formerly  of 
the  bland  of  Malta.  The  Defendant  was  a  captain  m 
h  is  Majesty's  navy,  and  at  the  time  the  cause  of  actioD 
arose,  commanded  a  ship  of  war  called  the  GlatUmm 

On  the  5th  of  January  1809,  a  Sicilian  vessel  called 
La  Madonna  delta  Lettera  e  Gesu  Maria  Giuseppe  was 
captured  by  the  Glaitofi  under  Captain  Bligh^  and  taken 
into  MaUttj  when  a  claim  was  made  for  the  said  ship 
and  cargo  in  the  Vice-Admiralty  Court  at  Malta  ;  and 
it  was  upon  the  proceedings  of  that  Court  in  that  cause, 
that  the  present  action  was  brought 

The  Plaintiff  produced  in  proof  of  those  proceedings, 
a  document  under  the  seal  of  the  said  Court,  of  which 
•the  following  is  a  copy :  — 

"  George  the  Fourth,  by  the  grace  of  God,  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  King, 
defender  of  the  faith :  To  all  and  singular  persons  of 
whatsoever  dignity,  state,  degree,  or  pre-eminence  they 
be,  to  whom  these  present  letters  testimonial  shall  come, 
greeting.  We  do  by  these  presents  make  known  and 
signify  unto  you,  that  upon  examining  the  records  of 
our  Vice- Admiralty  Court  of  the  island  of  Malta j  and 
territories  thereunto  belonging,  kept  by  John  Locker^ 
Esq.,  the  principal  registrar  of  the  said  Court,  we  find 
certain  interlocutory  decrees,  instruments,  and  proceed- 
ings, had,  pade,  and  prosecuted  in  our  said  Vice- 
Admiralty  Court  in  a  certain  cause  or  business,  intituled 
La  Madotma  delta  Lettera  e  Gesu  Maria  Giuseppe^ 
Francesco  Micali,  master,  taken  by  his  Majesty's  ship  of 
war  Glatton^  George  Miller  Bligkj  Esq.,  commander,  and 
brought  to  Malta^  to  the  tenor  and  effect,  and  at  the 
times  hereinafter  expressed ;  to  wit, 

*<  On  Saturday  the  25th  day  of  February  1809,  before 
the  Worshipful  John  Sewell,  Doctor  of  Laws,  Judge  of 
the  Vice- Admiralty  Court  of  the  island  of  Matta,  and 
territories  thereunto  beldnging,  in  the  court  room  situate 

in 
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On  admission  of 
the  territorial 
claim  for  the 
ship  and  car- 
go." 


in  Sirada  Mercanti^  in  the  city  of  Lcpoaletta^  in  the  said 
island  of  Malta : 

"  Present,  W.  Stevens^  deputy  registrar : 
'*  La  Madonna  delta  Lettera  e  Gesw^ 
Maria  Giuseppe^  Francisco  Mi" 
calij  master,  taken  by  His  Ma- 
jesty's ship  of  war,  Glattofij 
George  Miller  Blight  Esq.,  com- 
mander, and  brought  to  MaUa.^ 

**  RouvefiCf  for  Fenton,  prayed  the  claim  of  territory  for 
ship  and  cargo  to  be  admitted,  and  the  ship  and  cargo 
to  be  restored  with  costs  and  damages. 

<^  Jackson  prayed  the  cause  to  stand  over  until  WedneS" 
dajf^  in  order  that  the  captain  might  translate  certain  letters 
of  advice  and  invoices,  to  shew  that  part  of  the  cargo  did 
not  belong  to  the  subjects  of  his  Sicilian  Majesty. 

**  jRotwerie  objected  thereto,  and  prayed  the  cause  to  be 
heard  immediately ;  whereupon  the  Judge  directed  the 
cause  to  be  heard  this  day,  both  proctors  agreeing  to 
take  the  papers  as  translated.     The  Judge  then  gave 
leave  to  Mr.  Matfeif  the  agent  of  his  Sicilian  Majesty, 
to  amend  his  claim  if  he  thought  proper ;  whereupon 
the  Court  was  informed  Mr.  Mattei  wished  to  hear  the 
claim  as  it  then  stood;  whereupon  the  Judge  having 
heard  the  evidences  and  proofs  read,  and  advocates  and 
proctors  on  both  sides  thereon,  admitted  the  claim  for 
the  ship  and  cargo  (save  the  goods  mentioned  in  the 
bill  of  lading,  No.  19.);  pronounced  the  ship  and  cargo 
(saving  as  before)  to  belong  as  claimed ;  and,  by  inter*^ 
locutory,  decreed  the  same  to  be  restored  to  the  claimant 
for  the  use  of  the  owners  and  proprietors  thereof,  and 
reserved  the  adjudication  of  goods  in  bill  of  lading, 
No.  19.,  and  the  question  of  costs  and  damages,  to 
whensoever;  and  by  further  interlocutory  decree  pro- 
nounced freight  to  be  due  on  said  goods:  decree  of 
unlivery  of  goods  in  bill  of  lading,  No.  19.    Jacksofi 
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1832.       prayed  a  decree  of  inspection  of  said  goods,  which  the 
Judge  was  pleased  to  reject 

<<  On  Saturday  the  15th  day  oi  April  1809»  before  the 
Worshipful  John  SeweU^  &c.  on  admission  of  the  terri- 
torial claim  as  amended,  and  cm  the  question  of  costs 
and  damages,  Fenton  prayed  the  territorial  claim  inas- 
much as  amended  to  be  admitted,  and  the  remainder 
of  the  cargo  to  be  restored,  with  costs  and  damages. 

'^  Jackson  alleged  that  he  did  not  object  to  the  ad- 
mission of  said  territorial  claim  as  amended,  but  prayed 
the  Judge  to  reject  Fenton's  petition  for  costs  and 
damages.    The  Judge  having  heard  the  aforesaid  claim 
and  evidence,  and  proofs,  read  at  the  petition  of  FenioHf 
on  motion  of  counsel,  and  with  consent  of  Jackson^  ad- 
mitted the  aforesaid  claim;  pronounced  the  goods  to 
belong  as  claimed;    and  by  interlocutory  decree  the 
same  to  be  restored  to  claimant  for  the  use  of  the 
owners  and  proprietors  thereof;  and  having  heard  ad- 
vocates and  proctors  on  both  sides,  by  further  inter- 
locutory decree  pronounced  the  demurrage  to  be  due 
from  the  day  of  the  capture,  viz.  the  5th  of  January^  to 
the  4th  of  March  last,  as  also  interest  on  the  value  of 
the  cargo  for  such  period,  and  special  damage,  if  any 
could  be  shewn,  but  gave  no  costs;  and  further  re- 
served the  consideration  of  premium  of  insurance. 

**  On  Wednesday  the  14th  of  March  1810,  before  the 
Worshipful  John  SeaoeUy  &c.  the  deputy  registrar's  re- 
port, as  to  damages,  is  confirmed  if  not  objected  to  by 
this  day.  The  Judge  was  pleased  to  confirm  the  said 
report.     Present,  JUen  and  Jackson. 

<*  On  Saturday^  the  10th  of  October  1810,  before  the 
Worshipful  John  Sewell,  &c.  Fenton  and  Allen  alleged, 
that  on  the  14th  of  March  last  the  registrar  and  mer- 
chants' report  as  to  special  damages  was  confirmed, 
and  that  their  clients  had  made  repeated  application  to 
the  captor's  agent  for  the  payment  of  the  amount  of 
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^said  special  damages  as  confirmed,  but  that  he  had  not 
been  able  to  obtain  the  same ;  and  prayed  the  Judge  to 
decree  a  monition  to  issue  forth  i^inst  the  said  captors 
and  their  agent  for  the  payment  of  such  special  damages, 
and  which  the  Judge  decreed  accordingly. 

"  Monition. 
•* '  George  the  Third,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  King,  defender 
of  the  faith.  To  John  Chapman^  Gent,  Deputy  Marshal 
of  tlie  Vice- Admiralty  Court  of  the  island  o(  Malta  and 
the  territories  thereunto  belonging,  greeting :  Whereas, 
the  Worshipful  John  Sewell,  Doctor  of  Laws,  Judge  of 
the  Vice- Admiralty  Court  of  the  island  of  MaUa^  and 
the  territories  thereunto  belonging,  and  also  to  hear 
and  determine  all  and  all  manner  of  causes  and  com- 
plaints as  to  ships  and  goods  seized  and  taken  as  prize, 
specially  constituted  and  appointed,  rightly  and  duly 
proceeding  in  a  certain  cause  or  business  of  prize, 
moved  and  prosecuted  before  him  in  our  said  Court  on 
behalf  of  George  Miller  Bligh^  Esq.,  commander  of  our 
ship  of  war  Glatlon,  the  captor  of  a  certain  vessel  called 
Iai  Madonna  deUa  Lettera  e  Gem  Maria  Giuseppi^ 
whereof  Francisco  Micali  was  master,  agains(  the  said 
ship  or  vessel,  her  tackle,  apparel,  and  furniture,  and 
'all  and  singular  the  goods,  wares,  and  merchandizes 
laden  therein,  and  also  against  Gregory  Mattei^  the 
claimant  of  the  said  ship  and  cargo,  on  the  15tb  day 
of  Aprily  in  the  year  of  our  Lord  1809,  by  his  inter- 
locutory decree,  decreed  certain  goods  to  be  restored 
to  the  said  claimant  for  the  use  of  the  owners  and  pro- 
prietors thereof^  and  condemned  the  captors  in  certain 
demurrage,  costs,  and  special  damages  sustained  by  the 
claimants:  And  whereas  on  the  10th  day  of  October 
instant,  the  said  Judge  righdy  and  duly  proceeding 
at  the  petition  of  the  proctors  of  the  said  claimants, 
alleging,  that  on  the  14th  day  of  March  last  the  regis- 
trars 
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trars'  and  merchants'  report  as  to  the  special  damages 
and  demurrage  was  confirmed,  and  that  their  clients 
had  made  repeated  applications  to  the  captor's  ageoe 
for  the  payment  of  the  amount  of  s^d  special  da*- 
mages  and  demurrage,  but  that  they  had  not  been 
able  to  obtain  the  same^  hath  decreed  monition  to  issue 
forth  [against  the  said  George  Miller  Blighj  the  captor 
of  the  said  ship  and  cargo,  and  William  Robertson^  the 
agent  of  the  said  captors,  to  pay  to  the  said  claimant  the 
the  sum  of  2991  scudij  11  taris^  and  11  grains  of  Malta 
currency,  bebg  the  amount  of  said  special  damages  and 
demurrage  as  confirmed,  besides  the  charges  of  this  mo- 
nition, and  the  execution  thereof,  within  fifteen  days 
after  service  (justice  so  requiring) ;  we  do  therefore  charge 
and  strictly  enjoin  and  command  you,  that  you  omit  not 
by  reason  of  any  liberty  or  franchise,  but  that  you 
monish  or  cause  to  be  monished,  peremptorily  and  per- 
sonally, the  said  George  Miller  Blighj  commander  of  our 
said  ship  of  war  Glattony  the  captor  of  the  above  vessel 
and  her  cargo,  and  Wm.  Robertson^  the  agent  of  the  said 
captor,  to  pay,  or  cause  to  be  paid,  to  the  said  claimant, 
or  his  proctors,  the  sum  of  2991  scudi^  11  taris^  and 
1 1  grains^  being  the  amount  of  such  special  damages 
and  demurrage,  as  confirmed  as  aforesaid,  besides  the 
charges  of  this  monition  and  the  execution  thereof 
within  fifteen  days  after  service,  under  pain  of  the  law, 
and  the  peril  which  will  fall  thereon ;  and  that  you  duly 
certify  to  our  aforesaid  judge  or  his  surrogate,  what 
you  shall  do  in  the  premises,  together  with  these  pre- 
sents. Given  at  La  Valetta^  in  our  aforesaid  Vice- 
Admiral^  Court,  under  the  seal  thereof  for  causes,  this 
27th  day  of  October,  in  the  year  of  our  Lord  1810,  and 
of  our  reign  the  fifty-first. 

"  *  fV.  iStevensj  Dep.  Reg.* 
^'  Monition  against  captors  and  agents,  to 
pay  special  damages  and  demurrage. 
"  Fenton  and  Allen,  Proctors." 

Endorsed, 
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indorsed,  ^<  I,  John  Chapman^  deputy  marshal  of  the 
Vice  Admiralty  Court  of  the  island  of  Malta^  and  the 
territories  thereunto  belonging,  do  hereby  certify  that 
the  within  original  monition  was  personally  served  on 
the  within-mentioned  W.  Robertson^  by  shewing  to  him 
the  within  monition  under  seal,  and  by  leaving  with  him 
a  true  copy  thereof.    And  I  do  also  certify  that  the 
aforesaid  monition  was  not  served  on  the  within-men- 
tioned George  Miller  Blighj  by  reason  of  his  having  left 
this  island  some  time  ago,  and  that  he  has  not  at  present 
returned  to  Malta.    Witness  my  hand  this  8th  day  of 
'Noroember  1810,  &c. 

*^  Madonna  della  LeUera^  &c.  Francisco  Michalip 
M'.  This  14th  day  of  November  1810,  appeared  per- 
sonally John  Chapman^  of  the  city  of  Valetta^  gent^ 
deputy  marshal  of  the  Vice  Admiralty  Court  of  the 
island  oi  Malta  and  the  territories  thereunto  belongings 
and  made  oath  that  the  contents  of  the  certificate  en- 
dorsed on  the  back  of  the  annexed  monition, .  and  to 
which  he  hath  subscribed  his  name,  were  and  are  true. 

**  Sworn  before  me, 

"  Bobert  Forrist. 

^^  On  Monday  the  28  th  November  1810,  before,  &c., 
Fenton  returned  the  monition  duly  executed,  and  prayed 
an  attachment.  Jackson  appeared  for  Mr.  W.  Robertson^ 
and  alleged  him  not  to  be  the  agent  of  his  Majesty's 
ship  Glatton^  and  that  he  was  not  in  possession  of  any 
efiPecta  belonging  to  the  said  ship,  and  prayed  him 
to  be  dismissed  from  all  observance  of  justice  in  that 
matter. 

^  All  and  singular  which  premises,  as  they  have  been 
drawn  up  and  passed  in  our  aforesaid  Vice  Admiralty 
Court,  so  we  have  thought  fit  that  the  same  should  be 
exemplified  unto  you ;  and  we  do  attest  that  the  same 
do  agree,  having  been  faithfully  compared  with  their 
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respective  originals,  remaining  an  record  in  oar  oonit 
aforesaid.  In  witness  whereof  we  have  caused  the  seal 
of  our  aforesaid  Vice  Admiralty  Court  to  be  hereunto 
affixed.  Given  at  La  Valetta\  Malta^  this  8th  day  of 
Majf^  in  the  year  of  our  Lord  1828,  and  of  our  reign 
the  ninth. 

*<  J.  LoeheTy  R^^istrar.' 
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A  witness,  who  had  practised  for  many  years  in  the 
Vice  Admiralty  Court  at  Malia  as  a  proctor,  stated, 
that  the  usual  course  of  proceeding  in  prize  causes  is, 
that  the  ship's  papers  and  affidavits  are  first  brought 
in  before  a  surrogate,  and  that  the  ship's  papers  dis- 
close who  are  the  owners;  after  which  a  monition  is 
directed  to  be  issued,  calling  upon  all  persons  to  ap- 
pear and  make  known  their  claims.  This  monition  is 
usually  .stuck  upon  ^Change.  After  such  monition  is 
returned,  the  claim  is  generally  made.  It  is  a  claim 
with  an  affidavit  annexed  in  support  of  it;  and  such 
claim  and  affidavit  shew  in  whose  behalf  and  what 
right  the  daim  is  made.  The  claim  and  affidavit  in 
the  present  cause  are  not  comprised  in  the  document 
produced.  This  cause  is  taken  up  from  the  admission 
of  the  claim.  The  witness  stated  he  was  not  aware 
there  were  any  other  proceedings  in  the  progress  of  (he 
cause  besides  those  which  appeared  in  the  document 
produced;  and  that  he  believed  there  were  no  steps 
taken  before  the  first  which  was  entered  on  the  docu- 
ment produced,  but  that  it  did  not  contain  a  transcript 
of  all  the  acts  of  court :  there  were  other  acts  of  court, 
such  as  assigning  a  proctor  for  the  captors;  return- 
ing the  monition;  and  the  affidavit  and  claim.  He 
further  stated,  that  he  thought  the  document  contained 
the  whole  of  the  proceedings  from  the  monition ,  and 
that  there  would  be  no  other  formal  adjudication  beyond 
that  which  appeared  on  the  document  produced;  that 

the 
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the  monition  set  forth  in  the  document  produced  is  the 
last  monition,  and  is  served  on  the  agent,  if  the  party 
cannot  be  found,  and  there  be  an  agent  regularly  ap* 
pointed  :  after  service  of  the  last  monition,  an  attach- 
ment issues  if  the  money  be  not  paid;  but  an  at- 
tachment does  not  issue  without  service  of  the  last 
monition  on  the  party,  or  an  agent  regularly  appointed 
by  him.  Before  the  claim  is  put  in,  the  captain,  mate, 
and  principal  officers  are  usually  examined. 

^The  Glatton  was  paid  off  in  England  in  October  1809. 
Some  evidence  was  given  to  shew  that  this  judgment 
vras  still  unsatisfied;  and  that  point  was  left  by  the 
Chief  Justice  to  the  jury,  who  found  for  the  Plaintiff. 

It  was  agreed  that  either  party  was  to  be  at  liberty  to 
refer  to  the  proceedings;  and  the  question  for  the 
opinion  of  the  Court  was,  Whether  the  Plaintiff  was 
entitled  to  recover?  If  the  Court  should  be  of  opinion 
that  he  was,  then  the  verdict  was  to  stand ;  if  other- 
wise,  judgment  of  nonsuit  was  to  be  entered. 
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Stephen  Serjt.  for  the  Defendant,  (a)  There  are  five 
objections  to  the  Plaintiff's  recovering  in  this  action. 

First,  it  nowhere  appears  upon  this  transcript  that 
the  Defendant  had  notice  of  the  proceedings  in  Malta ; 
on  the  contrary,  it  may  be  inferred,  as  in  Buchanan  v. 
Sticker  {b\  and  Cavan  v.  Stewart  {c\  that  the  Defendant 
was  never  within  the  jurisdiction  of  the  Court.  Now 
in  Buchanan  v.  Rucker^  which  was  an  action  upon  a 
judgment  obtained  against  the  defendant  in  the  island 
of  TabagOy  the  Court  held  the  proceedings  invalid,  be- 
cause it  did  not  appear  that  the  defendant  had  ever 
been  in  the  colony,  had  property  there,  or  was  subject 


(a)  For  the  sake  of  avoidii^ 
repetition)  the  argument  for  the 
Defendant  is  stated  first)  although 
thePlaintiflT's  counsel  commenced 
as  usual. 
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1832.  to  the  jurisdiction  of  the  colonial  court;  and  in  Caxxtn 
y.  Stewart^  where  the  defendant  was  sued  on  a  Jamaica 
judgment,  Lord  Ellenboroag?t  said,  that  it  ought  to  have 
been  proved  that,  at  least,  he  was  once  in  the  island  of 
Jamaica. 

Secondly,  the  transcript  offered  by  the  Pkintiff  of 
the  proceedings  in  the  Vice  Admiralty  Court  is  a  docu- 
ment too  imperfect  for  this  Court  to  proceed  on.  If  the 
Plaintiff  was  not  bound  to  set  forth  the  whole  of  the 
proceedings,  at  least  he  should  have  set  forth  the  parts 
material  to  his  own  case ;  as,  for  instance,  the  appear- 
ance of  the  Defendant  or  the  appointment  of  a  proctor 
to  act  for  him :  above  all,  the  judgment  of  the  Court, 
which  is  nowhere  stated.  It  lies  on  the  Plaintiff  to 
make  the  proper  extracts,  or  to  shew  the  whole  of 
the  proceedings,  and  that  they  are  conclusive  against 
the  Defendant.     Plummer  v.  Woodbume.  {a) 

Thirdly,  it  does  not  appear  that  these  proceedings 
were  final  in  the  Vice  Admiralty  Court.  According  to 
the  definition  in  BrawrCs  Civil  LamOi  p.  494.,  a  sentence 
is  interlocutory  where  a  further  sentence  is  to  be  ex- 
pected. Up9n  this  transcript  it  appears  that  many 
points  remain  to  be  adjudicated,  and  there  is  no  find- 
ing that  any  precise  sum  is  due  from  the  Defendant 
In  Efnerson  v.  Lashley{b)  and  Fry  v.  Malcolm  {c)  it 
was  expressly  holden  that  actions  cannot  be  main- 
tained on  a  mere  interlocutory  order.  An  action  on 
a  judgment  only  lies  where  a  debt  or  duty  can  be 
implied  which  a  court  of  law  can  recognise.  And  in 
Carpenter  v.  Thornton  {d)  the  Court  held  that  a  con- 
tract could  not  be  implied  from  a  decree  of  a  court 
of  equity  (in  a  suit  for  specific  performance)  to  pay  in- 
terest on  the  purchase- money  of  an  estate.    BayleyJ* 

(a)  d^B.^  C*  6»5.  (c)  4  Taunt.  70s. 

lb)  %  U.  BL  A48.  {d)  zB.V  A.  54. 
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said,  <<  The  foundation  of  the  suit  in  equity  in  this 
case  seems  to  have  been  an  equitable  obligation,  on 
the  part  of  the  •  Defendant,  to  pay  the  money.  This 
action,  if  it  can  be  maintained  at  all,  must  be  founded 
upon  a  legal  obligation  to  pay.  The  decree  in  equity 
merely  ascertains  that  the  Defendant  is  under  an  equit-* 
able  obligation  to  pay ;  it  does  not  go  further,  and  shew 
that  there  is  any  legal  obligation  to  pay."  And  Hol^ 
Toyd  J.  said,  **  In  the  case  of  judgments  of  inferior 
courts,  and  courts  not  of  record,  where  the  law  implies 
a  promise  to  pay,  it  is  to  pay  a  legal  debt.  Wherever 
there  is  a  debt  at  law,  the  Court  will  presume  that  the 
party  promises  to  do  that  which  the  law  requires.  When 
the  debt  is  founded  upon  equitable  considerations  alone, 
it  may  be  enforced  by  the  authority  of  the  Court  which 
ordered  it  to  be  paid.  The  law,  in  such  a  case,  does 
not  imply  a  promise.  There  is  no  instance  of  an  actioii 
brought  on  a  rule  of  Court  for  payment  of  money. 
The  mode  of  enforcing  such  an  order  is  by  attachment^ 
for  contempt  in  not  obeying  the  order  of  the  Court. 
Now,  although  that  does  not  absolutely  shew  that  such 
an  action  is  not  maintainable,  yet,  where  no  such  action 
has  ever  been  maintained,  it  lies  on  the  party  bringing 
such  action  to  state  a  clear  principle  on  which  it  is 
maintainable.''  In  Herdy  ▼.  Soper{a)  there  was  a 
balance  of  account  and  an  agreement  to  refer,  from 
which  a  promise  to  pay  might  be  implied,  and  Lord 
Tenterden  said,  that  the  action  would  lie  for  the  balance 
of  an  account,  but  not  on  every  order  of  a  court.  In 
Smith  v.  Whalley  {b)  there  was  also  an  agreement 

Fourthly,  it  nowhere  appears  upon  the  transcript  in 
what  right  McUtei  acted,  or  that  he  had  any  interest  in 
the  subject  of  the  suit.  It  is  rather  to  be  collected  that 
he  was  a  mere  agent  of  the  government  whose  rights 


(a)  a  Mann.  H  Rj»  153. 


{b)  %B.^P.  48*. 


Aa  3 


had 
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had  been  violated  by  the  capture  of  tlie  ship  in 
qaestion ;  such  agents  being  usually  parties  to  suits  of 
this  kind;  Tme  Gebroeders {a) ;  but  that  would  give 
neither  to  him  nor  to  his  administrator  any  interest  in 
the  sum  now  sought  to  be  recovered.  Thus  in  PigM 
V.  Thompson  {b\  where  A.  agreed  in  writing  to  pay  the 
rent  of  certain  tolls  which  he  had  hired,  *'  to  the 
treasurer  of  the  commissioners;''  it  was  held,  that  no 
action  for  the  rent  could  be  maintained  in  the  name  of 
the  treasurer.  And  this  Court  may  examine  and  im- 
peach  the  legality  of  foreign  judgments.  Amot  v.  Bed" 
fern  (c),  Walker  v.  Witter,  (rf) 

Fifthly,  this  is  in  efiect  a  question  of  prize  or  no 
prize,   over  which  the   Court  of  Admiralty  has  ex- 
clusive jurisdiction.    Thus  in  Le  Caux  v.  "Eden  {e)  it 
was  held  that  an  action  would  not  lie  at  common  law 
for  false  imprisonment,  where  the  imprisonment  was 
merely  in  consequence  of  taking  a  ship  as  prite^  although 
the  ship  had  been  acquitted.     And  WiUes  J.  said,  *^  I 
am  of  opinion  that  the  action  is  not  maintainable.     I 
may  perhaps  go  upon  narrower  ground  than  the  rest  of 
the  Court,  but  the  rule  I  would  lay  down  is,  that,  where 
the  injury  is  the  necessary  and  natural  consequence  of 
the  capture,  the  Court  of  Admiralty  has  the  sole  and 
exclusive  jurisdiction."    And  Boiler  J.  said,  "  There  is 
no  case  in  which  it  has  ever  been  holden  that  such  an 
action  would  lie;  and,  if  it  could  be  maintained,  there 
are»  in  every  war,  such  frequent  opportunities  for  il, 
that  it  must  have  happened  in  every  day's  practice,  or 
some  instances,  at  least,  must  have  been  in  the  memory 
of  those  who  have  had  long  experience  in  Westminster 
Haiti  but  there  is  not  the  smallest  trace  of  such  a 


(a)  3  Rot.  z62. 
(A)  3J5.£«f/>.  147. 
(c)  ^BittghkZs^' 


{d)  DougLi. 
{e)  Dough  s^^* 


deter- 
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determination,  or  even  dkkan^  in  any  Court  in  Eng^       1833. 

■• 
{^jBderson  J»    In  Le  Caux  v.  Eden  the  Conrt  weK 

called  on  to  draw  an  inference  from  the  foreign  jiidg^ 

menty  namely,  that  the  party  was  entitled  to  damages  t 

here  we  are  only  asked  to  enforce  the  payment  of  the 

sum  specified  in  the  monition.]    Bat  that  involves  the 

original  question  of  priae  or  no  prise:     The  principle 

established  in  Le  Caux  v.  Eden  viBs  acted  on  in  MiicheU 

V.  Bodney  (a)  and  Sinclair  ^^  Ftaser^  there  cited. 

Wilde  Seijt.  contra.  1/  It  sufficiently  appears  on 
this  transcript  that  the  Defendaiit  had  notite  of  the 
proceedings  of  the  Court  of  Vice  Admiralty,  and  was 
properly  subjected  to  its  jnrisdicdon.  Indeed  in  the 
suit  in  that  Court  he  must  have  been  the  actor,  and 
have  required  the  appearance  of  the  parties  interested 
in  the  captured  vessel.  That  vessel  is  alleged  to  have 
been  taken  by  the  GUaton^  of  which  the  Defendant  was 
the  commander.  Now  it  is  the  duty  of  the  captor  to 
proceed  to  condemnation;  38  G.S.  c.66.;  Case  of  The 
WiUiam  (&),  The  Htddah  {c\  The  Susanna  {d) ;  he  is  the 
only  person  liable  for  damages ;  and  his  acts  bind  all  per«> 
sons  under  him ;  Diligentia  {e) ;  and  upon  the  evidence 
before  this  Court,  the  monition  appears  to  have  issued  in  a 
proceeding  ^in  the  Court  of  Vice  Admiralty  for  the  con* 
demnation  of  the  Madonna.  Every  thing  incidental  to 
such  a  proceeding,  such  as  the  appointment  of  proctors, 
the  examination  of  evidence,  and  all  that  precedes  the  sen- 
tence of  the  Court,  must  be  presumed  to  have  been  rightly 
done.  The  Court  must  be  accredited  for  the  due  ob» 
servance  of  its  own  pracdce ;  and  as  the  suit  could  not 
have  existed  except  upon  the  captor  or  his  agent  pro» 

(a)  %Br.P.C.A%S*  (^)  6120^48. 

(^j  4JM.ai4.  \e)  ii)M/#,404. 

\e)  S^^'^35' 

A  a  4  ceeding 
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1832.  ceeding  for  condemnation,  it  sufficient! j  appears  that  be 
had  notice  of  the  suit,  and  was  within  the  jurisdiction  of 
the  Court 

2.  The  Court  of  Vice  Admiralty  receiving  credit  for 
the  correctness  of  its  intermediate  proceedings,  the 
monition,  which  is  equivalent  to  a  writ  of  execuUon, 
refers  to  the  judgment  of  the  Court,  and  sufficiently 
establishes  the  exbtence  and  amount  of  a  debt,  the  pay- 
ment of  which  this  Court  will  enforce.  It  is  no  doubt 
necessary  that  a  certain  amount  should  be  shewn ;  Hall 
V.  Odber  (a) ;  but  when  that  is  established,  it  is  for  the 
Defendant  to  impeach,  if  he  can,  the  regularity  of  the 
judgment ;  Galbraith  v.  Neville  (b) ;  and  the  Plaintiff  is 
not  bound  to  set  out  the  whole  proceedings ;  Appleton  ▼• 
Lord  Braybrook.  {c)  In  Buchanan  v.  RuckeTf  and  Cavan 
T.  Slewartf  it  appeared  on  the  proceedings  that  parties 
entitled  to  notice  had  never  been  summoned  to  appear; 
though  that  would  not  invalidate  a  judgment  where  by 
the  law  of  the  country  the  Court  had  authority  to  pro* 
ceed  in  the  absence  of  the  party;  Douglas  v.  Forrest  (d); 
but  here  the  Defendant  Bltgh^  being  the  actor  in  the 
Vice  Admiralty  Court,  was  the  person  to  summon,  not 
to  be  summoned. 

S.  The  proceedings,  as  set  out  on  this  record,  are 
not  interlocutory  in  the  sense  in  which  that  term  is  used 
in  English  law,  but  final  and  conclusive.  Restoration 
of  the  captured  vessel  is  ordered,  and  a  sum  to  be  paid 
for  the  damages  of  detention.  Nothing  further  was  to 
be  expected  from  the  Court,  which  is  the  test  that  the  pro- 
ceeding is  at  an  end,  and  the  judgment,  though  termed 
interlocutory  in  the  civil  law,  has  the  effect  of  a  definitive 
sentence.  '^Illud  dicitur  decretum  interlocutorium,  ha^ 
bens  vim  sententiis  d^nitivce^  quando  illud  decretum  est 


i 


a)  JiEast,tiS.  (c)  6MA!fS.$4' 

b)  Cited  in  4  T.R.  191.      (d)  4  Bingh.  686. 


finale 
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finale  et  non  speratur  alb  sententia  seu  aliud  decretum        18S2. 
super  illo  articulo,  re,  vel  caus&,  sed  per  illud  imponitur 
finis  illi  rei  de  qua  interlocutum  est"  {a)     That  is,  on  the 
main  point  of  the  suit,  for  the  question  of  costs  is  inci- 
dental to  every  judgment,  and  does  not  affect  its  conclu- 
siveness on  the  point  to  be  decided.     The  3S  G.  3.  c.  66. 
$•  28.  expressly  enacts,  that  the  decisions  of  Admiralty 
Coarts  shall  have  the  force  of  a  definitive  sentence.     If 
so,  the  amount  of  damages  awarded,  which  is  sufficiently 
disclosed  by  the  monition,  is  a  legitimate  cause  of  action 
in  the  Courts  of  this  country.    In  Gilberts  treatise  on 
debt  (6)  it  is  laid  down  *^  that  the  act  of  law,  that  is,  the 
judgments  or  acts  of  courts  of  justice,  may  reduce  men's 
acts  of  any  sort  to  a  certain  value,  whether  they  be 
acts  of  benefit,  or  of  injury  and  injustice.    And  when  a 
certain  value  is  set  upon  such  action,  it  creates  a  debt 
to  the  party  to  whom  it  is  by  law  appointed,  for,  though 
there  be  no  actual  contract,  yet  the  debt  arises  ex  quasi 
contractus  for  as  it  is  common  justice  to  repair  injuries, 
so  when  the  law  has  settled  the  compensation  of  the 
injury,  the  law  supposes  a  contract  engaging  the  party 
to  make  a  compensation.     Besides,  the  law  being  the 
common  rule  to  settle  all  disputes,   when  once  the 
quantum  of  the  damage  or  injury  is  adjusted  by  the 
decision  of  one  of  its  courts,  that  decision  or  judgment 
ought  in  right  reason  to  create  a  debt,  as  much  as  if  the 
parties  themselves  had  chosen  arbitrators  to  determine 
between  them,  who  had  awarded  a  certain  sum  of  money, 
which,  as  has  been  already  observed,  might  be  reco- 
vered by  an  action  of  debt."     So  Blackstone  says  (c), 
*'  That  if '  one  hath  once  obtained  a  judgment  against 
another  for  a  certain  sum,  and  neglects  to  take  out  exe- 
cution thereupon,  he  may  afterwards  bring  an  action  of 

(a)  Ougbton^  ord%  Judie,  tit.  {h)  Gilbert* s  Law  and  Eqid'   . 

i»3*  ^J9  390- 

(e)  3  Comm.  159. 

debt 
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1882.  debt  upon  this  judgment,  and  shall  not  be  put  upon  the 
proof  of  the  original  cause  of  action;  but  upon  shewing 
the  judgment  once  obtained,  still  in  full  force,  and  yet 
unsatisfied,  the  law  immediately  implies  that  by  the 
original  contract  of  society  the  defendant  hath  contracted 
a  debt^  and  is  bound  to  pay  it."  The  principle,  there* 
fore,  laid  down  by  Lord  Tenterden  in  Carpenter  r. 
T^omiont  that  an  action  on  a  judgment  only  lies  where 
the  Court  can  review  the  grounds  of  the  judgment, 
appears  too  nairrow,  for  that  would  exclude  actions  on 
judgments  of  record.  Even  in  CarpetUer  v.  Thomtonf 
Lord  Tenterden  takes  a  distinction  between  the  jndg^ 
ments  of  courts  in  this  country  and  those  of  foreign 
courts.  The  decision  in  Hefibf  v.  Soper  shews  that  it 
was  not  intended  to  lay  down  the  principle  so  Inroadly 
as  it  appears  in  Carpenter  v.  Thomtcn.  There  it  was 
held  that  an  action  would  lie  upon  the  decree  of  a 
colonial  court  of  equity  for  the  balance  of  an  account 
betwe^i  partners.  In  such  action  the  Court  would  look 
aft  the  substance,  without  regarding  the  form  of  the  pro- 
ceedings upon  which  the  decree  was  founded.  And 
Courts  here  do  not  exact  the  proof  of  strict  regularity  in 
the  proceedings  of  foreign  courts.  In  Mdony  v.  Gib^ 
b(ms{a)  the  Court  assumed  that  the  attorney  in  the 
foreign  court  was  well  appointed ;  and  if  the  judgment 
in  such  a  court  appear  to  be  final,  Bemardi  v.  Mot^ 
teux{b\  it  has  always  been  held  that  an  action  lies  here 
for  the  amount     Walker  v.  Witter,  {c) 

4.  Whether  Mattel  was  the  person  endded  to  claim 
damages  was  altogether  a  quesdon  for  the  Court  off 
Vice  Admiralty,  Sinclair  v.  Fraser{i)i  which  cannot  be 
presumed  to  have  erred  so  far  as  to  have  admitted  im« 
proper  parties  to  the  suit ; 

{a)  %CampLso%.  (c)  DougLu 

(^)  Doug/.  SIS*  (<0  ^oHowcil'j  St.  7r.468. 

5.  And 
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5.  And  the  less,  as  that  Court  has  undoubtedly  ex- 
clasiTe  jurisdiction  in  the  question  of  prize.  So  that  the 
Courts  here  will  not  interfere  by  prohibition,  even  if  they 
take  a  view  of  the  law  on  that  subject  different  from  the 
view  taken  by  the  Admiralty  Court;  Ijord  Camden  v. 
Home  (a) ;  and  whatever  is  incidental  to  such  a  question, 
as  the  amount  of  damage  or  the  like,  can  also  only  be 
tried  there ;  Faith  v.  Pearson  (i).  Smart  v.  W€iff{c) ;  but 
when  the  amount  to  be  paid  has  been  once  ascertained,  a 
debt  is  established,  the  discharge  of  which  the  Courts  here 
will  enforce  by  the  same  remedies  as  any  other  debt 


1832. 


TiNDAi«  C.  J.    Shaped  as  these  proceedings  are,  the 
Court  cannot  with  sulBBcient  certainty  see  on  the  face  of 
them  that  which  is  necessary  to  make  the  Defendant 
liable  in  this  action;  and  what  weighs  most  with  me 
is,  that  the  Defendant  nowhere  appears  to  have  been 
brought  within  the  jurisdiction  of  the  Vice  Admiralty 
Court,  but  that  the  proceedings,  as  set  out,  are  upon 
the  face  of  them  imperfect     The  only  mention  of  the 
Defendant  is  where  the  captured  vessel  is  styled  <'  Idi 
Madofta  della  Lettera,  taken  by  his  Majesty's  ship  of  war 
Glatton,    Qeorge  Miller  Bligh^  Esq.  commander,   and 
brought  to  Malta.''    Now  that  mode  of  expression  does 
not  convey  the  idea  that  Bligh  was  present  on  the  occa- 
sion of  the  proceedings  in  the  court  at  Malta^  for  a  cap- 
tured vessel  is  commonly  sent  to  port  for  condemnation  in 
charge  of  a  prize  master.     Neither  does  it  appear  that  he 
was  present  in  October  1810,  when  application  was  made 
for  a  monition;  for  it  is  granted  upon  an  allq^ation  that 
the  proctors  had  made  '*  repeated  applications  to  the  cap- 
tor's agent  for  the  payment  of  the  amount  of  the  special 
damages  as  confirmed,  but  that  they  had  not  been  able 


{a)  X  H.  BL  476.     4  T.  R. 
38a.    6  Br.  P.  C.  20$. 


(h)  %  Marsballi  izt* 

\c)  3  r.  JR.  393.  343*  345* 


to 
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to  obtain  the  same."  On  the  contrary,  it  appears,  from 
the  language  of  the  return  to  the  monition,  that  he  was 
not  present,  the  deputy  marshal  certifying  that  '*  the 
monition  was  not  served  on  the  within-named  George 
Miller  Blight  by  reason  of  his  having  left  the  island 
some  time  ago,  and  that  he  has  not  at  present  returned 
to  Malta.**  It  is  left  in  uncertainty  when  he  quitted 
the  bland,  and  we  may  fairly  infer  that  if  it  had  been 
possible,  it  would  have  been  stated  on  the  proceedings 
that  he  was  present  But  I  do  not  rely  on  that  alon^ 
for  his  personal  attendance  was  not  strictly  necessary, 
and  it  was,  as  has  been  forcibly  urged,  his  duty  to  pro- 
ceed to  a  port  for  the  due  condemnation  of  the  captured 
-ve^el.  Still  there  was  something  to  be  done  in  the 
Admiralty  Court  on  his  part  and  with  his  authority; 
the  appointment  of  a  proctor  ought  to  have  been  pro- 
perly authenticated ;  and  if  that  took  place,  I  cannot 
see  why  the  statement  of  it  is  omitted  on  this  transcript. 
A  proctor  has  much  more  power  than  an  attorney ;  he 
is  styled  dominus  litis;  he  is  appointed  with  solemnity 
by  an  instrument  under  seal,  or  by  the  Judge ;  and  his 
appointment  is  a  matter  of  record;  Clerke^s  Praxis^ 
2d  part*  It  appears,  on  this  transcript,  that  all  the 
proceedings  of  the  Court  have  not  been  set  out,  for  it 
recites,  **  The  Judge  having  pronounced  the  goods  to 
belong  as  claimed,  and  by  interlocutory  decree  the  same 
to  be  restored  to  the  claimant  for  the  use  of  the  owners 
and  proprietors;"  but  this  interlocutory  decree  is  no- 
where set  out  Now  it  was  the  business  of  the  Plaintiff  at 
least  to  make  the  necessary  selection  for  the  information 
of  this  Court ;  and  the  fair  inference  from  the  omissions 
is,  that  the  whole  of  the  proceedings,  if  set  out,  would 
not  have  shewn  the  appointment  of  any  proctor  for 
Bligh.  It  further  appears  that  no  agent  of  Bligh's  re- 
sided in  Malta.  The  monition  indeed  is  served  on 
Bobertsoriy  but  in  the  next  proceeding  it  is  stated  that 

Jackson 
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Jackson  appeared  for  him,  and  <^  alleged  him  not  to  be 

the    agent  of  his  Majesty's  ship   Glatton^  and  that  he 

was   not  in  possession  of  any  effects  belonging  to  the 

said  ship.''     This  allegation  is  not  contradicted,  but 

thereupK>n  the  proceedings  terminate;  from  which  we 

must  infer  that  the  applicants  were  incompetent  to  deny 

the  allegation  of  Jackson^  and  that  Bobertson  must  be 

taken  not  to  have  been  the  agent  of  the  Defendant     If 

so,  the  proceedings  against  him  have  been  carried  on 

when  neither  he  was  present  nor  any  proctor  or  agent 

to  attend  to  his  interests.     And  though  the  Plaintiff*  has 

set  out  the  monition,  which  is  in  the  nature  of  a  writ  of 

execution,  he  has  nowhere  stated  the  judgment  on  which 

that  monition  is  grounded.     When  the  Plaintiff*  had 

the  power  of  producing  the  proceedings  which  have 

been  thus  withheld,  we  should  proceed  in  the  dark  if 

without  more  precise  information  we  were  to  hold  the 

Defendant  liable.    It  is  of  extreme  importance  that  the 

Plaintiff*  should  be  held  strictly  to  the  proof  of  his 

claim,  for  the  consequences  would  be  serious  to  the 

Defendant  if  he  should  be  held  liable  to  this  demand 

after  a  lapse  of  twenty-two  years ;  when  he  can  neither 

investigate  the  claim  nor  recover  over  from  parties  who 

originally  might  have  been  liable  to  contribute.     The 

ground  of  my  decision,  however,  is,  that  I  do  not  see 

my  way  on  these  proceedings,  which  are  manifestly  so 

imperfect,  to  find  the  Defendant  liable.   On  that  ground 

alone  I  think  there  ought  to  be  judgment  of  nonsuit. 


Park  J.  It  is  not  necessary  for  us  to  proceed  on 
any  other  ground  than  the  glaring  defect  of  these  pro- 
ceedings. No  libel  is  stated,  no  responsive  allegations. 
It  does  not  appear  for  whom  Mattel  claimed,  nor  what 
was  the  judgment  on  the  subject  of  damages ;  the  mo- 
nition is  ordered  to  be  served  on  Bligh  or  his  agent, 
and   it  is  served  on  Robertson^   who  disclaims  being 

agent, 
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V. 

Bligh. 


agent,  or  having  any  effects  of  the  captors.  In  short, 
the  whole  proceedings  are  so  imperfect  that  it  is  im- 
possible for  us  to  come  to  any  decision  on  them,  and 
after  a  lapse  of  twenty-two  years,  the  case  has  an  ex- 
tremely suspicious  appearance. 


Gaselbe  J.  I  think  there  can  be  no  doubt  of  the 
authority  of  this  Court  to  entertain  the  Plaintiff's  suit, 
if  the  judgment  in  the  Vice  Admiralty  Court  had  been 
properly  set  out;  for  that  judgment  appears  to  have  been 
final.  And  uk  to  the  appearance  of  the  Defendant  Bltgif 
there  is  a  great  deal  in  the  argument,  that  he,  as  captor, 
was  bound  to  take  the  cause  into  the  court  at  Malta :  but 
the  ground  of  my  decision  is,  that  this  transcript  discloses 
no  decree  for  the  payment  of  any  specific  sum  :  for  the 
monition  is  no  part  of  the  judgment ;  it  is  either  the 
equivalent  of  a  writ  of  execution,  or  a  prelude  to  it  by 
way  of  attachment;  and  this  Court  cannot  consider  an 
instrument  in  such  a  form  as  sufficient  evidence  of  a 
judgment  to  the  same  amount.  The  transcript,  there- 
fore, being  defective  in  not  stating  a  decree  for  any 
specific  amount,  the  Plaintiff  has  &iled  to  establish  any 
cause  of  action,  and  a  nonsuit  must  be  entered. 


Alderson  J.  I  am  of  the  same  opinion*  The  pro- 
ceedings, as  set  out,  are  too  imperfect  to  enable  us  to 
give  any  judgment  but  that  of  nonsuit.  The  Plaintiff 
sues  as  administrator  of  MaUei^  and  should,  therefore, 
shew  who  Mattel  was,  and  in  what  right  he  claimed. 
3ut  many  important  parts  of  the  proceedings  are  not  set 
out,  such  as  the  appointment  of  a  proctor  for  the  Defend- 
ant Bligh^  and  the  statement  in  detail  of  Matters  claim. 
The  Court  directs  the  restoration  of  part  of  the  cargo, 
and  refers  it  to  a  body  of  merchants  to  ascertain  the 
amount  of  damage,  if  any,  sustained  by  the  owners  of 
the  property.    The  report  of  the  merchants  is  stated 

to 
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to  have  been  afterwards  confirmed,  but  what  the  report 

was  nowhere  appears,  nor  the  amount  found  to  be  due 

for  damages;  for  the  monition  cannot  be  taken  as  part 

of  the  judgment  of  the  court,  or  evidence  of  the  sum 

speciBed  in  the  decree.     If  the  proceedings  stopped 

there,  they  would  be  too  imperfect  for  us  to  rest  any 

decision  upon  them,  but  the  monition  ordering  that  a 

certain  sum  shall  be  paid  by  the  agent  of  the  captor,  is 

served  upon  Robertson^  who  disclaims  the  agency,  or 

that  he  has  any  effects  belonging  to  the  GlaiUm^  and 

what  is  done  after  that  does  not  appear.    It  is  perfectly 

consistent  with  all  that  appears  on  this  record,  that 

another  monition  may  have  issued,  and  that  the  money 

may  have  been  paid.    The  proceedings  set  out,  being 

therefore  so  imperfect,  the  Court  has  no  alternative  but 

to  pronounce 

Judgment  of  nonsuit 


^SB 


1852. 


Duncan  v.  Passbngbr. 


April  a7« 


T  T  PON  special  demurrer  it  was  objected  that  the  Tlic  county  in 

declaration  in  this  cause  was  destitute  of  any  alle-  ™^  j^S." 
gation   of  venue.     In   the  margin  alone,  there  was  ^tion  held  a 
**  Middlesex  to  wit;  *'  and  a  certain  day  being  specified,  »ttfficient 
all  the  material  facts  were  alleged  to  have  taken  place  gpedalde- 
**  then  and  there."  murrer. 


Adams  Seijt.  argued,  that  though  this  might  suffice 
on  general  demurrer,  Mellor  v.  Barber  [a),  to  allow  it 
on  special  demurrer,  would  be  to  dispense  with  the  ne* 
cessity  of  observing  any  of  the  formal  rules  of  pleading, 
more  especially  of  alleging  facts  with  the  ancient  certainty 
as  to  time  and  place. 


[a)  3  r.  IL  387. 


Sed 
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DUNCAK 

v. 
Passengkr. 


Sed  per  Curiam.  There,  in  the  allegation  *^  then  and 
there^  must  apply  to  the  county  named  in  the  margiDy 
and  is,  therefore,  a  sufficient  allegation  of  place.    ' 

Judgment  for  Plaintiff. 


April  ^^• 

Trom  a  cove- 
nant in  the 
Defendant't 
lease»  to  con- 
tribute with 
other  occu- 
pier! of  the 
lesior's  pro- 
perty a  nte- 
able  proportion 
of  the  expense 
of  keeping  up 
paths  used  in 
common  be- 
tween them, 
coupled  with 
the  fact  that 
the  Plaintiff 
had  always 
used  a  path 
between  his 
house  and 
the  Defend- 
ant's from  a 
period  anterior 
to  the  Defend- 
ant's lease,  and 
that  there  was 
no  other  path 
to  which  the 
covenant  could 
apply,  the 
Court  inferred, 
that  the  soil  of 
the  path,  which 
was  included  in 
in  the  PUintiff. 


Oakley  v.  Adamson. 

TN  this  action  the  Plaintiff  claimed  a  right  of  way  along 
a  passage  between  his  house  and  the  Defendant's,  un- 
der a  lease  granted  to  him  in  1819,  but  the  property  was 
in  Middlesex^  and  the  lease  not  being  registered,  it  could 
not  be  produced  in  evidence.  The  Defendant  at  the 
trial  relied  on  a  registered  lease  of  1820,  from  the  same 
lessor,  which  conveyed  to  him  all  ways,  &c.  and,  without 
exception  or  qualification,  the  soil  over  which  the  Plain- 
tiff claimed  the  right  of  way. 

The  Defendant's  lease,  however,  contained  a  cove- 
nant, by  which  he  engaged  to  contribute  with  the  other 
occupiers  of  the  lessor's  property,  a  rateable  proportion 
of  the  expens  of  keeping  up  paths,  &c.  used  in  com- 
mon between  tnem;  and  it  was  proved  by  a  former 
occupier  of  the  Defendant's  house,  in  partnership  with 
the  Defendant  at  the  time,  that  the  Plaintiff  had  used 
the  path  in  question  ever  since  he  came  to  occupy  his 
premises  in  1814,  and  that  there  was  no  other  path  to 
which  the  covenant  could  apply.  The  jury  found  for  the 
Plaintiff  a  right  of  way  on  foot. 

Andrews  Seijt.  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  that  the  absolute  grant  of  the  soil  to  the 
Defendant  was  incompatible  with   the   right  of  way 
claimed  by  the  Plaintiff  under  the  same  lessor, 
the  demise  to  the  Defendant,  was  demised  subject  to  a  right  of  way 

mide 
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Wilde  Serjt.,  who  shewed  cause,  relied  on  the  cove* 
Bant  in  the  Defendant's  lease,  which,  explained  by  the 
usage,  was  suflScient  to  shew  that  the  lessor  had  granted 
the  premises  to  the  Defendant  subject  to  the  right  of  way. 

Andrews  contended,  that  the  Defendant's  lease,  con* 
veying  to  him,  without  ambiguity,  an  absolute  right  in 
the  soil,  ought  not  to  be  qualified  by  parol  evidence. 

TiNDAL  C.  J.     The  lease  containing  the  grant  of  the 
right  of  way  to  the  Plaintiff  cannot  be  read,  and  we 
may  assume  that  the  lessor  meant  to  convey  the  soil  of 
the  passage  in  question  to  the  Defendant :  but  he  has  also 
inserted  in  his  lease  to  the  Defendant  a  covenant  that 
the   Defendant  shall  contribute  with  the  other  occu* 
piers  a  rateable  proportion  of  the  expense  of  repair- 
ing paths,  &c.  enjoyed   in  common;  and  there  is  no 
path  but  the  path  in  question  to  which  the  covenant 
can  apply.     Are  we  to  give  any  effect  to  that  covenant 
or   not?   If  we  are  to  do  so,  the  lease  to  the  De- 
fendant is  not  incompatible  with  the  grant  of  a  prior 
right  of  way  to  the  Plaintiff.     On  the  face  of  the  lease 
there  is  a  stipulation  consistent  with  the  existence  of  a 
right  in  some  other  person :  we  may,  therefore,  look  at  the 
iiicts  to  explain  the  nature  of  this  stipulation,  and  they 
shew  that  the  Plaintiff  used  the  way  from  a  period  an-^ 
tenor  to  the  date  of  the  Defendant's  lease,  and  while 
the  Defendant's  partner  occupied  the  adjoining  pre- 
mises.    We  are,  therefore,  satisfied  that  the  Defendant 
had  notice  that  he  took  this  property  subject  to  a  ser- 
vitude or  right  of  way,  and  that  the  verdict  ought  not 
to  be  disturbed. 


SS7 


18S3. 


Oaklet 

V. 

Adambon. 


Park  J.  Assuming  that  the  Defendant  took  the  soil 
of  the  passage  under  his  lease,  where  is  the  incon- 
sistency that  another  should  have  a  right  of  way  over 
it     Coupling  the  testimony  in  the  cause  with  the  cove- 

VoL.  VIIL  B  b  nant 


558 


CASES  IN  EASTER  TERM 


18S2. 


nant  in  the  Defendant's  lease,  I  think  it  dear  that  the 
lessor  did  not  mean  to  derogate  from  the  Plaintiff's 
right  of  way. 

Gaselee  J.  As  there  was  no  other  path  to  which 
the  covenant  could  apply,  the  parol  evidence  puts  an  end 
to  the  case. 

Alderson  J.  I  am  of  the  same  opinion.  The  ques- 
tion is  merely  on  the  construction  of  the  Defendant's 
lease. 

Rule  discharged,  [a) 

{a)  Morris  y.  Edgingtoth  3  Taunt.  S4.  Koo^ttra  v.  Lucas  and 
Otberjf  sB.i*f  Jf.  830. 


Apnl  30.     Hancock  and  Another,  Assignees  of  Nicholles, 

a  Bankrupt,  v.  Caffyn. 


Defendantt  a 
leaseholder, 
underlet  to 
N.  and  put 
him  in  pos- 
session under 
an  agreement 
to  grant  a 


f^AFFYNy  being  possessed  of  a  house  which  he  held  on 
a  long  lease  from  Harrison  the  owner,  put  Nicholles 


in  possession  of  it  by  an  agreement  under  seal  bearing 

date  September  10.  1828,  in  which  he  covenanted  to 

grant  Nicholles  a  lease  of  the  premises  by  indenture^ 

when  Nicholles  should  have  paid  for  furniture  and  other 

lease  when  iV.  considerations,  1200^.,  which  he  was  to  do  by  install 
should  have  .  "^  '  ,    .      , 

paid  zaoo/.,  ments  m  three  years :  Nicholles  covenanted,  m  the  mean 
which  he  was  time,  to  pay  250/.  a-year  to  Caffyn  for  the  rent;  and 
stalmcnis'in^      that  if  the  rent  were  in  arrear  Caffyn  should  be  at  liberty 

to  enter  and  distrain. 


,  Nicholles  duly  paid  his  rent  to   Caffyn^  but  Caffyn 
omitted  to  pay  what  was  due  from  himself  to  Harrison; 


three  years, 

In  the  mean 

time  paying 

rent  at  certain 

days  to  De« 

fendant,  subject  to  distress  for  nonpayment.    Defendant  received  rent  from  N»  but 

omitted  to  pay  the  superior  landlord^  who  distrained  on  N,  for  arrears  due  from  De* 

fendant.     N*  having  become  bankrupt,  Held,  that  the  damage  incurred  by  this  dis* 

tress  was  a  cause  of  action  on  which  his  assignees  might  sue* 

where- 
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wbereupon,  on  the  21st  of  October  1829,  when  only  a 
quarter's  rent  was  due  from  Nickolles  to  Caffyn,  Har^ 
risofij  the  superior  landlord,  distrained  on  Nickolles  for 
125/.,  being  half  a  year's  rent  due  from  Cqffyn  to  Har» 
rison  on  the  SMh  of  July  preceding.  NichoUe^s  goods 
were  sold  to  a  disadvantage,  and  he  had  also  to  defray 
the  expense  of  the  distress.  Shorly  afterwards  Cqffyn 
himself  distrained  for  a  quarter's  rent.  Nickolles  then 
became  bankrupt,  and  his  assignees  brought  this  action 
against  Caffyn  for  the  damage  incurred  by  Nickolles  in 
having  been  so  as  aforesaid  subjected  to  Harrison*^ 
distress. 

The  first  count  of  the  declaration  stated,  that  before 
and  at  the  time  of  committing  the  grievance  by  Defend- 
ant, as  thereinafter  next  mentioned,  the  Defendant  held 
and  enjoyed  a  certain  messuage,  cottage,  and  premises, 
situate  in  the  parish  of  St.  George,  Hanover  Square^  in 
the  county  of  Middlesex,  as  tenant  thereof  to  one  John 
Harrison^  at  and  under  a  certain  yearly  rent,  to  wit,  the 
yearly  rent  of  250/.  payable  by  Defendant  to  said  John 
Harrison^  to  wit,  at  London:  that  whilst  Defendant 
was  such  tenant  to  J.  Harrison,  and  before  and  at  the 
time  of  committing  the  grievance  thereinafter  next  men- 
tioned,  and  before  John  Nickolles  became  a  bankrupt, 
to  wit,  on  the  21st  October  1829,  to  wit,  at  &&,  Jokn 
Nickolles,  at  the  special  instance  and  request  of  De- 
fendant, had  become  and  was  tenant  to  Defendant  of 
said  messuage,  cottage,  and  premises,  with  the  appur- 
tenances, at  and  under  a  certain  yearly  rent,  to  wit, 
the  yearly  rent  of  250/.,  payable  to  Defendant  quar- 
terly on  the  10th  December,  lOth  Marck,  lOtb  June,  and 
10th  September  in  every  year,  to  wit,  at  &c. ;  and  there- 
upon it  then  and  there  became  and  was  the  duty  of  De- 
fendant, so  long  as  Defendant  continued  such  tenant  to 
J.  Harrison,  and  so  long  as  J.' Nickolles  continued  such 
tenant  to  Defendant,  to  pay  said  first-mentioned  rent  to 
J.   Harrison,    and    to    indemnify   and  save    harmless 

B  b  2  J.  Nickolles 
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Hancock 
Caffyw. 


360 


CASES  IN  EASTER  TERM 


1832. 


Hancock 

It, 
Caffyn. 
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J.  NichoUes  from  and  against  the  payment  of  any  of  said 
rent  so  payable  to  J.  Harrison  over  and  beyond  the 
amount  of  said  rent  so  payable  to  Defendant  as  afore- 
said, which  might  be  due  and  in  arrear  from  J.  NicholUs 
to  Defendant,  and  from  and  against  any  distress,  or  costs, 
charges,  damages,  or  expenses  which  should  or  might  be 
made,  arise,  or  happen  to  J,  NichoUes  for  or  by  reason  of 
the  non-payment  thereof;  and  although  said  tenancy  of 
Defendant  to  J.  Harrisorij  and  said  tenancy  of  J.  Ni- 
cAoUes  to  Defendant,  was  and  continued  for  a  long  time 
until  and  after  the  committing  of  the  grievances  there- 
after next  mentioned,  and   although   a  small   sum  of 
money  only,  to  wit,  the  sum  of  84/.  175.  lOrf.  of  rent 
was  due  and  in  arrear  from  «/•  Nicholles  to  Defendant 
at  the  time  of  committing  the  grievances  thereinafter 
mentioned,  yet  Defendant,  not  regarding  his  duty  afore- 
said, but  contriving  and  fraudulently  intending  to  injure 
and  defraud  J,  Nicholles  in  that  behalf,  before  he  be- 
came a  bankrupt,  and  said  Plaintiffs,  as  assignees,  as 
aforesaid,  after  he  became  a  bankrupt,  did   not  nor 
would,  during  the  continuance  of  said  tenancies,  pay 
said  firs^  mentioned  rent  to  «/.  Harrison^  or  save  harm- 
less or  indemnify  «/.  Nicholles  according  to  his  duty,  but 
wholly  neglected   so  to  do;   and   by   reason   thereof, 
during  the  continuance  of  said  tenancies,  and  before 
J.  NichoUes  became  a  bankrupt,   to   wit,   on   8cc.,  at 
&c.,  a  certain  distress  was  made  by  and  on  the  be- 
half of  J*.  Harrison  on  divers  goods  and  chattels  of 
J.  Nicholles^  to  wit,  &c.,  of  great  value,  to  wit,  of  the 
value  of  400/.,  then  in  and  upon  said  messuage,  cottage, 
and  premises,  for  a  certain  sum  of  money,  being  in 
amount  much   over  and   bevond  the  amount  of  said 
rentso  due  and  in  arrear  from  J.  Nicholles  to  Defend- 
ant, to  wit,  the  sum  of  125/.  then  due  and  in  arrear 
from  Defendant  to  J.  Harrison  for  and  in  respect,  of 
said   rent  so   payable  to  him  as  aforesaid:   and  said 
J.  Harrison  afterwards,  to  wit,  on,  &c.,  at  &C.,  sold 

said 
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said  goods  and  chattels  as  such  distress  as  aforesaid, 
for  and  towards  payment  and  satisfaction  of  said  rent  so 
due  '  and  owing  to  him  from  Defendant,  and  of  the 
costs  and  charges  of  said  distress,  and  incidental  thereto ; 
and  «/.  NickoUes  before  his  bankruptcy,  and  said  Plain- 
tiffs, as  assignees  as  aforesaid,  since  his  bankruptcy,  had 
been  and  were  much  prejudiced,  injured,  and  damni- 
fied by  means  of  the  premises,  to  wit,  at  3cc. 

There  were  several  other  counts,  varying  the  state- 
ment   of  the  same  injury,  and  claiming  damages  for 
the   distress    by   Cqffyn  at  a  time   when,    in    conse- 
quence of  the  payment  to  Harrison^  nothing  was  due. 
By  the  agreement  of  lOth  of  September  1828,  in  con- 
sideration of  400/.  paid  down,   and   1200/.,  with  in- 
terest, to  be  paid  by  instalments  in  three  years,  O^fyn 
agreed  to  sell  NichoUes  the  furniture  on  the  premises, 
and  covenanted  that  he  would,  immediately  after  the 
full  payment  of  the  sum  of  12007.  and  interest,  pur- 
suant to  the  covenant  in  that  behalf  thereinafter  con- 
tained, well  and  effectually,  by  indenture,  demise  and 
lease  unto  the  said.  i7.  NichcUet^  his  executors,  admi- 
nistrators, and  assigns,  all  that  messuage  or  tenement 
situate  and  being  No.  21.  in  Lonoer  Grosoenor  Street^ 
in   the  parish  of  St.  George^  Hanover  Square,  in  the 
county  of  Middlesex,  with  the  cottage  built  behind  the 
same,  and  all  the  appurtenances  thereunto  belonging,  as 
the  same  had  been  for  some  time  prior  to  the  execution 
of  that  agreement,  in  the  occupation  of  the  said  J.  Caf" 
fyn,  and  of  which  possession  had  been  or  was  intended  to 
be  given  that  day  to  the  said  J.  NichoUes s  to  hold  the  same 
unto  him  the  said  J*.  NichoUes,  his  executors,  adminis- 
trators, and  assigns,  from  the  day  of  the  date  of  that 
agreement,  for  the  term  of  twenty-five  years,  at  the  yearly 
rent  of  250/.,  payable  quarterly ;  that,  in  such  indenture 
of  lease  there  should  be  contained  the  like  covenants  and 
agreements  on  the  part  of  the  said  «/•  NichoUes,  his  exe- 

B  b  3  cutors, 
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cators,  administrators,  and  assigns,  as  were  contained  on 
the  part  of  the  lessee  in  the  indenture  of  lease  whereby 
the  said  i7.  Caffyn  held  the  said  premises,  with  others, 
and  also  all  other  usual  and  reasonable  covenants,  pro- 
visions, clauses,  and  agreements  whatsoever.     NUkclUes 
then  covenanted  that  he  would,  'Mn  the  mean  time, 
and  until  such  lease  should  be  granted,  well  and  truly 
pay   or   cause  to   be   paid   unto  the   said  J.   Caffyh 
his    executors,   administrators,   and   assigns,   the  said 
yearly  rent  or  sum  of  250/.  on  the  respective  days  and 
in  the  manner  thereinbefore  appointed  for  payment  of 
the  same;  and  also  well  and  truly  observe,  perform, 
and  keep  all'and  singular  the  covenants  and  agreements 
which  would  be  to  be  performed  and  kept  by  him  the 
said  J*.  NtckolleSf  his  executors,  administrators,  or  as 
signs,  in  case  the  said  lease  was  actually  granted :  Pro* 
vided  always,  and  the  said  Jl  Nichdles  did  thereby  for 
himself,  his  heirs,  executors,  administrators,  and  assigns, 
covenant,  grant,  and  agree  to  and  with  the  said  John 
C<iffy^i  ^^^  executors,  administrators,  and  assigns,  that 
if  at  any  time  thereafter,  before  the  said  lease  should  be 
granted,  the  said  yearly  rent  or  sum  of  250/.,  or  any 
part  thereof,  should  be  unpaid  for  the  space  of  fourteen 
days  next  after  any  or  either  of  the  quarterly  days  of 
payment  thereinbefore  appointed   for  payment  of  the 
same,  then  it  should  be  lawful  for  the  said  John  Cqffyrh 
his  executors,  administrators,  or  assigns,  to  enter  upon 
the  said  premises  thereinbefore  agreed  to  be  demised,  or 
any  part  thereof^  and  to  distrain  for  so  much  of  the  said 
quarterly  rent  as  should  be  in  arrear.'' 

Damage  to  a  considerable  amount  having  been  proved 
at  the  trial,  a  verdict  was  found  for  the  Plaintiff,  with 
leave  for  the  Defendant  to  move  to  set  it  aside  and  enter 
a  nonsuit  on  objections  taken  at  the  trial. 


Jones  Seijt  moved  accordingly  on  three  objections. 
First,   that  the  Defendant  had  no  such  duty  to  per- 
form 
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form  towards  Nkhdks  as  that  required  at  bis  hands, 
unless  the  relation  of  landlord  and  tenant  existed  be* 
tween  him  and  NichoUes ;  that  such  relation  could  not 
.exist  without  an  actual  demise ;  and  that  the  agreement 
^f  September  10.  1828  contained  no  such  demise. 

Secondly,  that  if  a  tenancy  could  be  assumed,  and 
such  a  duty  be  implied,  the  remedy  was  by  action  on 
the  written  agreement,  and  not  by  an  action  on  the 
Case  for  a  supposed  breach  of  duty. 

Thirdly,  that  the  right  of  action,  if  any,  was  one 
which  did  not  pass  to  the  assignees  of  the  bankrupt 
He  also  objected  to  the  amount  of  damages. 
A  rule  nisi  having  been  granted, 


WUde  and  Spankie  Serjts.  showed  cause.  The  agree- 
ment of  the  10th  of  September  1828  establishes  the  rela« 
tion  of  landlord  and  tenant,  by  giving  Nickollcs  imme- 
diate possession,  stipulating  for  the  payment  of  rent, 
and,  above  all,  containing  a  power  of  distress. 

If  the  relation  of  landlord  and  tenant  be  assumed,  it 
is  a  consequence  of  the  contract  which  creates  it  that 
the  landlord  should  impliedly  be  responsible  for  the 
quiet  enjoyment  of  the  tenant ;  and  for  the  disregard 
of  this  duty  the  tenant  may  sue  in  assumpsit  or  in  case, 
although  the  details  of  the  contract  are  contained  in 
an  instrument  under  seal.  In  Burnet  v.  Lynch  {a)^  it 
was  held  that  case  (not  caoenantf)  lay  by  the  assignor 
against  the  assignee  of  a  lease  assigned  by  deed  poUf 
upon  his  implied  duty  to  perform  the  covenants  in  the 
original  lease,  although  the  assignor  had,  by  the  as- 
signment, parted  with  all  his  interest;  and  although 
assumpsit  might  lie,  that  case  was  the  better  form  of 
action  for  the  injury  sustained  by  the  assignor  in  con- 
sequence of  the  assignee's  breaches  of  covenant. 


{a)  8  D.  6ff  «.  368. 
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And  this  right  of  action  parses  to  the  bankrupt's  as* 
signees ;  for  though  they  cannot  sue  for  an  injury  to  the 
person  of  the  bankrupt,  injury  to  his  property,  whidi 
diminishes  the  fund  available  for  creditors,  gives  the 
bankrupt's  assignees  that  right  of  compensation  of  which 
the  creditors  are  to  have  the  benefit.  In  Smitk  v« 
Ccffin{a\  BuUerJ.  said,  **The  Court  is  bound  to  construe 
the  bankrupt  laws  in  the  most  liberal  and  beneficiad 
manner  for  the  creditors.  I  therefore  hold,  that  every 
species  of  right,  of  which  by  any  possibility  profit  can  be 
made,  passes  to  the  assignees."  In  like  manner,  ever 
since  the  statute  4  Ed.  S.  c.  7.,  executors  have  been 
entitled  to  recover  in  respect  of  any  damage  to  the  pro- 
perty of  their  testator,  although  an  action  for  injuries  to 
the  testator's  person  does  not  accrue  to  them. 


Jones.  The  stipulation  for  a  lease  to  be  granted  after 
the  payment  of  a  certain  sum  of  money  is  conclusive  to 
.  shew  that  the  agreement  between  NichaUes  and  Cajfyn 
did  not  operate  as  an  actual  demise,  but  merely  as  an 
agreement  for  a  demise :  Dunk  v.  Hunter  (i).  But  even 
if  it  operated  as  a  demise,  the  Plaintiff  ought  to  have 
sued  on  the  written  contract.  He  cannot  resort  to  an  im- 
plied contract,  where  there  is  a  writing  to  setde  the  rights 
of  the  parties.  His  remedy,  therefore,  was  by  covenant ; 
for  though  assumpsit  or  case  may  lie  indifferently  where 
the  Defendant  fills  a  certain  known  character,  as  carrier 
or  banker,  yet  in  ordinary  cases,  if  there  be  a  written 
contract,  the  party  aggrieved  is  confined  to  such  remedy 
as  that  contract  affords  him.  At  all  events,  this  right  of 
action  does  not  pass  to  the  assignees :  they  could  not 
have  sued  in  trover,  for  the  goods  were  rightfully  taken; 
Wallace  v.  King  {c) ;  and  if  they  could  not  recover  the 
goods,  neither  can  they  recover  for  an  injury  occasioned 
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\}y  taking  away  the  goods.  There  are  no  words  in  the 
bankrupt  act,  6  G.  4.  c.  I6.9  large  enough  to  pass  a  right 
of  this  description. 

TiNDAL  C.  J.  I  think  this  rule  ought  to  be  dis- 
charged. The  first  objection  which  has  been  made  to 
the  verdict  for  the  Plaintiff  is,  that  an  allegation  on  the 
record  of  a  demise  by  the  Defendant  Cqffi/n  to  Nictiolles^ 
has  not  been  made  out  in  evidence,  and  that  the  relation 
of  landlord  and  tenant  between  them  has  not  been 
established.  The  evidence  adduced  to  establish  that 
point  was  the  agreement  of  the  10th  of  September 
1828;  and  undoubtedly,  in  its  main  object  and  pur- 
port that  agreement  appears  to  be  executory;  for  if 
we  look  at  the  whole  situation  of  the  parties,  much 
remained  to  be  done  before  the  contract  would  be  com- 
plete. Part  of  the  agreement  was,  that  upon  payment 
of  a  stipulated  sum,  a  lease  by  indenture  should  be 
granted ;  and  if  that  had  been  the  whole,  it  would  have 
been  di£Scult  to  say  that  the  relation  of  landlord  and 
tenant  subsisted :  but  Nicholles  was  to  be  put  into  im* 
mediate  possession ;  he  was  to  pay  rent  on  certain  spe- 
cified days;  and  it  is  difficult  to  say  that  the  mere 
stipulation  for  a  future  lease  shall  defeat  the  relation 
which  arises  upon  such  a  stipulation  for  payment  of  rent. 
However,  it  is  not  necessary  to  say  in  diis  case  that  there 
vas  a  letting  by  actual  demise ;  it  is  sufficient  to  say  that 
the  relation  of  landlord  and  tenant  existed,  although 
the  lease  by  indenture  had  not  been  executed;  and  if 
any  doubt  on  that  point  could  arise  from  the  terms  of 
the  agreement,  Caffyn  has  ended  such  doubt  by  his  own 
voluntary  act,  for  in  OcUber  following,  before  any  lease 
by  indenture  had  been  executed,  he  puts  in  a  distress 
for  rent,  which  he  could  not  legally  do  unless  the 
relation  of  landlord  and  tenant  existed.  He  cannot  be 
allowed  to  distrain  on  the  supposition  that  a  tenancy 
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existed)  and  afterwards  to  deny  the  existence  of  sack 
tenancy. 

The  second  objection  is,  that,  admitting  the  existence 
of  the  tenancy,  there  is  no  such  implied  duty  on  the 
part  of  the  landlord  as  this  action  supposes.  The  du^ 
alleged  is,  that  Cqfyrh  hy  paying  over  to  the  superior 
landlord  the  rent  received  from  the  under-tenant,  should 
protect  the  under-tenant  from  the  superior  landlord's 
distress.  And  that  is  no  more  than  one  of  the  necessary 
consequences  of  the  implied  agreement  on  the  part  of 
every  landlord  for  his  tenant's  quiet  enjoyment.  Even 
if  there  be  no  actual  agreement  by  the  mesne  landlord 
to  pay  over  to  the  superior  landlord  the  rent  received 
from  the  under-tenant  in  order  to  secure  his  quiet  enjoy- 
ment, still,  in  the  case  of  Burnet  t.  Lynch^  it  was  held  to 
be  an  implied  duty  on  the  part  of  the  assignee  of  a  lease 
to  perform  the  covenants  contained  in  it,  in  order  to 
keep  the  assignor  harmless:  if  that  be  a  duty  in  the 
assignee^  it  is  not  easy  to  see  why  it  should  not  be 
correlatively  the  duty  of  the  assignor  to  protect  the 
assignee  by  paying  over  to  the  lessor  the  rent  received 
from  the  assignee*  And  Burnet  v.  Lofneh  is  also  an 
authority  that  case  is  the  more  proper  form  of  action, 
although  assumpsit  may  also  lie.  And  there  are  many 
other  instances  where,  upon  a  duty  which  the  law  im- 
plies, the  remedy  is  either  by  assumpsit  or  case. 

The  third  objection  is,  that,  at  all  events,  no  such 
right  of  action  as  this  passes  to  an  assignee  under  the 
bankrupt  law.  Undoubtedly,  there  is  a  large  class  of 
acdons,  in  which,  though  an  action  lies  for  the  bank- 
rupt, the  right  does  not  pass  to  his  assignees;  as  for 
injuries  to  person  or  reputation:  but  we  should  nbt 
give  due  ttkct  to  the  statute,  if  we  were  to  hold  that  a 
right  did  not  pass  arising  out  of  an  injury  which  has 
lessened  the  amount  of  the  fund  belonging  to  the  cre- 
ditors.    The  words  of  the  statute  6  G.  4>.  c.  16.  are  very 
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comprehensive;  in  s.  12.  it  is  enacted,  ^  That  the  com- 
missioners shall  take  such,  order  and  direction,  with  the 
body  of  such  bankrupt,  as  hereinafter  mendoned,  as  also 
with  all  his  lands,  tenements,  and  hereditaments,  both 
within  this  realm  and  abroad,  as  well  copy  or  customary 
hold  as  freehold,  which  he  shall  have  in  his  own  right 
b^re  he  became  bankrupt,  as  also  with  all  such  interest 
in   any  such   lands,   tenements,  and  hereditaments,  as 
such  bankrupt  may  lawfully  depart  withal,  and  with  all 
his  money,  fees,  offices,  annuities,  goods,  chattels,  wares, 
merchandize,  and  debts,  wheresoever  they  may  be  found 
or  known,   and  make  sale  thereof  in  manner  herein- 
after   mentioned,   or   otherwise  order    the    same,   for 
satisfaction    and  payment  of  the  creditors  of  the  said 
bankrupt."    And  by  the  sixty-third  section  it  is  enacted, 
**  That  the  commissioners  shall  assign  to  the  assignees, 
for  the  benefit  of  the  creditors  of  the  bankrupt,  all  the  pre- 
sent and  future  personal  estate  of  such  bankrupt,  where- 
soever the  same  may  be  found  or  known,  and  all  pro- 
perty which  he  may  purchase,  or  which  may  revert, 
descend,  be  devised,  or  bequeathed,  or  come  to  him, 
before  he  shall  have  obtained  his  certi6cate;  and  the 
commissioners  shall  also  assign  as  aforesaid  all  dAtB 
due  or  to  be  due  to  the  bankrupt,  wheresoever  the  same 
may  be  found  or  known;  and  such  assignment  AM 
vest  the  property,  right,  and  interest  in  such  debts  in 
such  assignees,   as  fully  as  if  the  assurance  whereby 
they  are  secured  had  been  made  to  such  atssignees." 
When  the  statute  directs  an   assignment   of  all   the 
bankrupt's  present  personal  estate,  how  can  we  except 
A  right  in  respect  of  which  the  fund  accruing  to  the 
creditors  would  receive  compensation  to  the  extent  to 
which  the  property  of  the  bankrupt  has  been  diminished. 
The  case  of  executors  affords  a  close  analogy :  they 
cannot  sue  for  any  injury  to  the  person  of  the  testator ; 
but  in  respect  of  an  injury  to  the  property  which  would 
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have  formed  part  of  the  assets,   they  are  entitled  to 
recover. 

As  to  the  amount  of  the  damages^  we  see  no  grounds 
for  interfering. 

Park  J.  I  am  of  the  same  opinion.  The  Defendant 
himself  has  put  a  construction  on  this  contract  by  dis- 
training on  the  Plain tifi)  and  shewing  thereby  that  be 
considered  himself  to  stand  in  the  relation  of  landlbrd. 
Burnet  v.  Lynch  is  in  point  as  to  the  form  of  action ;  and 
the  right  sought  to  be  enforced  is  one  which  undoubt- 
edly passes  from  the  bankrupt  to  his  assignees.  The 
fallacy  lies  in  the  generality  of  the  term  **  personal  ac- 
tion." It  is  true,  that  a  right  of  action  for  an  injury  to 
the  person  does  hot  pass  to  the  assignee;  but  for  an 
injury  to  the  bankrupt's  personal  property  he  is  entitled 
to  sue. 

Gaselee  J.  If  the  agreement  between  NichoUes  and 
Cqffyn  does  not  constitute  a  demise,  I  do  not  know  what 
does.  NichoUes  is  to  enter  into  immediate  possession ; 
is  to  occupy  for  many  months  before  an  indenture  of 
lease  is  executed ;  is  to  pay  rent,  and  to  be  subject  to 
distress.  The  objection  as  to  the  form  of  action  is  an- 
swered by  the  decision  in  Burnet  v»  Lynch ;  and  as  to 
the  right  of  action  not  passing  to  the  assignees,  rights  of 
the  same  kind  have  been  holden  to  pass  under  the  old 
statute,  the  language  of  whicli  is  not  so  comprehensive  . 
as  that  of  6  G.4.  c.  16. 


Aldebson  J.  concurring,  the  rule  was 
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Ferryman  v.  Steggall  and  Straight. 

npHIS  was  an  action  on  a  promissory  note  for  108/.  A  genend  re- 
given  by  the  Defendants  as  sureties  for  one  Tucker  ff^  ^J  *  *^"' 
to  Sylvester  and  Walker,  and  by  Sylvester  and  Walker  bankrupt  is 
indorsed  to  the  Plaintiff  "o^  sufficient 

At  the  trial  before  Gaselee  J.,  London  sittings  in  last  bankrupt  a 
HiUtry  term,  the  defence  set  up  was,  that  the  note  was  competent 
given  as  a  security  for  money  which  Tucker  had  bor-  T^^jf*^ 
rowed  of  Sylvester  at  a  usurious  rate  of  interest ;  and  where  the  re- 
Tucker,  against  whom  a  commission  of  bankruptcy  was  suit  <>f  his 
still  in  force,  and  who,  after  his  bankruptcy,  had  been  ^q^\^  Jy^ 
discharged  under  the  insolvent  debtors'  act,  was  called  the  creditor  a 
to  prove  the  usury.     The  bankruptcy  took  place  after  "^,^  to  prove. 
the  transaction  with  Sylvester.    Whereupon  it  was  ob-  commission. 
jected,  that  Tucker  was  incompetent  to  give  evidence,  The  creditor 
as  the  Defendants,  his  sureties,  would  be  entitled  to    -^  ^  release 
prove  under  his  commission  whatever   they  might  be  to  the  assignee 
adjudged  to  pay  in  this  action,  the  verdict  in  which  ^  \  *^ba"k- 
would  be  evidence  against  him  of  the  amount  of  damage  rupt's  estate, 
sustained  by  the  Defendants.  "*«*  ^^^  ^- 

Upon  this  the  Defendants  executed  the  usual  general  release  his 
release  to  Tucker,  when  it  was  further  objected,  that  all  claim  to  a 
Tucker's  estate,  being  vested  in  his  assigness,  the  release  ^^  ^' 
which  bad  been  executed  operated  only  as  a  release  of 
his  person,  and  left  his  estate,  which  was  vested  in  as- 
signees,  still   liable  to   the   Defendants'   proof.     The 
witness,  however,  was  admitted,  and  a  verdict  was  found 
for  the  Defendants ;  which 

Wilde  Seijt.  obtained  a  rule  nisi  to  set  aside,  on  the 
ground  that  Tucker  was  incompetent  to  give  evidence, 
notwithstanding  the  above  release. 
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Andreaos  Serjt,  who  shewed  cause,  after  attempting, 
without  success,  to  shew  that  Tucker  was  not  connected 
with  the  Defendants,  relied  on  the  release  as  having 
restored  his  competency. 

Wilde.  The  Defendants,  in  case  of  a  verdict  against 
them,  would,  notwithstanding  their  release  to  Tucker^  be 
entitled  to  prove  the  amount  under  Tucker's  commis- 
sion, without  disturbing  the  previous  dividends,  if  any* 
6G,^.  c.  16.  5.52.  The  witness,  therefore,  was  in- 
terested to  defeat  the  verdict.  The  Defendants  should 
have  given  to  the  assignees  a  separate  release  of  all 
claim  on  the  bankrupt's  estate,  and  the  bankrupt  should 
have  released  bis  claim  to  a  surplus.  Carter  v.  AIh 
bott.  {a) 

TiNDAL  C.  J.  It  seems  to  me,  that,  under  all  the 
circumstances  of  the  case.  Tucker  was  not  an  admissible 
witness.  He  had  been  a  bankrupt,  and  afterwards  in- 
solvent; and  the  proceedings  under  the  commission  of 
bankruptcy  are  not  yet  wound  up.  If  the  Defendants 
could  prove  under  that  commission  for  the  amount  of 
this  verdict,  the  surplus  and  allowance  to  the  bankrupt 
would  be  diminished  in  the  same  proportion.  Now,  the 
the  fifty-second  section  of  6  G.  4.  c.  16.  enables  them  to 
prove  for  such  a  claim,  without  disturbing  dividends 
already  paid.  If  Tucker  had  released  his  right  to  the 
surplus,  perhaps  he  might  have  been  a  competent  wit- 
ness as  far  as  the  bankruptcy  is  concerned.  It  is  not 
necessary  now  to  touch  upon  the  insolvency ;  for,  consi- 
dering the  witness  incompetent  in  respect  of  the  bank- 
ruptcy, we  think  the  rule  should  be  made 

Absolute. 
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Harrison  v.  Wood.  Maj  i. 

npHE  Plaintiff  declared  in  assumpsit  for  salary  due  to  A  particular 
him  as  the  Defendant's  travelling  clerk,   and  for  <rf  demand  if 

-       not  to  be  con- 

the  amount  of  disbursements  he  had  made  for  the  ,^f„^  ^ 
Defendant.  rigidly  m  to 

At  the  trial  before  Tindal  C.  J.  he  proved  that  he  had  "J'^'^fop 
been  introduced  to  the  Defendant  towards  the  end  <^  iniccuraciet 

March  1830;  that  the  Defendant  had  then  engaged  him  which  could 

/•  1  •     not  mulead. 
as  travelling  clerk  at  100/.  a  year,  the  expense  of  his  jyij^urje- 

joameys  to  be  defrayed  by  the  Defendant ;  and  that  he,  ^Henti  held 
the  Plaintiff,  had  disbursed  51/.  9*.  6c/.,  the  expense  of  J^^^Jem 
journeys  performed  between  the  29th  of  March  and  26th  for  «  cash 
of  September  1830.  advanced.*' 

The  Plaintiff's  particular  of  demand   was  as  fol- 
lows :  — 

John  Wood  to  B.  Harrison.  Dr. 

1830.  £     s.   d. 
March.    Cash  advanced   between  March 

20th  and  April  1st                   -  51     9     6 
March  29th  to  September  26th.     Salary  at 

100/.  per  annum            -        -  58     0     0 


By  cash  at  sundry  times,  and  payments 
made  by  you  for  me  -  - 

Balance 


On  the  part  of  the  Defendant,  it  was  objected  that 
these  disbursements  could  not  be  recovered  under  a 
particular  claiming  for  cash  advanced;   and  that  the 
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50/.  7s.  Id.  for  which  the  Defendant  had  credit»  covered 
the  real  amount  of  salary  due,  which,  at  100/.  a  year, 
was  less  than  50/.  from  March  29th  to  September  26tb. 

Whereupon  the  Plaintiff  was  nonsuited. 

A  rule  nisi  having  been  obtained  for  a  new  trial,  on 
the  ground  that  **  cash  advanced  "  ought  to  be  deemed 
to  include  disbursements. 


Jones  Seijt,  who  shewed  cause,  relied  on  the  objec* 
tlon  taken  at  the  trial,  and  also  on  the  circumstance 
that  the  dates  of  the  disbursements  did  not  agree  with 
those  of  the  advances  specified  in  the  particular. 


TiNDAL  C.  J.  If  this  had  struck  me  at  the  trial  as  it 
does  now,  I  should  have  reversed  the  situation  of  the 
parties.  In  both  points,  I  think  this  particular  ought 
to  have  the  operation  for  whicli  the  Plaintiff  contends* 
In  the  first  place,  we  ought  not  to  narrow  the  term 
**  advances"  so  as  to  exclude  disbursements;  which, 
though  not  strictly,  were  in  effect  advances  made  to  the 
Defendant,  since  he  was  under  an  engagement  to  defray 
the  expense  of  the  Plaintiff's  journeys.  Secondly,  as 
to  the  mistake  in  point  of  dates,  if  it  had  been  such 
as  to  occasion  any  doubt,  we  might  have  thought  it 
right  to  hold  the  Plaintiff  to  the  strict  language  of  the 
particular;  but,  according  to  the  evidence  adduced  at 
the  trial,  the  Defendant  must  have  been  well  aware 
that  this  was  a  mistake,  and  that  April  was  written  for 
September.  The  Plaintiff  and  Defendant  were  strangers 
to  each  other  till  the  end  of  March^  when  the  Plaintiff 
was  introduced  for  the  first  time,  and  the  agreement 
between  the  parties  was  entered  into.  Now,  could  it  be 
supposed  that  any  money  had  been  advanced  except 
under  that  agreement  ?  We  should  pervert  the  intent 
of  a  bill  of  particulars,  if  we  were  to  allow  it  thus  to  be 

the 
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the  means  of  entrapping  a  plaintiff.  The  case  falls 
within  the  decision  in  Millwood  v.  Walter  (a),  where  it 
was  holden  that  an  erroneous  date  to  a  bill  of  particulars 
would  not  preclude  the  plaintiff's  demand  if  the  date 
could  not  mislead. 

The  sum  for  which  the  Plaintiff  gives  credit  is  Only 
a  conditional  admission,  of  which  the  Defendant  is  not 
to  take  an  unfair  advantage. 
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Harrison 

V. 

Wood. 


Park  J.  referred  to  Day  v.  Bower  (i),  where  it  was 
held  that  the  plaintiff's  particular  is  sufficient,  however 
inaccurately  drawn  up,  if  it  convey  the  requisite  in- 
formation to  the  plaintiff;  and  to  Davies  v.  Edwards,  (c) 
In  Wade  v.  Beasley  (d)  the  particular  mentioned  only  a 
promissory  note;  and^that  being  unstamped,  the  plain- 
tiff was  not  allowed  to  prove  the  consideration,  be- 
cause such  proof  would  interfere  with  the  revenue  laws. 

6asei.ee  J.,  with  respect  to  the  Defendant's  taking 
advantage  of  the  sum  for  which  the  Plaintiff  gave  credit 
in  his  particular,  referred  to  Harrington  v.  Macmorris{e\ 
where  it  was  held  that  a  plaintiff  could  not  use  a  notice 
and  particular  of  set  off  for  evidence  of  the  debt  on  the 
issue  of  non  assumpsit. 


Alderson  J.  concurring,  the'rule  was  made 

Absolute,  (g) 


(a)  %  Taunt.  %%^. 
(h)  I  Campb.  68,  69.  n. 
\e)  sM.^S.  380. 
(d)  4  Rep.  7. 


(c)  s  Taunt.  aa8. 
(^)   See   Lambirtb   y.  Roff^ 
post.  4x1. 


Vol.  VIII. 


Cc 
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May  a* 


Wilson  t;.  Collins. 


The  payment 
of  costs  for 
not  proceeding 
to  trial  is  not 
a  condition 
precedent  to 
ulterior  pro- 
ceedingsy  un- 
less so  speci- 
fied in  the 
rule. 


ANDREWS  Seijt,  on  the  part  of  the  Defendant,  had 
obtained  a  rnle  nisi  to  defer  the  trial  of  this  cause, 
till  certain   interlocutory  costs,  awarded  for  not  pro- 
ceeding to  trial  on  a  former  occasion,  should  have  been 
paid. 

Wilde  Seijt,  who  shewed  cause,  contended,  that  thou j(h, 
under  extraordinary  circumstances,  the  Court  might 
make  the  payment  of  such  costs  a  condition  precedent 
to  ulterior  proceedings,  yet  that  such  was  not  the  ordi- 
tiavy  practice,  and  that  no  circumstances  had  b^n  dis- 
closed to  justify  the  application  which  had  been  made. 
The  party  might  issue  his  attachment 


Andrews  suggested,  that  the  Plaintiff  was  out  of  the 
way,  and  could  not  be  served.     But 


The  Court  thought  it  would  occasion  great  incon- 
venience to  make  the  payment  of  such  costs  a  condition 
precedent  in  ordinary  cases,  and  the  rule  was 

Dischaiged. 
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Ariel  t;.  Barrow.  ^  i* 

nPHE  Plaintiff's  attorney,  in  order  to  prevent  the  De^  The  Defcnd- 

iendant  from  entering  up  judgment  of  non  pros  for  *°  «  ."^  J**  * 

want  of  a  declaration,  which  he  was  in  a  condition  to  do,  enter  judg- 

obtained  a  rule  to  discontinue  upon  payment  of  costs,  ^^^'^^  *»•» 

pros  for  want 
and  gave  notice  of  an  appointment  to  tax  the  costs,  ^f  ^  declv- 

Tbis  rule  expired  on  the  6th  of  February  18S2.     But  ati<m,  the' 
the  PlaintifT,  instead  of  paying  the  costs  or  entering  a      ^    '  ^* 
discontinuance,  on  the  7th  served  the  Defendant  with  vent  the  non 

a  declaration.     The  Defendant  upon  this  entered  up  ^'V'*  obtained 

a  rule  to  dis« 
judgment  of  rum  pros,  which        .  continue  on 

payment  of 

Janes  Seijt  obtained  a  rule  nisi  to  set  aside  as  ir*  ^^  'insteid 

regular.  of  paying 

costs  or  dis- 

WUde  Seijt,  who  shewed  cause,  relied  upon  the  ap-  ,oo„  ,,  x\^^ 
pointment  to  tax  costs,  as  being  in  itself  a  discontinu-  nile  had  ex- 
»<*.  -hen  £Jit 

Defendant 
Jonesj  in  support  of  his  rule,  referred  to  Editigton  v.  ^|*^  *  ^?^!*5' 

»      ,     ,  V  ,  111  1  J.  .  ation:  Held 

Jiowdenham  (a),  and  urged  that  the  rule  to  discontmue  ^  fj^ud  on 

having  been  obtained  subject  to  the  condition  precedent  the  proceed- 
of  paying  costs,  the  Plaintiff  was  at  liberty  to  renounce  q^^^^  .  ^^^ 

it  if  he  rejected  the  condition.     But  the  Defendant 

having  entered 

rrti  ...  '^P  judgment 

The  Court  J  without  deciding  the  question  of  law,  held  oinonprost 

the  conduct  of  the  Plaintiff's  attorney  to  be  in  the  nature  the  Court  re- 

of  a  fraud  upon  the  proceedings  of  the  Court.     Instead  ^^ 

of  making  a  direct  application  for  time,  he  had  taken  out 

ft  rule  which  he  had  no  intention  to  act  upon,  thereby 

{a)  1  Dowl.  Pr.  Rjtf*  15^4* 

C  c  2  lulling 
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lulling  the  Defendant  into  security,  and  obtaining  an 
advantage  which' might  perhaps  have  been  refused  upon 
a  direct  application.  They,  therefore,  ordered  the  rule 
to  be  discharged,  giving  the  Plaintiff,  howeyer,  an 
option  to  proceed  upon  payment  of  all  costs  incurred  by 
the  Defendant 

Rule  discharged  accordingly. 


May  7. 

In  an  action 
for  criminal 
convenationy 
the  letters  of 
the  wife  to 
her  husband 
and  others  are 
admissible  in 
e^dence  to 
shew  the  state 
of  the  wife's 
feelings,  al- 
though they 
may  also  state 
a  fact  which 
would  not 
strictly  be  evi- 
dence. 


Willis  t;.  Bernard. 

'^FHIS  was  an  action  for  criminal  conversation.  At 
the  trial  before  Tindal  C.  J.,  it  appeared  that  the 
Plaintiff  and  his  wife  were  residing  in  Upper  Canada 
when  the  Plaintiff,  being  called  by  business  to  England^ 
left  his  wife  in  the  colony,  but  took  his  mother  with 
him.  By  a  cross  examination  of  the  witness  who  proved 
the  above  facts,  the  Defendant's  counsel  sought  to  in- 
sinuate that  the  Plaintiff  and  his  wife  were  not  on  good 
terms  with  each  other,  and  that  she  felt  ofiended  at 
being  left  in  Canada  alone.  To  counteract  the  possible 
effect  of  this  insinuation,  and  to  show  the  state  of  the 
wife's  feelings  towards  her  husband,  the  Plaintiff's 
counsel  offered  in  evidence  the  following  letter  written 
by  the  wife  to  her  husband's  brother  shortly  after  the 
husband  sailed  {or  England^  and  before  her  acquaintance 
with  the  Defendant  had  commenced. 

"  York^  U.  C,  July  25.  1828. 
"  My  dear  Mr.  Willis, 

*^  I  wrote  yesterday  to  John  in  a  packet  that  was  sent 
over  by  the  steam  boat,  in  order  to  leave  Nem  York,  if 
possible,  by  the  Pacific  the  1st  of  August^  but  I  had  not 
time  to  write  to  you  by  the  same  packet.    I  am  truly 

glad 
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glad  to  hear  that  Mrs.  Willis  has  derived  benefit  from 
change  of  scene  and  air.    As  this  is  a  letter  on  business, 
I  do  not  intend  therefore  to  write  on  any  other  topic. 
I  wrote  a  letter  to  Mr.  Whitton  by  John^  which  I  am 
most  anxious  should  be  delivered  as  soon  as  possible 
after  his  arrival  in  Englandy  though  I  fear  John  will  not 
do  so,  as  he  was  quite  averse  to  my  writing  it  at  all. 
Now,   my  dear  Mr.  Willis^  it  is  absolutely  necessary 
John  should  immediately  settle  all  concerns  with  the 
Messrs.  Salt^  therefore  I  am  exceedingly  anxious  that 
my  trustees  will  transfer  all  or  any  part  of  the  property 
now  in  the  funds  in  my  name,  to  the  name  of  John 
Walpole  Willis^  to  be  applied  to  his  use  for  the  pay-^ 
ment  of  any  debts  he  may  have  incurred,  so  far  as  it 
will  go.    I  need  not  say  to  you  that  John's  desire  is  to 
add  to  any  property  his  wife  and  child  may  have,  in- 
stead of  taking  any  part  away ;  but  the  only  way  to  in^ 
crease  his  property  is  to  be  perfectly  unembarrassed  in 
pecuniary  afiairs.     Should,   however,  the  trustees   be 
averse  to  transfer  the  stock  to  John's  name,  there  is  a 
plan  which,  as  it  more  immediately  concerns  myself,  I 
am  determined  to  adopt,  the  more  so  as  I  should  ima- 
gine the  trustees  could  not  o£fer  any  objection  to  it.     As 
you  are  aware  my  husband  settled  on  me,  for  my  sole 
use,  and  during  my  life,  any  property  I  may  or  might 
have,  I  propose  to  do  this,  which  cannot  injure  any  one* 
but,  on  the  contrary,  will  benefit  us  all.     It  is  to  sell 
my  life  interest  in  the  sum  of  5000/.,  for  which,  as  I  am 
young  (twenty-six  in  August^  and  I  may  say  strong  and 
healthy)  I  should  get  at  least  1500/.  or  2000/.  more 
than  the  sum.     I  earnestly  entreat  you  to  forward  this 
plan  as  much  as  you  can,  and  thus  procure  me  one  of 
the  greatest  pleasures  the  money  could  ever  afibrd  me, 
of  being  able  to  forward  in  any  degree,  however  trifling, 
the  happiness  or  benefit  of  my  husband,  and  I  am  sure 
none  of  us  can  be  contented  until  we  are  quite  out  of 

C  c  3  debt. 
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Willis 
Bermabd. 
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Willis 
Bbrnard. 


debt    Should  this  plan,  which  is  entirely  my  owd,  and 
which  I  am  determined  to  pursue,  succeed  to  my  wishes, 
the  money  is  to  be  immediately  paid  to  John  to  pay  off 
all  debts,  so  far  as  it  is  sufficient  to  do  so.    I  have  con- 
sidered this  very  frequently,  and  still  it  appears  to  me 
the  best  means  to  adopt,  as,  at  my  death,  should  John 
survive  me,  it  will  still  be  for  him  and  my  child,  and  it 
will  affi>rd  me  more  real  gratification  than  I  can  express. 
John*B  mind,  as  well  as  my  own,  will  be  relieved  of  a 
great  annoyance^  and  then  he  will  be  better  able  to 
exercise  his  talents  for  the  benefit  of  himself  and  family* 
It  is  little  I  can  do,  and  he  has  sacrificed  mudi  for  me; 
but  what  litde  I  can,  I  ought  and  will  do,  as  fiur  as  I 
can.     I  have  to  request  another  favour  of  you,  not  to 
menUon  this  to  J<An  until  you  have  well  considered  it 
yourself,  and  consulted  those  you  think  understand  the 
subject,  and  who  will  give  unbiassed  advice.    My  hus- 
band would,  I  am  aware,  object  to  it;  and  indeed  be 
ought  not  to  be  subjected  to  my  trustees'  denial ;  and  I 
am  anxious  for  you  to  explain  to  them  that  my  husband 
is  quite  ignorant  of  my  having  written  this  letter,  and 
therefore  I  am  perfectly  unbiassed  by  his  opinion  or 
advice  on  this  subject.    Should  the  trustees  object  to 
this  plan,  I  shall  consider  of  some  other  means  of  de- 
riving benefit  from  money  which  is  now  almost  thrown 
by,  as  the  interest  is  surely  far  too  little  for  5000/. 
Excuse    this    troublesome  office.    Accept  the  united 
loves  of  all  here,  and  give  the  same  to  all  dear  friends ; 
and  believe  me  to  be^  my  dear  Mr.  WilliSj 

«  Your's  &c., 
<<  Mary  Isabella  WUUs:' 

The  Defendant's  counsel  objected  to  the  reception  of 
the  letter  on  two  grounds:  1st,  that  it  was  addressed, 
not  to  the  husband,  but  to  a  third  person,  and  the  de- 
cided cases  had  not  gone  further  than  to  admit  letters 

from 
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Irom  the  wife  to  her  husband;  Sdly,  that  the  wife'9 
letter  contained  evidence  of  a  particular  fact;  namely} 
the  wife's  offer  to  transfer  her  property  to  her  husband^ 
whereas,  if  admissible  at  all,  it  could  only  be  received 
as  evidence  of  the  general  state  of  her  feelings.  Tre^ 
lawny  v.  Coleman  (a),  Edwards  v.  Crock,  {b)  The  Chief 
Justice  received  the  letter,  subject  to  a  motion  to  this 
Court;  but  cautioned  the  jury  to  read  it  only  as  evidence 
of  the  state  of  the  wife's  feelings ;  and  a  verdict  having 
been  found  for  the  Plaintiff  with  damages, 


1882. 


Spankte  Serjt.  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  above  letter  ought  not  to  have 
been  received  in  evidence. 


Wilde  Serjt.  shewed  cause.  The  admissibility  of  the 
evidence  must  be  considered  with  reference  to  the  point 
to  be  proved  by  the  Plaintiff.  The  course  of  the  cross- 
examination  rendered  it  necessary  for  the  Plaintiff  to 
establish  as  a  fact  that  his  wife's  feelings  towards  him 
were  unaltered  at  the  time  her  intimacy  with  the  De* 
fendant  commenced.  Now  her  declarations  to  that  effect 
would  clearly  have  been  admissible  evidence.  If  the 
declarations  of  the  wife  would  be  admissible,  by  the 
stronger  reason  are  her  letters,  as  being  less  open  to 
misrepresentation.  In  Trelawny  v.  Coleman^  letters 
written  by  the  wife  to  the  husband  while  living  apart 
from  each  other,  proved  to  have  been  written  at  the  time 
they  bore  date,  and  when  there  was  no  reason  to  suspect 
collusion,  were  held  to  be  admissible  evidence.  And  in 
Edxcards  v.  Crocks  where  the  husband  and  wife  necessarily, 
from  their  situations  in  life,  lived  separate,  and  the  wife 
committed  adultery,  letters  written  by  her  to  her  bus-* 
band  during  their  separation,  but  before  any  suspicion  of 


(a)  tB.^  Aid.  90. 


Cc  4 


(b)  4-5//-39- 

misconduct 
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misconduct  in  the  wife,  were  held  admissible  evidence  to 
shew  that  the  husband  and  wife  lived  in  a  state  of  con- 
nubial affection  previous  to  the  adultery.     It  is  im- 
material whether  the  letters  are  written  to  the  husband 
or  to  a  third  person     And  as  to  their  containing  a  state- 
ment of  fact,  a  witness,  on  cross-examination  at  least, 
would  be  allowed  to  state  a  fact  on  which  he  formed  his 
opinion  as  to  the  feelings  of  the  wife.     But  the  jury 
were  cautioned  not  to  receive  the  letter  as  evidence  of 
the  fact ;  and  it  is  no  objection  to  a  writing  put  in  to 
prove  a  particular  fact  that  incidentally  it  also  proves 
another.    In  Manning  v.  Clement  (a},  where  the  plaintiflT 
all^^ed  that  he  carried  on  in  an  honest  and  lawful  manner 
the  trade  of  a  manufacturer  of  bitters,  and  that  the  de* 
fendant  libelled  him  in  his  trade,  by  publishing  that  the 
bitters  were  made  to  adulterate  porter,  per  quod  the 
plaintiiF  was  ruined,  it  was  held,  that  under  the  general 
issue,  the  defendant  might  give  in  evidence  that  the 
plaintiff's  trade  was  illegal,  although,  in  doing  this,  it 
also  appeared  that  his  bitters  had  been  condemned  in 
the  Court  of  Exchequer,  and  that  the  libel  was  true. 


Spankie  and  Storks  Serjts.  contra.  In  Trelawny  v. 
Coleman  and  Edwards  v.  Crock  the  evidence  was  ad- 
mitted on  the  ground  of  necessity,  because  the  wife 
lived  apart,  and  there  were  no  other  means  of  shewing 
what  were  her  feelings  towards  the  husband.  In  the 
present  case,  that  proof  might  have  been  furnished  by 
persons  in  whose  society  they  had  lived.  Besides,  this 
is*  not  a  letter  to  the  husband,  and  a  letter  to  a  third 
person  may  be  written  for  a  purpose.  At  all  events, 
the  letter,  as  containing  the  statement  of  a  fiict,  the 
surrender  of  property,  which  the  jury  ought  not  to  have 
taken  into  consideration,  should  have  been  withheld  from 
their  perusal.    [^Alderson  J.     That  fact  was  of  itself  in- 

{a)  7  Bingh*  364. 

dicative 
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^cative  of  the  wife's  feelings.  Suppose  the  case  of 
IMIadame  Lavalettei  would  her  conduct  in  rescuing  her 
husband  from  prison,  have  been  inadmissible  as  evi- 
dence of  her  feelings  towards  him  ?]  That  is  a  strong 
case;  but,  on  principle,  the  evidence  of  the  particular 
fact  ought  to  be  rejected;  for  her  conduct  may  have 
been  occasioned  by  motives  other  than  those  of  regard 
for  her  husband.  VoUaire^  no  mean  authority  for  the 
springs  of  human  action,  describes  a  lady  as  earnestly 
and  successfully  importuning  a  minister  for  the  pro- 
motion of  her  husband,  although  her  attentions  were  by 
no  means  confined  to  him  alone,  (a) 


1832. 


TiNDAL  C.  J.  It  seems  to  me  that  this  letter  was 
admissible  for  the  purpose,  and  to  the  extent  to  which  it 
has  been  admitted.  It  appearing  on  the  trial,  that  the 
Plaintiff  being  called  to  England  on  business,  had  sailed 
accompanied  by  his  mother,  and  leaving  his  wife  in 
Canadoj  the  Defendant's  counsel  entered  on  a  course  of 
cross-examination,  intimating  that  the  parties  had  not 
lived  on  good  terms,  and  that  the  wife  was  offended  at 
not  being  allowed  to  accompany  her  husband  to  England* 
Under  these  circumstances,  the  purpose  for  which  the 
letter  was  offered,  was  to  shew  that  the  wife  retained  her 
affection  for  her  husband,  and  that  she  was  not  dissatis- 
fied at  being  left  in  Canada.  Two  objections  were  made 
to  the  reception  of  the  letter :  one,  that  the  Court  was 
called  on  to  extend  the  decisions  in  favour  of  the  ad- 
missibility of  such  evidence,  by  reading  a  letter  from  the 
wife  to  a  third  person;  the  other,  that  the  letter  con- 
tained, in  addition  to  expressions  of  afiection,  a  state- 
ment of  facts  which  could  not  properly  be  submitted  to 
the  jury.  As  to  the  first  objection,  the  question  on 
which  the  letter  was  submitted  to  the  jury,  was,  what 

(a)  Le  Monde  comme  il  va.     Vision  de  Babouct  circa  finem. 

were 
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were  the  feelings  of  the  wife  towards  her  husband  at  the 
time  it  was  written,  and  whether  her  a£fections  bad  been 
alienated  by  her  husband's  departure.  If  a  person  bad 
been  present  when  the  letter  was  written,  and  had  heard 
her  make  declarations  that  she  remained  freely  and 
voluntarily  in  Canada^  and  without  ofience  conceived 
against  her  husband,  such  declarations  would  have  been 
evidence  of  that  fact.  If  such  declarations  made  by  the 
wife  in  conversation,  ore  ienuSf  would  be  evidence^  a  letter 
written  by  her  to  the  same  effect  seems  less  open  to 
objection,  as  being  less  liable  to  misrepresentation :  and 
I  can  see  no  material  difference  between  a  letter  ad- 
dressed to  the  husband,  and  a  letter  addressed  to  a  third 
person ;  of  the  two,  it  may  be  thought  the  more  unex- 
ceptionable evidence,  exempt  from  any  imputation  of 
coilttsion;  we  cannot,  therefore,  be  considered  to  carry 
the  principle  farther,  by  admitting  the  wife's  letter  to  a 
third  person.  The  second  objection  is,  that  the  letter 
contains  statements  of  fact  which  could  not  with  pro- 
priety be  submitted  as  evidence  to  a  jury,  and  might 
improperly  influence  their  judgment.  I  admit  that  the 
letter  does  contain  statements  of  feet,  and  if  it  had 
been  used  as  evidence  of  those  facts,  there  ought  to  be 
a  new  trial.  But  it  was  produced  for  the  purpose  of 
shewing  the  state  of  the  wife's  feelings ;  the  jury  were 
cautioned  that  it  was  not  to  be  taken  as  evidence  of  the 
facts,  and  it  contains  passages  abundantly  sufficient  to 
shew  the  general  good  feeling  of  the  wife.  **  I  wrote  yes- 
terday to  John  in  a  packet  that  was  sent  over  by  the  steam- 
boat, in  order  to  leave  New  York,  if  possible,  by  the 
Pacific  the  1st  of  Jugust^  but  I  had  not  time  to  wr)te  to 
you  by  the  same  parcel."  And  in  the  body  of  the  letter 
she  says,  '*  I  earnestly  entreat  you  to  forward  this  plan 
as  much  as  you  can,  and  thus  procure  me  one  of  the 
greatest  pleasures  the  money  could  ever  afford  me,  of 
being  able  to  forward  in  any  degree,  however  trifling, 

the 
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the  bappiness  or  benefit  of  my  husband*'  Surely  as 
a  declaration  of  the  wife's  feelings,  this  was  not  to  be 
excluded.  Ho  doubt  it  renders  the  administratbn  of 
justice  more  difficult  when  evidence,  which  is  offered  ibr 
one  purpose  or  person,  may  incidentally  apply  to  another ; 
but  that  is  an  infiroaity  to  which  all  evidence  is  subject, 
and  exclusion  on  such  a  ground  would  manifestly  oo- 
casioD  greater  mischief  than  the  reception  of  the  evi* 
dence.  The  rule  for  a  new  trial,  therefore,  must  be 
discharged. 


1859. 


Park  J.  I  do  not  agree  with  the  counsel  for  the 
Defendant  that  nothing  in  this  cause  called  for  the 
introduction  of  the  letter.  When  it  had  been  insinuated 
in  cross-examination  that  the  Plaintiff  had  left  his  wife 
in  Canada  against  her  will,  and  that  they  were  an  un<- 
happy  couple,  sufficient  grounds  existed  to  call  for  the 
introduction  of  such  evidence;  and  it  was  most  im- 
portant to  produce  this  letter,  written  before  the  wife's 
acquaintance  with  the  Defendant  commenced,  and  there- 
fore dear  of  any  imputation  of  collusion.  The  case  falls 
exactly  within  the  principle  laid  down  in  Trelawntf  ▼• 
Cdemany  where  letters  from  a  wife  to  her  husband  were 
received  in  evidence ;  and  letters  from  a  wife  to  a  third 
person  are  less  open  to  exception.  In  Edwards  v.  Crock 
also  Lord  Kenyan  was  clearly  of  opinion  that  the  wife's 
letters  were  admissible  in  evidence..  It  has  been  aif^ed 
that  in  those  coses  the  letters  were  received  on  the  prin- 
ciple of  necessity,  because  no  other  evidence  could  be 
adduced  of  the  feeling  between  the  parties.  But  the 
letter  was  equally  necessary  here;  for  the  husband  being 
beyond  the  sea,  the  wife's  demeanour  could  not  otherwise 
be  shewn  at  the  period  immediately  before  her  acquaint- 
ance widi  the  Defendant.  The  letter,  independently  of 
the  facts  as  to  the  settlement,  contains  a  most  delicate 
and  feeling  expression    of  conjugal    aflbction,  — -  ^^  I 

earnestly 
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Willis 
Bernard. 


earDestly  intreat  you  to  forward  this  plan  as  much  as 
you  can,  and  thus  procure  me  one  of  the  greatest 
pleasures  the  money  could  ever  afford  me,  of  being 
able  to  forward  in  any  degree,  however  trifling,  the 
happiness  or  bene&t  of  my  husband."  If  she  had  come 
to  Englandj  and  had  said  this  to  Mr.  WilliSf  would  not 
such  expressions  have  been  evidence  to  shew  the  state 
of  her  affections  ?  I  agree  that  it  is  more  desirable 
that  such  part  of  the  evidence  as  does  not  apply  to  the 
point  to  be  proved  should  be  withdrawal  altogether  from 
the  consideration  of  the  jury.  But  in  many  cases  that 
is  impossible;  as  in  Manning  v.  Clement^  where  the 
plaintiff  alleged  that  he  carried  on  in  an  honest  and 
lawful  manner  the  trade  of  a  manufacturer  of  bitters, 
and  that  the  defendant  libelled  him  in  his  trade  by  pub- 
lishing that  the  bitters  were  made  to  adulterate  porter, 
per  quod  the  plaintiff  was  ruined;  it  was  held,  that^ 
under  the  general  issue,  the  defendant  might  give  in 
evidence  that  the  plaintiff's  trade  was  illegal,  although  in 
doing  this  it  also  appeared  that  his  bitters  had  been  con- 
demed  in  the  Court  of  Exchequer,  and  that  the  libel 
was  true.  So  in  the  case  of  prisoners ;  where  confessions 
are  given  in  evidence  which  unavoidably  involve  the 
mention  of  others  besides  the  party  confessing.  But 
the  jury  are  always  cautioned  to  exclude  the  statement 
as  against  any  but  the  party  confessing.  They  also  re- 
ceived a  proper  caution  in  this  case,  and,  subject  to 
that,  the  letter  was  properly  admitted. 


Gaselee  J.  I  am  of  the  same  opionion.  I  can  make 
no  distinction  between  a  letter  to  a  third  person,  and  an 
oral  declaration  of  the  wife,  which  is  clearly  evidence 
according  to  the  decision  in  Trelawny  v.  Coleman.  The 
date  of  this  letter  shews  that  it  was  written  after  the  de- 
parture of  the  husband,  and  before  the  wife  became 
acquainted  with  the  Defendant;  it  is,  therefore,  most 

important 
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important  as  shewing  the  state  of  the  wife's  feelings  at  a 
very  critical  period.  I  think  that  both  the  objections 
have  been  answered,  and  that  the  rule  must  be  dis- 
charged. 


Willis 
Bebnard. 


A1.DSRSON  J.    This  case  cannot  be  distinguished  in 
principle  from  Trdcmny  v.  Coleman.    An  objection  which 
was  made  in  that  case,  that  no  evidence  was  given  to 
shew  why  the  husband  was  absent  from  his^wife^  has 
been  answered  in  this,  by  shewing  that  the  husband  was 
called  to  England  on  business ;  but  it  was  admitted  in 
Trelawrn/  v.  Colemany  that  the  declarations  of  the  wife 
were  admissible  as  forming  the  ground  of  a  witness' 
opinion  as  to  the  state  of  her  affections.    If  soj  why 
should  not  letters  from  the  wife  to  a  third  person  be  re- 
ceived, especially  when  letters  from  her  to  her  husband 
have  been  received  on  the  same  principle  as  convers* 
ations  between  them  ?   If  what  the  wife  says  is  admissible 
to  shew  the  way  of  life  between  her  and  her  husband, 
what  she  writes  must  be  equally  admissible.  Undoubtedly, 
the  letter  in  question  contains  the  statement  of  a  fact 
which  might  have  weight  with  the  jury,  and  was  not, 
strictly  speaking,  evidence.     But  the  jury  were  properly 
cautioned  on  the  subject,  and  as  reasonable  men,  they 
must,  after  such  caution,  be  supposed  capable  of  reject- 
ing what  was  not  applicable  to  the  question  in  issue. 
That  circumstance,  therefore,  is  no  objection  to  the  re- 
ception of  the  letter,  and  the  rule  which  has  been  ob- 
tained for  a  new  trial  must  be 

Discharged. 


CASES  IK  EASTER  TERM 


Maj  3,  Doe  dem.  Rew  and  Others  v.  Lucraft. 

a  My  house  in  HPHE  lessors  of  the  Plaintiff  sued,  as  the  acting  devisees 
A.  to  such  ton         \^  f^^  j^  trust /or  sale  under  the  will  of  James  Niefw* 

shall  first  at-  ^^^  ^^  lAmdof^  wine-mercbant,  deceased,  heir  of  Jokn 

tain  twenty-  NemUm  of  Broadcbfst^  in  the  county  of  Devon^  genL» 

^?  ^^?^hali  ^^^^^'^y  ^  recover  possession  of  one  undivided  noiefty 

attain  such  of  a  freehold  messuage,  with  the  appurtenances,  sitoaie 

age,  and  his  {„  JUIgate  High  Street,  which  the  Defendant  NkhokH 

case  I  depart  iMcrcfi  claimed  to  hold  to  him  and  his  heirs  onder  the 

this  life  with-  will  of  John  Newion. 

wnV^'StviJlg       ^P^"  ^  ^™'  *^  *^  London  sittings  last  Michaelmas 

such,  none  term,  a  verdict  was  found,  by  consent,  ibr  the  Plainttfl^ 

shaU  attain  subject  to  the  opinion  of  the  Court  on  the  fcdlowing 

twenty-one,  to  "^  ^^ 

my  daughter  ^^^  •  "~ 

Jawf  if  she         Henry  Neadon  of  Jldgate  High  Street^  London^  wtne- 

^nn^^ne,  ™crohant,  being  seised  in  fee-simple  of  the  entirety  of 

and  her  heirs ;  the  freehold  property  in  question,  by  his  will,  dated  4»di 

but  should  I  o(  August  180S,  devised  the  same  to  his  brother  James 

without  leav-  Newton  and  his  assigns  for  life,  with  remainder  to  trua- 

mg  issue,  to  tees  to  preserve  contingent  remainders ;  with  remainder 

hein*"   "  to  the  testator's  nephew  Hetiry  Newton^  son  of  the  test- 

Tesutor  ator's  eldest  brother,  John  Newton^  for  his  life;  with 

1!^^°^  ^^'  remainder  to  trustees  to  preserve  contingent  remainders; 

Jane^  who  ^^^  remainders  in  strict  settlement  to  the  issue  of  said 

died  without  Henry  Newton^  the  nephew ;  with  remainder  to  the  tea- 

i'a^if"  ^*^'»  ^H«"y  Nea>ton%  own  right  heirs  for  ever, 
twenty-ones  The  testator  Henry  Newton^  died  on  the  27th  of  JVo- 

Held,  that  ,j,jj„^  jgig^  without  issue,  leaving  said  John  Newton, 

thing  by  the  his  eldest  brother  and  heir  at  law,  and  said  James  Nievh 

devise  to  him.  ton,  his  only  other  brother,  him  surviving.     His  will 

was  proved  in  the  [prerogative  court  of  Canterbury  1 1th 

of 
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of  Januanf  I8!i^0»    Bemy  Newtofi,  son  oljohn  NeuoUmj       1832. 

died  without  iisae  in  the  lifetime  oF  tlie  testator.  The  said  *   '  \  ■ 

J&ib.JV«^.byhlswmdated29thofOrfoi«.l822.daly  "^^^ 


ecuted  and  attested  to  pass  freehold  estates^  devised  as  v* 

fellows :  —  '*  I  give  and  devise  all  that  my  reversion  in 
fee  expectant  upon  the  life  estate  of  my  brother  James^ 
of  and  in  all  that  messuage  or  tenement  and  premises, 
ferinerly  two  messuages  or  tenements,  situate  in  Jldgate 
High  Street^  now  in  the  occupation  of  my  said  brother, 
unto  Arthw  Clarke  and  Mark  Askfbrd  and  their  heirs; 
in  trust  nevertheless  as  to  one  undivided  moiety  or 
half  part  thereof  for  Nicholas  Lucra/i^  his  heirs  and 
assigns  for  ever:  and  as  to  the  other  undivided  moiety 
or  half  part  thereof,  in  trust  for  such  son  of  mine  by 
my  present  ^ife  issuing  as  shall  first  attain  the  age  of 
twenty-one  years,  as  and  when  such  son  shall  attain  such 
age,  and  for. his  heirs  and  assigns  for  ever.    But  in  case 
I  shaU  depart  this  life  without  leaving  a  son^  or^  leading 
such^  none  shall  live  to  attain  the  age  of  twenty-'one  yearsj 
then,  as  to  the  said  last'-mentioned  moiety  or  half  part,  in 
trust  for  my  daughter  Jane  Newton,  if  she  shall  live 
to  attain  the  age  of  twenty-one  years,  and  for  her  heirs 
and  assigns  for  ever.     But  in  case  my  said  daughter 
Jane  NeaAon  shall  depart  this  life  under  that  age,  then 
I  give  and  devne  the  said  last-mentioned  moiety  or  half 
part  unto  the  said  Arthur  Clarke  and  Mark  Ashfbrd  and 
their  heirs,  in  trust  for  such  other  my  daughter  by  my 
present  wife  as  shall  first  live  to  attain  the  age  of  twen- 
ty-one years,  and  for  her  heirs  and  assigns  for  ever. 
But  should  I  depart  this  life  without  leaving  issue,  then  I 
give  and  devise  the  entirety  of  the  said  messuage  or  tene^ 
menis  and  hereditaments,  situate  in  Mdgate  aforesaid, 
UDto  the  said  Arthur  Clarke  and  Mark  Ashfbrd  and  their 
heirs,  in  trust  for  the  said  Nicholas  Lueraft,  his  heirs  and 
assigns  for  ever.** 

The 
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1639:  The  said  Nicholas  Lucrqfi  was  John  NiMorfs  wife's 

brother;  and  at  the  time  of  the  making  tlie  will  oi  John 
Newton^  James  Neuron  was  not  nor  had  ever  been  mar- 
ried, and  was  of  the  age  of  sixty-five  years  and  op- 
wards. 

John  Nnoton  died  in  or  about  the  month  of  Man^ 
1824,  in  the  lifetime  of  James  Neaoion,  leaving  Jane 
Newton^  hb  only  child,  and  without  having  revoked  or 
altered  his  will;  and  the  same  afterwards  was  duly 
proved. 

The  said  Jane  Newton  died  in  October  1826.  an  in- 
fant^  at  the  age  of  four  years  or  thereabout,  leaving 
James  Nea^ton^  her  uncle,  her  heir  at  law,  her  surviving. 

James  Newkm^  by  his  will  dated  23d  of  April  182S, 
duly  executed  and  attested  to  pass  freehold  estates,  afler 
bequeath  ii^  certain  pecuniary  legacies,  as  to  all  the  rest^ 
residue,  and  remainder  of  his  estate  and  effects,  of  what 
nature  or  kind  soever  and  wheresoever,  that  he  should  be 
possessed  o(  interested  in,  or  entitled  to  at  the  time  of  his 
decease,  and  not  thereinbefore  disposed  of,  gave,  devised 
and  bequeathed  the  same  and  every  part  thereof  to  his 
trustees  and  executors,  the  lessors  of  die  Plaintiff,  to  bold 
to  them,  their  heirs,  executors,  and  administrators,  upon 
the  trusts  therein  mentioned,  and  appointed  them  exe- 
cutors of  his  said  will.  The  testator  r^nblished  his 
will  on  the  21st  of  Jidy  1827;  died  in  October  1830; 
and  the  lessors  of  the  Plaintiff  proved  the  will. 

It  was  agreed  that  either  party  should  be  at  liberty, 
upon  the  argument  of  the  case,  to  refer  to  any  part  of 
the  saiil  will  otjohn  Newton. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  Defendant*  ^frAo/of  Ltscrqft  took  any  and  what 
estate  in  the  moiety  of  the  freehold  premises  in  question 
under  the  ultimate  devise  contained  in  the  said  will  of 
John  Nemton. 

Scriven 


IN  THfi  SiscOND  YtAn  OF  WILLIAM  IV.  389 

Sariven  SerjL  for  the  lessor  of  the  Plaintiff.  1BS2. 


IX>c  defii* 


The  event  upon  which  the  entirety  of  the  premises  iki 
Aldgate  was  to  go  over  to  Lucrqfi  under  the  will  ofjohn       f^^ 
Newion  never  took  place;  for  he  died,  leaving  issue;  v. 

and  if  the  fact  had  been  otherwise,  the  devise  of  the 
entirety  to  Lucrq/l  would  have  been  void  as  too  remote 
after  a  general  failure  of  issue.  JFbrtk  v.  Chapman  (a), 
Beauclerc  V.  Dormer  (6),  BarUno  v.  Salter  (c),  Fi^anUin 
V.  Lay.  {d) 

Stephen  Serjt.  for  the  Defendant    The  devise  over^ 
upon  the  testator's  dying  without  leaving  issue^  means 
such  issue  as  were  the  otyects  of  the  preceding  devisei 
that  isy  such  issue  as  should  live  to  attain  twen^-one 
years ;  and  the  will  must,  (herefore,  be  read  as  if  it  had 
been  written,  ^<  without  leaving  such  issue  as  mjbrtsaid!* 
There  b  abundant  authority  for  putting  that  construc- 
tion on  the  words  '*  dying  without  leaving  issue,"  when 
employed  after  previous  devises  to  children.    Blackbom 
V.  Ed^e!f{e),    Morse  v.   Marchioness  of  Ormond{g\ 
Ginger  v.  White  {h\   Target  v.  Gaunt  {i\  Farthing  v. 
Allen  (At),    QuUiver  v.  tVickett  {I),  Fonnereau  v.  Fonne^ 
reau.  (m)    No  doubt  the  devise  over,  in  case  of  dying 
without  leaving  issue,  would  be  void,  if  the  Court  could 
not  imply  an  estate  tail  in  the  first  takers;  but  thal^ 
according  to   Tenny  v*  Agar  {n)  and  numerous  otlier 
cases,  may  properly  be  implied. 

TiMDAL  C.  J*  It  seems  to  me  that,  on  the  pros- 
per construction  of  this  will,  our  judgment  ought 
to  be  for  the  Plaintiff*     The  question  arises  on  the 

(a)  I  P.  Wnu.  663.  {b)  WtlUsy  ;j48. 

(A)  a  Ail.  308.  (1)  1  P.  Wms,  43  a. 

(r)  17  Ves.  48s*  (i)  a  Madd^  3x0. 

\d)  6  Madd.  %s%.  (/)  z  WiU.  Z05. 

(0  I  P.  Wmt.  600.  (m)  3  AtL  315. 

{g)  sMaddt^^^  (n)  j%Majtt%53, 

Vol.  VIIL  D  d  words 
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IBBi.  words  of  a  will,  by  which  the  testator^  J(^n  Nemicn^ 
devises  to  Nicholas  Luemft  certain  messuages,  with  the 
appurtenanees,  in  AUgate  High  Street;  and  the  words 
are,  *'  should  I  depart  this  life  without  leaving  issae, 
then  I  give  and  devise  the  entirety  of  the  said  met* 
auage  or  tenements  and  hereditaments  sitaate  in  Atig^U 
aforesaid  unto  Arthur  Clarke  and  Mark  AAfbrd^  and 
their  heirs,  in  trust  for  the  said  Nicholas  Iitercfit  1>^ 
heirs  and  assigns  for  ever."  Now  these  words  may  be 
taken  according  to  their  natural  meaning,  and  then  th^ 
imply  a  devise  over  after  a  general  failure  of  issue 
which  would  be  void,  as  too  remote :  or  they  may  he 
taken  to  mean  a  dying  without  leaving  a  child  or  dui- 
dren ;  in  which  case  the  event  on  which  the  devise  over 
is  to  depend  will  not  have  happened ;  for  the  testator 
died,  leaving  a  daughter.  But,  on  the  part  of  the  De- 
fendant, a  third  construction  has  been  oonlended  for, 
namely,  that  we  should  take  the  will  as  if  it  had  been 
written  **  Should  I  depart  this  life  without  leaving  juiA 
issue  as  aforesaid ; "  and  that  this  is  to  mean,  not  only 
such  issue  as  had  been  before  described,  namely,  a  son 
and  daughter,  but  such  issue,  with  the  restrictions  which 
accompanied  the  mention  of  them  in  the  preceding,  de- 
vise* But,  though  cases  have  been  cited  to  shew  thatthe 
wordisstftf  may  be  applied  to  such  issue  as  have  been 
described  before,  there  is  no  case  to  shew  that  whtti 
used  in  such  sense  it  is  also  to  include  the  restrictions 
which  may  have  accompanied  the  mention  of  such  issue 
in  preceding  parts  of  the  will.  Supposing  the  testator 
here  to  have  meant,  by  dying  roithout  leaving  issuer  dying 
without  leaving  a  son  or  daughter^  what  is  there  to  shew 
be  meant  to  restrict  that  to  a  dying  without  leaving  a  son 
or  daughter  who  shotdd  have  attained  the  age  i^  twenty- 
one  years  ?  If  we  were  to  import  such  a  restriction  into 
this  part  of  the  will,  we  should  manifestly  do  violence  to 
the  intention  of  the  testator  expressed  in  another  part* 

Where 
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Where  the  testator  disposes  of  the  same  property  to  a       18SS. 
daughter  in  remainder  after  a  son,  he  uses  those  words 
of  restriction :   when  we  see»  therefore,  that  he  has 
omitted  them  when  he  devbes  the  same  property  to  the  ** 

Defendant,  we  mast  infer  that  the  omission  was  inten- 


and  that  we  should  improperly  interfere  if  we 
interpolated  words  from  another  portion  of  the  wilL 
As  to  omr  implying  an  estate  tail,  to  prevent  the  devise 
ovtr  from  being  too  remote,  in  case  we  adopt  the  con- 
struction contended  for  on  the  part  of  the  Defendant, 
there  is  an  end  of  that  argument,  if  by  suck  issue  we  are 
to  understand  son  or  daughter.  And  it  is  not  easy  to 
see  to  whom  the  estate  is*  to  go  over.  The  proposition, 
therefore,  for  which  the  Defendant  contends,  not  being 
satisfactorily  established,  I  can  only  give  the  words  their 
natural  ^ect,  that  the  estate  is  only  to  go  over  if  the 
testator  should  die  without  leaving  issue ;  and  as  that 
has  not  happened,  our  judgment  must  be  for  the 
Plaintiff. 

'  Park  J.  I  am  of  the  same  opinion.  When  we  see 
words  of  restriction  applied  in  the  devise  to  the  daugh- 
ter, and  omitted  in  the  devise  to  the  Defendant,  we  must 
suppose  this  was  done  advisedly,  and  the  rather,  as  the 
testator  appears  by  the  will  to  have  had  professional 
assistance. 

Gaselee  J.  concurred. 

Aldbrbom  J.  I  am  of  the  same  opinion.  The  woid 
issite.  may  sometimes  be  restrained  to  a  particular  class ; 
but  it  is  required  here  to  add  the  further  restric- 
tion, that  that  class  should  not  have  attained  the  age  of 
tweDty-one«  No  case  will  be  found  to  have  gone  that 
length. 

Judgment  for  the  Plaintifil 
Dd  2 
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Maj  9.  TeMPERLEY  V.  ScOTT. 

Costs.    A  IN  March  1831,  the  Plaintiff's  agent  proposed  that  a 

captam  of  a  witness  in  this  cause,  Grewcock,  the  captain  of  a  ship, 

in  a  cause  is  $h<>ul^  ^  examined  on  interrogatories,  apprising  the 

allowed  for  Defendant  that  the  witness  could  not  be  detained  ex- 

nis suDsistrace   ^^  ^^  ^  considerable  expense;  the  Defendant's  asent. 
according  to  "^  .  o     ^ 

his  station,  for  however,  said  he  would  rather  incur  the  risk  of  expense 

the  whole  (j^^j^  forego  the  advantage  of  cross-examining  the  wit- 
time  during  . 

which  he  is  >>«s»  »«  open  court 

detained  to 

giye  eridence.       rjij^^  ^^^  j  ^f  ^^  cause,  which  was  twice  postponed  at 

the  instance  of  the  Defendant,  took  place  in  February 
last,  when  a  verdict  having  been  found  for  the  plaintifl^ 
the  prothonotary  allowed  the  witness,  Grewcock^  Si.  a 
month  for  his  subsistence  and  loss  of  time  during  eleven 
months^  upon  a£Sdavits  that  he  had  been  detained  during 
that  time,  had  lost  an  opportunity  of  profitable  employ- 
roent,  and  bad  been  paid  10/.  a  month  by  the  Plaintiff. 

Wilde  Serjt.  having  obtained  a  rule  nisi  for  the  pro- 
thonotary to  review  his  taxation  on  the  ground  that  the 
allowance  for  loss  of  time  was  improper, 

Taddy  Serjt.,  who  shewed  cause,  relied  on  Berry  v. 
Pratt  (a),  where  costs  were  allowed  for  the  subsistence 
of  a  seafaring  man  during  the  period  of  his  detention 
in  order  to  give  evidence;  and  on  Ltmergan  v.  Royal 
Excharige  Assurance  (i),  where  the  captain  of  a  ship  was 
paid  for  his  loss  of  time* 

WUde.  The  allowance  in  Ixmergan  v.  Bqyal  £r- 
change  Assurance  was  for  subsistence.     No  English  wit- 

(a)  X  B.  &C  •  ^76.  (^)  7  BingJb,  795,  7^9. 

neas 
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ness  is  entitled  to  any  allowance  for  loss  of  time;  a        183^* 
promise  to  pay  him  is  void ;  Collins  v.  Godejrqy  (a) ;  and    ^^  ^^'^ 
it  is  doubtful,  whether  the  allowance  of  subsistence  to  an  ^. 

Mnglish  witness  can  be  supported  on  principle.  Every  Scott. 
man  is  bound  to  give  his  attendance  in  a  court  of  jus- 
tice; it  may  have  a  dangerous  effect  on  his  testimony 
to  allow  him  to  be  supported  at  the  expense  of  the 
party  who  calls  him,  and  will  enable  that  party  to  entail 
overwhelming  expense  on  his  opponent. 

TiNDAL  C.  J.  It  is  unnecessary  in  this  case  to  agitate 
the  general  principle  as  to  the  allowance  of  costs  for  loss 
of  time ;  for,  in  the  first  place,  the  sum  which  has  been 
allow^  in  this  case  for  subsistence  is  not  extravagant; 
—  very  little,  if  it  all,  more  than  was  necessary  for  the 
board  and  lodging  of  a  witness  in  GrewcocVs  station ;  — 
and  then  an  offer  was  made  to  the  adverse  party  to  ex- 
amine the  witness  on  interrogatories,  and  warning  was 
given  of  the  expense  that  would  attend  his  refusal.  Per- 
haps he  made  a  prudent  election ;  but  it  reduces  the 
case  to  a  bargain  between  the  two  parties,  which  pre- 
cludes the  necessity  of  any  interference  on  the  part  of 
the  Court. 

Rule  discharged. 

{a)  z  B,  <S  Adol^  950. 
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Caisp  V.  Sir  Henry  Edward  Bunbury,  Baronet, 

and  Others. 

Since  9  0. 4«  n[^HIS  was  an  action  of  assumpsU  against  the  Defend- 
e.  9a.  an  action  ants,  as  trustees  of  the  MitdenhaU  bank  for  savings, 
anintt  the  ^'^^  money  had  and  received  bv  them  to  the  use  of  the 
trustee  of  a  Plaintiff.  At  the  trial  before  Tindal  C.  J.,  Middinete 
iT^*?^*  sittings  1830,  a  verdict  was  found  for  the  HainUff  *nr 
ditputci,  the  44/.,  subject  to  the  opinion  of  the  Court  on  the  fellow* 
only  mode  of    Jng  case :  — 

Cyi^mmom       '"  April  1818  a  savings  bank  was  established  at  Mit^ 

denhaUf  in  the  county  of  StfffMk^  under  the  provisions  of 
57  G.  S.  c.  ISO.  Rules  were  drawn  up  which,  in  the 
same  year,  were  duly  enrolled  with  the  clerk  of  the 
peace,  and  afterwards  acted  upon.  The  Defendant^ 
with  others  since  dead,  were  duly  appointed  Inistees, 
and  acted  as  such;  but  WiUiain  Newton^  who  is  stilt 
living,  though  not  made  a  Defendant,  was  also  a  trustee 
and  acted.  Sir  Henry  Edward  Bunbury^  one  of  the 
Defendants,  who  resided  at  MUdefAaU^  was  also  dnly 
appointed,  and  acted  as  treasurer,  and  W*  Bassett  an- 
other of  the  Defendants,  as  manager.  One  WSUiam 
Gill  was  duly  appointed  clerk  in  the  year  1818,  and 
continued  to  act  in  that  capacity  until  1825,  when  it 
was  discovered  that  he  had  embezxied  a  considerable 
sum  of  money,  the  amount  of  deposits  which  had  been 
received  by  him.  He  absconded,  and  was  prosecuted 
by  the  trustees  to  conviction,  and  transported.  Bassett 
from  dme  to  time  received  deposits  of  the  Plaintifl^  and 
duly  signed  his  book  in  which  such  deposits  were  regularly 
entered,  but  he  never  saw  Crisp's  account  in  the  pos- 
session of  the  clerk,  or  attended  at  the  clerk's  office 
tifte^  March  1819;  tlie  clerk  having  told  him  that  he 

would 
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would  give  him  notice  when  it  was  necessary  for  him  to        1832% 
attend.     On   Gift's   absconding,   Basseit  went  to   his 
house,  and  there  found  two  cash  account  books,  one  a 
fabe  nod  the  other  a  true  one ;  in  each  of  which  the 
PlaintiflTs  account  with  the  bank  wds  entered,  from 
which  it  appeared,  that  on  the  balance  in  the  hands 
of  tbe  clerk,  the  Piaiatiff's  claim  in  June  1824»  wm 
SSL  8j;  3i^»     The  entry  of  the  account  in  both  books 
was  precisely  similar,  except  that  in  the  false  book  the 
word  <'  paid  "  was  added  at  the  end  of  the  account,  im* 
porting  that  the  whole  balance  had  been  paid  to  the 
depositor.    It  was  admitted  that  the  receipts  and  pay- 
ments on  account  of  deposits  were  as  appeared  by 
the  accOAmt;  and  that  the  Plaintiff  had  not  received 
the  balance  of  the  account*    A  letter  was,  on  the  27th 
.of  June  1809,  sent  by  the  Plaintiff's  attorney  to  the 
DefiHidiiiit%  to  JV*  Nemton^  and  Various  others,  which^ 
afttf  .aUuding  to  the  embezzlement  and  conviction  of 
tbe  derk^  and  expre^sbg  a  hope  that  an  amicable 
adjustment  of  the  claims  of  the  several  depositors  might 
be*  effijcted,  gave  notice  to  the  Defendants  and  others, 
that  tlie  Plaintiff  bad  appointed  Mr.  C.  Austin^  of  the 
rTaupiei  barrister,  to  be  his  referee,  and  called  on  the 
Defendants,  within  a  month  to  appoint  a  referee  on 
th^r  behalf,  both  in  the  matter  of  Cri^  and  the  other 
fdcipositorp*  .  Sir  //•  Bunbwy  was  then  abroad,  and  did 
Jiot  return  to  England  till  after  the  action  was  brought. 
No  Arbitrator  had  ever  been  appointed  by  the  managers 
:or  tPMstees,  they  altogether  denying  their  liability,  and 
it  being  admitted  that  they  had  no  funds  in  hand  to 
satifify  tbie  Plaintiff's  claim.    It  was  admitted  that  ge- 
nera), meetings  to  receive  the  reports,  and  to  examine 
and  audit  all  the  accounts  of  the  establishment,  were  not 
Jieid  pursuant  to  the  first  rule  of  the  institution.     The 
Plaintiff  went,  about  the  time  GiU  absconded,  to  his 
liousf^  for  the  purpose  of  making  a  formal  demand^  but 
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be  found  the  premises  shut  up,  and  that  Gill  had  ab- 
sconded. 

Among  the  rules  of  the  society  were  the  following: 
First,  **  The  affairs  of  the  bank  shall  be  conducted  by 
not  less  than  six  trustees,  twenty  managers,  and  a  trea* 
surer ;  none  of  whom  shall  derive  any  benefit  from  the 
deposits,    or    receive   any  remuneration   for   services. 
Every  trustee  will  be  considered  as  an  honorary  ma- 
nager.    General  meetings  shall  be  held  on  the  first 
Friday  in  October^  Janwry^  Aprils  and  July^  to  reoeire 
.the  reports,  and  to  examine  and  audit  all  accounts  of 
the  establishment.    The  managers  shall  also  have  the 
power  of  filling  up  vacancies,  and  of  adding  to  the 
numbers  of  trustees,  and  of  their  own  body.    Upon  the 
requisition  of  three  managers,  a  special  meeting  may  be 
called,  upon  giving  fourteen  days'  previous  notice.    At 
every  general  meeting,  one  trustee  and  four  manages 
shall  be  competent  to  act.'^    Seventeenth ;  **  Any  mat- 
ter in  dispute  between  this  institution  and  any  person 
acting  under  the  same,  and  any  depositor  therein,  or 
any  executor,  administrator,  or  next  of  kin  of  any  de- 
ceased depositor,  or  any  person  claiming  to  be  such 
executor,  administrator,  or  next  of  kin,  shall  be  re- 
ferred to  the  arbitration  of  two  persons;  one  to  be 
named  by  the  managers,  and  the  other  by  the  daimaatt 
and  in  case  the  two  persons  so  named  shall  not  agree^ 
they  shall  forthwith  nominate  an  umpire,  and  the  de» 
cision  and  award  of  such  referees  and  umpire  shall  be 
final  and  binding  upon  both  parties.**     And  by  B  G.  4^» 
r.  92.  5.  45.  it  is  enacted,  *^  That  in  case  any  dispute 
shall  arise  between  any  such  institution  or  any  person 
or  persons  acting  utider  them,  or  any  individual  de- 
positor  therein,    the  matter  so  in    dispute   shell  be 
^ferred  to  the  arbitration  of  two  indifferent  persons  to 
be  chosen  and  appointed  in  the  manner  therein  pointed 
^utt  and^  in  case  of  their  hot  agreeingi  then  to  the  bar* 

Hster 
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rioter  at  law  to  be  appointed  by  the  commissioners,  as        1892.- 
directed  by  the  act ;  and  whatever  award  shall  be  made        _  ^ 
by  the  said  arbitrators,  or  the  said  barrister,  shall  be  ^^ 

binding  and  conclusive  on  all  parties,  and  shall  be  JSnal  *  Bcnbury.* 
to  all  intents  and  purposes,  without  any  appeal." 

The  case  was  argued  in  Hilary  term  by 
Storks  SeijL  for  the  Plaintiff,  and  Toddy  Serjt«  for  the 
Defendants,  who  took  several  objections  to  the  Plain* 
tiff's  recovery;  in  particular,  that  the  Defendants,  as 
honorary  trustees,  were  not  responsible  for  embezzlement 
by  the  clerk  of  the  society;   and  that,  at  all  events^ 
the  Pkintiff 's  remedy  was  not  by  action,  but  by  arbi- 
tration.   The  decision  of  the  Couri  turns  on  the  latter 
ground  alone ;  as  to  whicli,  it  was  contended  on  the  part 
of  the  Plaintiff,  that  the  statute  9  G.  4.  c.  92.  s.  45.  is 
directory  only  with  respect  to  arbitration,  not  imperative; 
that  parties  cannot,  by  agreement,  oust  the  courts  of 
kw  of  their  jurisdiction ;  nor  can  a  statute  effect  thisy 
except  by  express  words  or  necessary  implication ;  Cates 
Y»Kiiight{a);  and  that,   at   all  events,  the  Defendants 
having  refused  to  proceed  to  arbitration,  could  not  now 
object  that  the  Plaintiff  had  proceeded  at  law. 

On  the  part  of  the  Defendants  it  was  argued,  that 
though  parties  cannot,  by  agreement,  oust  the  jurisdiction 
of  the  courts  of  law,  it  may  be  ousted  by  statute ;  and 
that  the  statute  9  G.  4.  c.  92.  s.  45.  is  imperative  in  this 
respect,  the  object  of  the  legislature  being  to  protect 
the  funds  of  poor  contributors  from  more  expensive 
litigation. 

Cm\  adv.  xmU. 

TiKDAL  C.  J.  This  is  an  action  of  assumpsit  against 
the  Defendants,  as  trustees  of  the  Mildenhall  bank  for 

(o)  3  r.  R^  44». 

tovings^ 
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18S3.'  savingBi  and  is  brought  for  money  had  and  received  by 
them  to  the  use  of  the  Plaintiff.  This  bank  was  esta> 
blished  in  the  year  18 IS,  under  the  rules  and  regulati<Mia 
set  out  in  the  case;  and  from  that  time,  until  the  passing 
of  the  statute  9  G.  4.  c.  92.,  was  governed  by  iheTarious 
provisions  contained  in  the  statute  57  G.  3.  c.  130.  But 
that  statute,  with  certain  other  acts  which  had  ,been 
passed  for  amending  it,  were  repealed  by  the  9  G.  4. 
c.  92.,  with  an  exception,  that-  nothing  in  that  act  con- 
tained should  invalidate  or  annul  any  payments,  agree- 
ments, or  appointments  made,  or  proceedings  had,  or 
any  instruments  executed  under  the  authority  of  any  of 
the  repealed  acts ;  and  by  the  last  section  of  the  9  G*4t^ 
that  statute  is  declared  to  extend  '^  to  all  savings  banks 
established,  and  hereafter  to  be  established,  in  England 
and  Ireland*"  It  appears,  therefore,  to  us,  that  the  only 
law  which  governed  and  regulated  the  rights  of  the 
parties  to  this  action  at  the  time  the  action  was  brou^t, 
is  to  be  derived  from ,  the .  only  statute  then  in  eidstence 
in  relation  to  the  subject-matter  of  the  action,  namelyt 
the  9  G,  4. 

Amongst  the  objections  that  have  been  urged  by  the 
Defendants  against  the  right  to  maintain  this  action, 
one  is,  that  by  the  forty-fifth  section  of  the  last  statute^ 
the  legislature  has  provided,  ^'  That  in  case  any  dispute 
shall  arise  between  any  such  institution,  or  any  person 
or  persons  acting  under  them,  and  any  individual  de- 
positor therein,  the  matter  so  in  dbpute  shall  be  referred 
to  the  arbitration  of  two  indiflerent  persons,  to  be  chosen 
and  appointed  in  the  manner  therein  pointed  out :  and, 
in  case  of  their  not  agreeing,  then  to  the  barrister  at 
law  to  be  appointed  by  the  commissioners,  as  directed 
by  the  act;  and  whatever  award  shall  be  made  by  the 
said  arbitrators,  or  the  said  barrister,  shall  be  binding 
and  conclusive  on  all  parties,  and  shall  be  final  to  aU 
intents  and  purposes  without  any  appeal:"  and  it  i$ 

contended. 
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contaided^  on  the  part  of  the  Defendants,  that  this 

enactment  is  imperative  upon  the  Plaindffi  taking  away 

die  jurisdiction  of  the  courts  of  common  hiw,  and  leaving 

the  party  who  complains  no  other  mode  of  determining 

his  claim  than  that  which  is  pointed  out  and  provided 

by  the  act     It  is  not  denied,  on  the  part  of  the  Plaintifl^ 

that  the  present  case 'falls  within  the  description  of  those 

contained  in  the  forty-fifth  section ;  indeed,  it  woqld  be 

impossible  to  argue  that  the  present  is  not  a  dispute 

between  persons  acting  under  the  institution  and  an 

individual  depositor :  but  it  is  contended  by  the  Plaintifi^ 

that  the  jurisdiction  of  the  courts  of  common  law  is  not 

ousted  by  any  words  to  be  fodnd  in  this  section  $  and 

that  the  utmost  which  the  section  contemplates  is,  to 

create  a  concurrent,  and  not  an  exclusive  jurisdiction  in 

die  arbitrators  or  barrister.     But  we  are  of  opinion,  that 

both  with  reference  to  the  words  of  the  statute,  and  the 

object  which  it  had  in  view,  the  Plaintiff  is  barred  from 

maintaining  the  present  action  in  a  court  of  law,  and 

most  pursue  the  remedy  provided  by  the  statute.     It  is 

undoubtedly  true,  that  the  jurisdiction  of  the  superior 

courts  of  Westminster  h  not  to  be  ousted,  except  by 

express   words,   or    by  necessary    implication :    Gates 

V.  Knight:  yet,   where  the  object  and  intent  of  the 

statute  manifestly  requires  it,  words  that  appear  to  be 

permissive  only,  shall  be  construed  as  obligatory^  and 

shall  have  the  eflect  of  ousting  the  courts  of  their  juris- 

dictioh,  as  in  the  case  last  referred  to,  where  a  clause 

enacted  that  it  ''  shall  and  may  be  law/id  for  a  justice  of 

peace  to  hear  and  determine  offences  against  the  act 

that  subject  the  offender  to  penalties,  not  amounting  to 

sot,/*  with   a  power  to  the  justices   to  mitigate  the 

penalties ;  whilst  the  same  act  directed  that  all  penalties 

which  amount  to  50/.,  or  more,  shall  be  sued  for  in  his 

Majesty's  courts  at  Westminster ;  it  was  held,  that  by 

necessary  implication  the  courts  above  were  ousted  of 

their 


1882. 


400 


CASES  IN  EASTER  TERM 


1832. 


C1U8P 

BUNBURY. 


tbeir  jurisdiction  in  the  case  of  penalties  not  amounting 
to  50/.  Now,  in  this  case  the  legislature  has  enacted 
that  disputes  of  the  description  of  the  present  ^  shaB  be 
referred/' —  words  which,  in  their  natural  force,  denote 
an  obligation,  not  a  permission  only;  and  unless  these 
words  are  construed  to  be  compulsory  on  the  Plaintiff, 
they  mean  nothing.  If  they  are  not  compulsory  on  the 
Plaintiff,  neither  can  they  be  so,  upon  any  principle  of 
fidr  construction,  upon  the  Defendant  And  if  recourse 
to  arbitration  is  not  intended  except  both  parties  choose 
to  adopt  it,  then  indeed  the  act  is  made  a  dead  letter; 
for  it  wo^id  be  competenl  for  both  parties  to  tefer  the 
dispute  to  arbitration,  if  they  both  agreed  upon  it,  with- 
out the  intervention  of  the  statute.  In  order,  therefore^ 
to  give  these  words  ^  of  the  statute  any  force  or  oper- 
ation, the  word  shall  must  be  construed  as  obligatory, 
thtit  is,  that  the  matter  in  dispute  shall  of  necessity  be 
referred  to  arbitration,  and  not  be  determined  in  any  of 
the  courts  of  Westminster  HaU.  But  looking  at  the 
object  and  intention  of  the  legislature,  we  think  it  clear 
that  the  remedy  by  action  is  taken  away,  and  that  l^ 
arbitration  substituted  in  its  place.  These  institutions 
were  intended  to  comprehend  a  very  large  number  of 
depositors,  chiefly  from  the  lower  walks  of  life;  many 
of  them  contributing  very  small  sums,  and  claiming 
very  small  profits  by  the  addition  of  interest.  On  the 
other  hand,  the  trustees  and  managers  are  uncertain  in 
point  of  number.  To  allow,  therefore,  actions  at  law  to 
be  maintainable  by  each  depositor  against  the  trustees^ 
upon  the  occasion  of  every  dispute  with  the  institution^ 
either  as  to  the  amount  of  the  balance  due,  or  the  in- 
terest claimed  by  him,  would  be^  in  effect,  to  cause  the 
ruin  both  of  the  depositors  and  the  institution,  by  cast* 
ing  the  costs  of  an  action  in  the  superior  courts  at 
Westminster  upon  the  losing  party.  No  person  would 
fill  the  gratuitous  .office  of  a  trustee  or  a  manager,  if  ht 

was 
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was  exposed  to  the  hazard  of  suits  at  law  at  once  so 

expensive  and  so  numerous;   no  depositor  would  be 

able  to  enforce  his  just  rights,  if  he  must  sue  in  the 

superior  courts,  at  the  hazard  of  being  defeated  with 

heavy  costs   if  he  sued  more  of  the  trustees  than  he 

might  be  able  to  prove  liable;  or  subject  to  have  his 

suit  abated  if  he  sued  too  few.     It  is  evident,  therefore, 

that   the  legislature  contemplated  the  cheap,   simple, 

speedy,  and  equitable  adjustment  of  all  disputes  by  a 

reference  in  the  mode  pointed  out  in  the  act,  instead  of 

a  more  expensive,  dilatory,  and  uncertain  remedy  by 

action  at  law ;  and  we  think  we  should  defeat  that  very 

serviceable  object,  —  serviceable  alike  to  the  depositors 

and  to  the  institution,  —  unless  we  construe  the  words 

used,  as  words  which  import  an  obligation  to  refer, 

and  which  take  away  the  right  to  sue  in  the  superior 

courts. 

In  this  view  of  the  case,  it  would  be  improper  to  give 
an  opinion  on  the  other  points  which  were  made  in 
argument,  as  we  have  no  jurisdiction :  and  we  can  only 
express  our  surprise  and  regret  that  the  Defendants, 
who  set  up  this  as  a  ground  of  defence,  did  not  act 
upon  it  when  the  Plaintifi[  appointed  an  arbitrator  on 
his  part  At  present,  however,  there  must  be  judgment 
for  the  Defendants. 
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(IN  THE  COURT  OF  CHANCERY.) 

Ex  parte  Tindal. 

JpDWARD  GRAYf  upon  the  marriage  of  his  dau^- 
ter  with  William  Smithy  covenanted  in  her  marriage 
settlement  to  pay  Smith  2300/.  immediately,  for  bis  ab- 
solute benefit,  and  4000/.  more  within  twelve  months 
after  Graj/%  decease.  The  2300/.  was  accordingly  paid 
on  the  marriage,  and  the  4*000/.  shortly  after  Grays 
decease. 

Smithy  on  his  part,  covenanted  to  secure  bis  wife 
80/.  a  year  for  her  separate  use,  and,  within  twdve 
months  after  his  decease,  to  cause  to  be  paid  4000^  to 
her  trustees,  with  interest  from  the  time  of  his  death,  in 
trust  to  pay  tlie  interest  and  annual  produce  to  his.  wife 
for  her  life  in  case  she  survived  him ;  and  after  her  death, 
in  trust  to  pay  and  assign  the  money  and  the  interest, 
and  annual  produce  thereof  to,  between,  and  amongst 
the  child  And  children  of  Smith  and  his  wife,  in  manner 
thereinafter  mentioned;  and  if  they  had  no  child  or 
children,  to  the  survivor  of  them  the  said  Smith  and  his 
wife,  his  or  her  executors,  administrators,  or  assigns. 
The  provision  made  for  the  wife  was  to  be  in  lieo  of 
dower. 

Smiik  having  become  bankrupt,  and  his  wife  being 
still  alive^  Tindal^  the  trustee  under  her  marriage  settle- 
ment, applied  to  prove  the  value  of  the  4000/.  covenanted 
to  be  paid  by  the  executors  oi Smith  within  twelve  months 
after  his  death,  under  6  G.  4.  c.  16.  *  5. 56.,  which  enacts, 
that  *'  If  any  bankrupt  shall,  before  the  issuing  of  the 
commission,  have  contracted  any  debt  payable  upon  a 
contingency  which  shall  not  have  happened  before  the 

issuing 
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issuing  of  such  commission,  the  person  with  whom  such         1832. 
^lebt  has  been  contracted  may,  if  he  think  fit,  apply  to  -   -' 

the  commissioners  to  set  a  value  upon  such  debt ;  and  Tindai- 
the  commissioners  are  hereby  required  to  ascertain  the 
Talue  thereof,  and  to  admit  such  person  to  prove  the 
amount  so  ascertained,  and  to  receive  dividends  thereon ; 
or,  if  such  value  shall  not  have  been  so  ascertained 
before  the  contingency  shall  have  happened,  then  such 
person  may,  after  such  contingency  shall  have  hap- 
pened, prove  in  respect  of  such  debt,  and  receive  a 
dividend  with  the  other  creditors,  not  disturbing  any 
Ibrmer  dividends." 

The  proof  was  rejected  by  the  commissioners,  but 
their  decision  was  reversed  by  his  Honor  the  Vice- 
•Chancdlor.  {a)  The  decision  of  his  Honor  was  after- 
wards reversed  by  Lord  Ljfndhurd.  (&) 
.  This  was  a  petition  to  Lord  Brougham  C.  to  rehear 
the  order  made  by  Lord  Lyndhursif  and  was  argued 
'before  the  Lord  Chancellor,  assisted  by  Tindal  C.  J.  and 
JJUUedaU  J.  on  the  27th  o(  August  1831.  (c) 

TiNDAL  C.  J.  now  delivered  his  opinion  as  follows, 
ia  which  Littledale  J.  and  Lord  Brougham  C.  con- 
curred:— 

There  are  two  questions  in  this  case :  First,  whether 
the  bankrupt  has  contracted  a  debt  payable  on  a  con<- 
tif^geacy  wkbin  the  meaning  of  the  fifty-atxtb  section  of 
6G.4.  c.  16.;  and,  secondly^  supposing  that  he  has 
<done  so,  whether  the  commissioners  can  set  a  value  upon 
the  debt  so  as  to  make  it  the  subject  of  proof  under  the 
commission.  ^ 

On  the  first  question  it  is  contended,  on  the  behalf  of 

(a)  Set  X  Mont*  tsf  Mac*  415,  (c)  For     tlie    argument    Mt  • 

(h)  I  Mont.  &)  Mac.  424.  x  Mont,  &  B.  375. 

the 
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18S2.       the  assignees,  that  the  contract  entered  into  by  the 
'      -  '^^     bankrupt  is  not  a  debt,  but  merely  a  covenant  that  the 
TiMDAL.      executors  of  the  bankrupt  shall  pay  a  sum  of  money 
on  a  collateral  event;  that  the  only  effect  of  that  con- 
tract is,  to  create  a  charge  on  his  assets ;  and  that  such 
was  all  that  the  parties  themselves  contemplated  by  the 
settlement,  as  the  bankrupt  himself  could  never  have 
been  liable  to  pay  the  money :  that  the  parties  them- 
selves took  the  chance  of  ivhat  the  assets  might  produce^ 
— a  chance  which,  in  some  cases,  might  be  more  beneficial 
to  the  wife  and  children ;  because,  if  the  husband  should 
become  bankrupt,  and  afterwards  acquire  property,  they 
would  have  the  benefit  of  the  provision  in  full,  instead 
of  a  dividend,  very  much  diminished  as  it  must  be  by 
the  calculation  of  the  contingency. — But  we  are  of  opi- 
nion that  the  contract  contained  in  the  settlement  is  a 
debt  which  the  bankrupt  has  contracted  within  the  mean- 
ing of  the  fifty-sixth  section  of  the  bankrupt  act.     A 
covenant  to  pay  a  sum  of  money  constitutes  a  debt;  and 
an  action  of  debt,  technically  so  called,  may  be  maintained 
upon  it :  1  Leonard,  208.,   Com,  Dig,  tit.  Debt  (A  4.), 
Ingledew  v.  Cripps  {a) :  for  though  in  the  case  last  cited 
there  was  a  penalty,  yet  the  language  of  the  Court  is^ 
that  debt  will  lie  on  a  covenant  to  pay  a  sum  of  money; 
and  it  is  a  common  practice  to  draw  declarations  in  debt 
on  a  covenant  to  pay  a  sum  of  money.    And  if  a  man 
covenants  that  his  executors  shall  pay  a  sum  of  money 
after  his  death,  that  also  appears  to  us  to  creat^  a  debt, 
and  we  think  it  just  as  much  so  as  if  he  himself  bad 
covenanted  to  pay  it.    Plumer  v.  Merchant,  {b)     In  that 
case  the  testator  covenanted  that  he  would  leave  by  his 
will,   or  that  his  executors  or  administrators  should, 
within  six  months  after  his  death,  pay  a  sum  of  money 

(a)  2  LJ,  Rajm,  8x4.  (b)  3  Burr.  1380. 

to 
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to  trustees  for  the  benefit  of  his  wife  and  children;        1882. 
and  an  action  being  brought  against  the  administrator     "      ' 
on  a  bond  of  the  testator,  he  pleaded  jlene  adminhtraxit :      Tindal. 
the  question  was,  whether  he  could  retain  the  money  so 
covenanted  to  be  paid ;  and  all  the  Court  held  that  this 
was  a  debt  which  might  be  retained.     It  is  true,  there 
was  a  penalty  on  which  debt  would  lie,  but  the  Court 
only  noticed  that  incidentally,  and  it  is  plain  that  their 
judgment  would  have  been  the  same  if  there  had  been 
no  penalty. 

There  may  be  a  doubt  whether  an  action  of  debt, 
technically  so  called,  would  lie  against  executors  upon 
snch  a  covenant,  because  debt  would  not  have  lain 
i^inst  the  testator  himself:  WentwortVs  Office  of  Exe- 
Oitors,  2S2.,  and  Perratt  v.  Austin  (a) :  though  Lord 
Mansfieldj  in  Plumer  v.  Marchantj  above  cited,  speaks 
very  lighdy  of  the  latter  case  of  Perratt  v.  Austin^  and 
even  in  the  case  itself  there  is  a  note  at  the  end  making 
a  guare  to  one  of  the  reasons.  But  those  authorities  are 
merely  to  the  form  of  action,  whether  it  should  be  debt 
or  covenant,  and  do  not  affect  the  substance  of  the  case, 
which  is,  whether  a  sum  of  money  is  payable  by  the  con- 
tract; and  in  the  case  referred  to  in  Leonardos  reports, 
it  is  said  that  the  word  covenant  sometimes  sounds  in 
covenant,  sometimes  in  contract,  according  to  the  sub- 
ject-matter. The  case  of  Lee  v.  Cojp  and  d^Aranda  (b) 
was  cited,  to  shew  that  a  covenant  that  a  man's  executors 
should  pay,  was  the  same  as  a  covenant  to  leave  a  sum  of 
roonev,  and  that  the  latter  did  not  create  a  debt;  but 
without  considering  whether  at  law  at  least,  a  covenant 
that  a  man's  executors  shall  pay,  be  for  all  purposes  the 
same  thing  as  a  covenant  that  he  will  leave,  the  case  of 
Lee  v.  Cox  and  dtAranda  was  upon  a  question,  whether  a 
widow  should  have  the  benefit  of  such  a  covenant,  and 

(a)  Cro.  £l$z.  aja.  (3)  i  Fei*  i.  and  3  ^tJk.  419. 

Vol.  VIII.  E  e  also 
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1832.  also  of  the  distributive  share,  pro  tantOj  of  her  husband's 
_^"  '  '  estate;  a  question  on  the  point  of  double  satisfaction. 
TiNDAU  Many  similar  cases  have  occurred,  all  of  which  were 
considered  in  Goldsmid  v.  Goldsmid.  (a)  But  we  do  not 
form  our  opinion  upon  the  technical  ground  tliat  an 
action  of  debt  will  lie  in  point  of  form,  but  upon  the 
substance  and  e&ct  of  an  absolute  covenant,  that  a 
man's  executors  shall  pay  a  sum  of  money  to  certain 
persons  upon  certain  trusts,  which,  in  our  opinion,  con- 
stitutes a  debt. 

Then,  if  it  be  a  debt  contracted,  there  is  no  doubt 
but  it  is  payable  on  a  contingency.  There  is  one  con- 
tingency as  to  the  distance  of  time  at  which  it  is  pay- 
able, depending  upon  the  life  of  the  bankrupt;  and 
another,  whether  the  wife  or  any  of  the  children  be  alive 
at  the  death  of  the  bankrupt,  so  as  to  be  entitled  to  the 
benefit  of  it.  It  is  possible,  that  the  contingency  as  to 
who  shall  have  the  benefit  of  it,  may  never  happen  at 
all,  which  would  be  the  case  if  the  wife  should  be  dead, 
and  there  should  be  no  children  at  the  death  of  the 
bankrupt.  But  it  has  been  urged,  that  this  is  not  a 
contingent  debt  within  the  meaning  of  the  act  of  parlia- 
ment, because  it  is  uncertain  whether  the  debt  will  ever 
be  payable  or  not  We  think,  however,  that  uncer- 
tainty affords  no  reason  why  it  should  not :  neither  the 
words  nor  the  spirit  of  the  act  require  such  a  restriction 
upon  contingent  debts.  It  surely  ivould  put  too  narrow 
a  construction  upon  the  words  of  this  act,  to  hold  that 
they  are  to  be  confined  to  cases  where  the  event  upon 
which  the  contingency  rests  must  happen  some  time  or 
other;  and  that  because  such  event  may  never  happen, 
the  debt  is  not  to  be  taken  as  payable  on  a  contingency ; 
for  though  the  debt  may  never  be  paid,  it  is  nevertheless 
payable  if  the  contingency  does  happen,  and  as  such  it 

{a)  I  Swans* %ii, 

13, 


IN  THE  Second  Year  op  WILLIAM  IV.  4-07 

isy    strictly  and  properly  speaking,  payable  on  a  con-       1832. 

One  of  the  classes  of  contingent  remainders  is,  where      Timdal. 
the  contingency  may  never  happen  at  all ;  and  it  is  to 
be  presumed  that  the  legislature  in  using  the  word  con- 
tingency, meant  that  it  should  apply  to  such  cases  as 
upon  other  occasions  are  held  to  fall  within  the  meaning 
of  that  term.     Before  the  late  act  of  parliament,  a  very     . 
extensive  set  of  creditors  claiming  under  marriage  ar- 
ticles had,  on  various  occasions,  applied  to  prove  debts 
under  commissions  of  bankrupt,  as  appears  by  the  cases 
of  Tulfy  V.  Sparkes  (a),  Ex  parte  Caswell  (i).  Ex  parte 
Greerurwajf  (c),   Ex  parte  Groome  and  Ex  parte  Win" 
Chester  (d).  Ex  parte  Mitchell  {e)j  Ex  parte  Barker  (g), 
Ex  parte  Alcock  (A),  Ex  parte  Taaffe  (/ ),  and  that  class  of 
cases.     In  many  of  these  cases  expressions  are  used  of 
the  hardship  of  trustees  under  marriage  settlements  not 
being  able  to  prove  under  commissions  of  bankrupt. 
And  there  can  be  little  doubt  but  that  the  legislature 
had  in  view  this  numerous  class  of  cases  of  trustees 
under  marriage  settlements :  and  we  think  the  words  of 
the  present  act  of  parliament  are  sufficient  to  reach 
these  cases. 

But  the  principal  difficulty  which  has  been  urged  in 
argument,  is,  that  no  valuation  can  be  made  by  the 
commissioners  within  the  meaning  of  the  act.  If  the 
contingency  depends  upon  the  lives  of  persons  in  ex- 
istence, and  the  order  of  time  in  which  the  various 
individuals  may  die,  such  contingencies  are  clearly 
reducible  to  a  matter  of  calculation,  and  a  valuation 
may  be  made  of  the  present  worth  of  the  debt;  but  if 
the  valuation  depends   upon  particular  events,  which 

(a)  %  Ld.Raymd,  1546.  (r)  z  Jtk.  zao. 

(b)  a  P.  tVms,  497.  (g)  9  Fes.  no. 

(c)  lAtk.ii^.  (b)  iFes.bfB.i^e. 
{d)  I  Jitk.  XI5.  (f)  I  Glj.  ^  J.  110. 

E  e  2  may 
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1882.       may  or  may  not  take  place,  and  upon  the  lives  of  per* 
\~^  ~ '     sons  not  now  in  existence,  and  where  it  is  uncertain 
TiNDAL.      whether  any  such  persons  will  ever  come  into  existence^ 
and  if  any  do,  it  is  still  uncertain  Jum  many  there  may^ 
be,  and  the  valuation  is  to  be  made  upon  a  contingency 
depending  on  such  a  complication  of  events,  then,  indeed^ 
it  may  be  admitted  that  no  valuation  could  be  set  upon 
it,  as  there  would  be  no  possibility  of  bringing  such  a  « 
case  within  any  rules  of  calculation.     And  in  this  par- 
'ticular  case,  if  the  calculation  must  necessarily  depend 
on  bow  many  persons  there  should  be  connected  with 
there  being  any  children  of  this  marriage,  or  upon  the  . 
number  of  such  children,  if  any,  or  on  the  time  of  the 
death  of  these  uncertain  children,  then  we  should  have  ^ 
thought  that  no  valuation  could  be  made  of  the  debt  in 
question,  so  as  to  admit  it  to  proof.     But  we  think  the 
valuation  is  not  to  depend  upon  the  fact  of  there  being 
any  future  children  of  the  marriage,  or  upon  the  time  of 
their  death.     It  appears  to  us  such  calculation  ought  to 
be  made  merely  with  reference  to  the  time  of  the  bank- 
rupt's death;  and  that  the  valuation  is  to  be  simply 
this,  —  the  present   worth  of  4000/.,   payable   twelve 
months  after  the  death  of  the  bankrupt.     The  settle-  • 
ment  contains  a  positive  covenant  that  the  debt  is  to  be 
paid  to  the  trustees  at  the  end  of  twelve  mouths  after 
the  death  of  the  bankrupt.     The  trustees  are,  therefore, 
entitled  to  receive  the  whole  at  that  time,  as  an  ab- 
solute debt  to  themselves.     They  are  directed,  after 
receiving  it,  to  lay  out  the  money  in  securities  men-  • 
tioned  in  the  settlement,  and  apply  the  interest  and 
principal  in  the  way  therein  directed,  and  in  the  first 
instance,  the  wife  is  to  have  the  whole  for  her  life. 
That  would  be  the  state  of  things  if  Smith  had  not  be- 
come a  bankrupt.     Then  how  is  it  altered  by  the  bank- 
ruptcy ?     Suppose  the  debt  to  the  trustees  had  not  been 
contingent  and  had  been  payable  immediately,  the  trus- 
tees 
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tees  would  hate  proved  for  the  whole  debt,  without  refer*        1992. 
ence  to  the  fact  whether  there  were  children  or  not*  Sup-       -,    "  ^ 

/  Ex  parte 

pose  the  debt  had  been  payable  at  a  future  day  certain^      ^[^ndal, 
then  they  would  have  proved  for  the  whole  debt,  deduct* 
ing  a  rebate  of  interest,  and  that,  also,  without  reference 
to  the  fact  whether  there  were  children  or  not»     But 
this  debt  being  payable  at  a  future  day,  which  is  uncer** 
tain,  there  can  be  no  rebate  of  interest,  and,  therefore,  a 
value  is  to  be  set  upon  it,  and  that  value,  it  seems  to  us, 
should  be  governed  upon  the  principle,  that  the  value 
should  be  put  upon  the  whole  debt,  without  reference 
to  there  being  children.     There  being  children  or  not 
ought  not  to  affect  the  right  of  the  wife  to  the  interest 
for  life  in  the  first  instance,  and  she  cuinot  have  the 
benefit  of  the  whole  debt  unless  the  value  should  be 
taken  in  the  way  we  have  mentioned.     If  there  are  chil* 
dren,  the  trustees  will  divide  the  money  amongst  them^ 
according  to  the  terms  of  the  settlement.     And,  as  to 
these  also,  they  are  endtled  to  have  the  benefit  of  the 
whole  debt,  subject  to  the  deduction  as  to  the  valuation. 
And  if  there  are  no  children,  the  wife  will  take  the  debt 
by  survivorship ;  reduced,  as  it  will  be,  by  the  deduc- 
tions before  alluded  to,  and  by  the  receipt  of  dividends 
under  the  commission  only  instead  of  the  debt.     In  the 
event  of  the  wife  dying  before  the  husband  and  there 
being  no  children,  there  will  be  nobody  to  take,  and 
then  it  will  revert  back  to  the  husband's  estate* 

One  argument  adduced  against  admitting  the  present 
proof  is,  that  this  may,  in  certain  events,  be  a  proof  for 
the  benefit  of  the  husband,  and  that,  therefore,  it  cannot 
be  received.  If  a  proof  was  made  for  the  immediate 
benefit  of  the  husband,  it  would  be  nugatory  to  allow  it 
to  be  made,  because  the  benefit  of  it  must  go  back  to  the 
estate.  But  if,  in  the  multiplied  limitations  of  a  mar- 
riage settlement,  some  benefit'may  eventually  arise  to 
the  husband,  there  can  be  no  reason  why  the  whole 

E  e  3  proof 
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185?.       proof  should  on  that  account  be  rejected.    Here  there 
\f    '  are  two  ways  by  which  the  husband  might  be  benefited ; 

TiNDAU      ^^^9  '^  ^^^  husband  should  survive  the  wife  and  there 
should  be  no  children.   In  that  case^  the  money  received 
as  the  dividends^  would  go  bade  to  the  husband's  estate; 
but  then  the  proof  would  not  be  considered  as  having 
been  made  for  the  benefit  of  the  husband,  but  the  whole 
proof  would  fill!  to  the  ground,  and  be  as  if  it  had  never 
taken  place ;  because  the  trusts  of  the  settlement,  as  fiir 
as  relate  to  the  sum  of  4000/«,  would  not  come  into 
operation  till  after  the  death  of  the  husband*     Again,  if 
the  wife  should  die  in  the  lifetime  of  the  husband,  and 
there  should  be  children  who  survived  the  husband,  but 
tliey  should  die  before  they  acquired  vested  interests, 
then,  the  husband  having  survived  the  wife,  his  execu" 
tors  would  be  entitled ;  but  that  collateral  contingent 
.interest  to  his  executors  could  not  be  considered  as  ren- 
dering the  proof  a  proof  for  the  benefit  of  the  husband 
so  as  altogether  to  exclude  it ;  on  the  contrary,  such 
beneficial  interest,  vesting  in  the  husband's  executor, 
would  form  part  of  the  estate  of  the  bankrupt.     The 
case  Es:  parte  Grundy  (a)  was  nearly  similar  to  the  pre- 
sent;  and  in   that  case  the  trustees  were  allowed  to 
prove.     But  as  the  objection  now  under  consideration 
was  not  made  there,  and  the  case  was  determined  on  the 
retrospective  operation  of  6  6. 4.  c.  16.,  that  case  can- 
not be  adduced  as  an  authority.     Upon  the  whole,  we 
think  the  demand  of  the  trustees  is  proveaUe,  upon  the 
grounds  and  principles  which  we  have  above  stated. 

(a)  X  Mont.  &  M^Artbutf  S9J« 
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Lambirth  and  Porter  v.  Ro^f.  May  8. 

n^HE  Plaintii&,  wine  and  spirit  merchantSi  having  PUlntifisy spirit 
supplied  the  Defendant  with  spirits,  sued  him  for  ][2|^^*^j^'  *"' 
the  amount  in  an  action  for  goods  sold  and  delivered  f  delivered  a  bill 
and  by  their  particular,  delivered  Ncwember  2^.  18S1,  of  particulars 
t:lainaed  63/.  Is.  4rf.,  "  being  the  balance  of  a  debt  due  to'^ifefciidant 
from  the  Defendant  to  the  Plaintiffs  for  goods  sold  and  in  their  trade 

delivered  by  the  Plaintifl&  to  the  Defendant  in  their  trade  ®/  ^'''«'^f • 

•^  A  verdict  bav- 

or  busmess  of  brewers.*  ing  been  given 

Lambirth^  besides  bis  wine  business  in  partnership  for  Plaintiffs 
with  Porter,  carried  on  the  business  of  a  brewer  in  part"-  ^°i?I^  ^f 
nersbip  with  one  English.     The  Defendant  dealt  with  spirits,  De- 
Zjombirii  and  English  for  beer,  and  occupied  a  public  ^^^^  ^^' 
house  under  a  lease  from  Lambirth^  English,  H.  W.  Lam^  „iji  for^  noa- 
birth  and  Porter.  "uit*  on  the 

At  the  trial,  the  delivery  of  the  spirits  by  Lambirth  ^^"^g^  ^^^ 
and  Porter  having  been  proved,  a  verdict  was  taken  for  prised  by  the 

them,  subject  to  a  motion  for  a  nonsuit  on  the  ground  ^*"*"^^  ^" 
•^  °  tween  the  par^ 

that  such  evidence  ought  not  to  have  been  admitted  ticular  and  the 

under  the  above  particular.  prorf:  it  ap- 

pearing, how* 
ever,  that  he 
Lawes  Serjt.  accordingly  obtained  a  rule  nisi  for  set-  had  been 

ting  aside  the  verdict  and  entering  a  nonsuit,  on  the  "•^'^f'  •"""' 

,     ,  ,  pnsed  nor 

ground  that  the  Plaintiffs'  particular  did  not  disclose  mbled,  the 

any  charge  for  spirits;  and  on  affidavits,  that  as  the  De*  Court  dis* 

fendant  had  dealings  with  lambirth  and  Er^lish  for  beer,  Ij^^ 

and  held  his  house  under  a  lease  from  the  Landnrths, 

English,  and  Porter,  he  was  taken  by  surprise  by  the 

proof  offered  at  the  trial,  having  come  prepared  to  dis* 

prove  any  debt  due  to  Lambirth  and  English  as  brewers. 

Stephen  Serjt.  shewed  cause  on  affidavits,  which  satis* 
fied  the  Court  that  the  Defendant  had  not  been  sur- 

E  e  4  prised. 


Lambirth 
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prised.     The  Plaintiffs,  by  a  letter  signed  *'  Lambirth 
and  Porter  J*  had,  in  April  1831,  demanded  65^  for  spi- 
rits supplied  by  them  to  the  Defendant ;  they  arrested 
him  for  that  sum  on  the  1st  of  June  s  declared  only  in 
the  names  of  Lambirth  and  Porter ;  and  their  attorney^ 
in  September^  wrote  a  letter  to  the  Defendant's  attorney, 
stating,  in  answer  to  a  letter  from  him,  that  there  was 
no  such  firm  as  Lambirth^  EngliAj  and  Co.,  but  that 
60/.  and  upwards  was  due  from  the  Defendant  to  Lam" 
birth  and  Porter  for  spirits,  and  near  20/.  to  Lambirth 
and  English  for  beer.     Stephen  contended,  that  the  only 
object  of  a  particular  being  to  limit  a  plaintiff's  demand, 
it  was  sufficient  if  the  Defendant  were  not  misled ;  Day 
V.  Bower  (a),  Davies  v.  Edwards*  {b) 


Lawes  and  Bompas  Seijts.,  in  support  of  the  role^ 
urged  that  great  laxity  and  confusion  would  be  intro- 
duced into  practice  if  this  particular  were  held  sufficient, 
and  they  relied  on  Macarthy  v.  Smith  (c),  where  it  was 
held,  that  the  plaintiff  could  not  recover  for  money  had 
and  received  under  a  bill  of  particulars  for  goods  sold 
and  delivered,  though  it  appeared  the  goods  had  been 
delivered  to  defendant  as  agent,  for  sale  or  return,  and 
that  he  had  sold  them,  and  received  the  value. 


TxNDAL  C.  J.  The  Plaintifife'  attorney  has  been  guilty 
of  great  negligence ;  but  the  question  is,  whether  the 
Defendant  has  been  taken  by  surprise^  Looking  at  the 
evidence  adduced  on  the  trial,  the  affidavits  now  read, 
and  the  Defendant's  mode  of  shaping  his  case,  we  can- 
not see  that  he  has  been  deprived  of  any  just  ground  of 
defence.  The  letters  of  the  Plainti£&  and  their  attorney 
excluded  the  possibility  of  his  acting  under  any  mis* 
take.     We  should  be  carrying  the  principle  of  rigour 


(a)  I  Campb,  69.  n.         (3)  ^M.^S.  380. 


(c)  8  Bingh.  MS. 
with 
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with  respect  to  particulars  too  far,  and  convert  them        18S2. 
into  a  trap  for  plaintiffi,  if  we  were  to  hold  that  every 
slight  variance,  whether  it  misled  the  defendant  or  not, 
is  to  defeat  the  plaintiff's  action.  Rovr. 

Park  J.  I  yield  to  the  opinion  of  the  Court  with 
reluctance,  being  apprehensive  of  the  carelessness  to 
which  it  may  give  rise. 

Gaselee  J.  I  concur  in  the  decision  of  the  Court, 
though  I  am  not  sure  that  we  are  right.  It  is  clear, 
however,  that  the  letters  of  the  Plaintifis  and  their 
attorney  would  have  sufficiently  apprised  the  Defendant 
of  the  subject-matter  of  the  action. 

Alderson  J.  '  The  material  question  in  all  these 
cases  is,  whether  there  is  any  thing  in  the  bill  of  parti- 
culars calculated  to  mislead  the  defendant ;  if  not,  it  is 
the  duty  of  the  Court  to  see  that  a  party  is  not  entrap- 
ped and  defeated  by  a  slight  variance,  which  could  not 
mislead  the  defendant.  In  Demies  v.  Edwards^  the 
particular  of  demand  was  rent  of  land  at  Chepstam  s 
the  defendant  objected  that  the  land  was  in  another 
parish ;  and  Lord  Ellenboraugh  said,  **  If  the  defendant 
could  have  shewn  not  only  that  he  might  have  been  but 
that  he  was  actually  surprised,  there  would  have  been 
some  foundation  for  the  argument.  But  here  no  de- 
ception whatever  was  practised,  nor  the  defendant  mis- 
led. If  he  had  gone  toa  Judge's  chambers,  as  it  was 
competent  to  him  to  do,  for  further  particulars,  and  had 
stated  that  he  held  no  other  but  these  premises,  would 
it  not  have  been  useless  to  have  granted  him  a  further 
particular?"  Can  I  say  that  the  Defendant  has  been 
deceived,  when  he  was  told  that  the  Plaintifis  were  about 
to  proceed  for  65L  due  for  spirits ;  when  this  is  followed 
up  by  an  arrest  for  that  amount ;  by  a  letter  explaining 

the 


414 


CASES  IN  EASTER  TERM 


1832. 


the  two  accounts,  one  for  beer  with  Lambirth  and 
English ;  one  for  spirits  with  Lambirth  and  Porter  /  by 
an  action  brought  by  Lambirth  and  Porter^  and  by  a  bill 
of  particulars  delivered  in  their  names  ? 

Rule  discharged. 

[a)  See  Harrison  v«  Waod^  ante,  371. 


May  t%. 

A  balance  of 
less  than  5/. 
due  on  a  bill 
of  ezchan^ 
for  17/.  drawn 
payable  in 

LondoHf  and 
reduced  by  - 
previous  pay- 
mentt  Held, 
a  debt  under 
5/.  arising 
within  the 
jurisdiction  of 
the  Halifax 
Baron  Court, 
the  parties 
residing  at 
Halifax, 


Walker  v.  Watson. 

^PHIS  was  a  writ  of  false  judgment,  which  Mereweiher 
Serjt  had  obtained  a  rule  nisi  to  set  asidei  on  the 
ground  that  the  action  had  been  brought  in  the  Halifax 
baron  court  for  a  debt  of  less  than  6L^  both  parties 
residing  within  the  jurisdiction  of  that  court.  By  the 
17  G.  S.  c.  15.  5.  S0.»  the  Halifaw  court  act,  it  is  enacted^ 
that  ^^  no  plaint,  suit^  or  action  to  be  entered  or  com- 
menced  in  this  court  for  any  debt  or  damages  under  5L 
arising  within  the  said  honor,  or  any  judgment  or  other 
proceedings  to  be  had  thereupon,  shall  be  removed  or 
removeable  by  any  writ  of  recordari  facias  hquetoMf 
certiorari,  false  judgment,  or  otherwise  howsoever,  bul 
such  judgments  in  this  court  shall  be  final  and  conclusive 
to  all  intents  and  purposes  whatsoever/' 


Jones  Serjt  shewed  cause  upon  an  afiidavit  which 
disclosed  that  the  action  was  brought  for  a  balance, 
of  less  than  5h  indeed,  but  due  on  a  Inll  of  exchange 
for  17/.,  drawn  payable  at  Masterman*s  in  London^  and 
reduced  by  previous  payments.  He  contended  that 
the  suit  was  not  for  a  debt  or  damage  of  St.  or 
under,  arising  within  the  jurisdiction  of  the  Halifax 

court. 
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court.     The  demand  arose  from  a  debt  of  17A)  and  due 

in   London,  not  Halifax.    In  M^CoUam  v.  Carr  (a),  it 

^ras  held  that  the  jurisdiction  of  the  Middlesex  court  of 

conscience,  under  an  act  of  parliament,  the  language  of 

^vhich  is  nearly  the  same  as  the  above,  did  not  extend  to 

contracts  made  on  the  high  seas ;  nor  would  the  Court 

allow  a  suggestion  for  double  costs  under  28  G.  2.  c.  33., 

^where  the  original  debt   being   above  405.  had,  by  a 

balance  of  accounts,  been  reduced  below  that  sum. 


TiNDAL  C.  J.  The  whole  question  turns  on  the 
thirtieth  section  of  17  6.3.  c.  15.,  which  enacts,  that 
^'  no  plaint,  suit,  or  action  to  be  entered  or  commenced 
in  this  court  for  any  debt  or  damages  under  BL  arising 
within  the  said  honor,  or  any  judgment  or  other  proceed- 
ings to  be  had  thereupon,  shall  be  removed  or  removeable 
by  any  writ  of  recordari  facias  loquelanij  certiorari^  false 
judgment,  or  otherwise  howsoever,  but  such  judgments 
in  this  court  shall  be  final  and  conclusive  to  all  intents 
and  purposes  whatsoever."  And  this  suit  was  enter- 
tained for  a  debt,  under  5L  at  the  time  of  entertaining 
it.  I  cannot  agree  in  the  position,  that  because  the 
debt  was  originally  more,  the  party  ought  not  to  sue  in 
'such  a  court,  when  by  payment  it  has  been  reduced 
below  5/.  All  the  old  cases  are  the  other  way.  Upon 
ijbis  affidavit,  it  is  clear  that  before  the  present  suit  was 
oommenced,  the  original  demand  had  been  reduced  by 
payment  below  sL  It  is  impossible  to  contend  that  it 
b  not  a  case  within  the  act. 


Park  J.  When  we  see  the  anxiety  of  the  legislature 
to  save  expenses  to  poor  suitors,  we  cannot  defeat  the 
intention  of  the  act  by  allowing  such  a  proceeding  as 
this. 


(a)  iB.^P.%%^, 


Gaselee 
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18S2.  Gaselee  and  Alderson  Js.  concarring,  the  rule  was 

made 

Absolate. 


Walkfr 

V. 

Watson. 


Maj  %.  DiGBY  V.  ALEXANDER. 

A  plea  in  ^O  an  action  on  a  bill  of  exchange  set  out  in  the  d^ 
abatement  by  claration  as  addressed  to  the  Defendant  by  the  tide, 

***.       '    .       addition,  and  description  of  the  Right  Honorable  the 

misnomer  m  '  ^^  o 

his  title  of        Earl  of  Siirlingf  and  accepted  by  him  by  the  name  or 

dignity,  must    ^-,^1^  ^f  Stirling,  the  Defendant  pleaded  in  abatement  as 

allege  posi- 

tively,  and  not  follows ;  — 

merely  by  in-  And  the  Right  Honorable  Alexander  Earl  of  Slir* 
bT^'E^f  Kfig,  of  that  part  of  the  United  Kingdom  of  Great 
at  the  time  of  Britain  and  Ireland  called  Scotland^  against  whom  the 
suing  out  the     plaintiff  has  issued  his  said  writ,  and  declared  thereon 

by  the  name  of  Alexander  Humphreys  Alexander,  in  his 
own  person  comes,  and  saving,  to  himself  all  advantages 
and  exceptions,  as  well  to  the  writ  as  to  the  declaration  as 
aforesaid,  prays  leave  to  imparle  thereon  and  to  have  until 
Wednesday  the  11th  day  of  January,  in  Hilary  term,  in 
the  second  year  of  the  reign  of  our  lord  the  now  King ; 
and  he  hath  it.  At  which  day  come  here,  as  well  the 
Plaintiff  by  his  said  attorney,  as  the  said  Right  Honor- 
able Alexander  Earl  o(  Stirling  in  his  own  person.  And 
the  said  Earl  of  Stirling  says  that  long  before  the 
issuing  the  said  writ  of  the  Plaintiff  in  this  suit,  to  wit, 
on  the  20th  day  of  April,  in  the  sixth  year  of  the  rdgn 
of  the  lord  George  IV.  late  King  of  the  United  King- 
dom of  Great  Britain  and  Ireland^  defender,  &c  the  said 
lord  the  late  King^  by  his  royal  proclamation,  bearing 
teste  at  Carlton  House  the  day  and  year  last  aforesaid, 
after  reciting  that  Alexander  Earl  of  Balcarras  had  been 
duly  elected  and  returned  to  be  one  of  sixteen  peers  of 

Scotland, 
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Scotland^  to  sit  in  the  House  of  Peers  in  the  then  present  1832. 
parliament  of  th^  United  Kingdom  of  Great  Britain  j!  '  _ 
and  Ireland^  and  was  then  since  deceased,  in  order  to  v. 

the  electing  another  peer  of  Scotland  to  sit  in  his  room   Alexander. 
by  and  with  the  advice  of  his  privy  council,  issued  forth 
that  proclamatioui  strictly  charging  and  commanding 
all  the  peers  of  Scotland  to  assemble  and  meet  at  Hofy' 
rood  House^  in  Edinburgh^  on  Thursday  the  2d  day  of 
June  then  next,  between  the  hours  of  twelve  and  two  in 
the  afternoon,  to  nominate  and  choose  another  peer  of 
Scotland  to  sit  and  vote  in  the  House  of  Peers  of  that 
then   present  parliament  of  the  United  Kingdom   of 
Great  Britain  and  Ireland^  in  the  room  of  the  said 
Alexander  Earl  of  BalcarraSf  deceased,  by  open  election 
and  plurality  of  voices  of  the  peers  that  should  then  be 
present,  and  of  the  proxies  of  such  as  should  be  absent; 
(such  proxies  being  peers,  and  producing  a  mandate  in 
writing  duly  signed  before  witnesses,  and  both  constituent 
and  proxy  being  qualified  according  to  law;)  and  the 
lord  clerk  register,  or  such  two  of  the  principal  clerks  of 
session  as  should  be  appointed  by  him  to  officiate  in 
his  name,  were  thereby  respectively  required  to  attend 
such  meeting,  and  to  administer  the  oath  required  by 
law  to  be  taken  there  by  the  said  peers,  and  to  take 
their  votes;  and  immediately  after  such  election  made 
and  duly  examined,  to  certify  the  name  of  the  peer  so 
elected,  and  to  sign  and  attest  the  same  in  the  presence 
of  the  said  peers,  the  electors,  and  return  such  certifi- 
cate into  the  High  Court  of  Chancery  of  Great  Britain. 
And  the  said  lord  the  said  late  King  thereby  strictly 
charged  and  commanded  that  that  proclamation  should 
be  duly  published  at  the  Market  Cross  at  Edinburgh,  and 
in  all  the  county  towns  in  Scotland,  twenty-five  days  at 
least  before  the  time  thereby  appointed  for  the  meeting 
of  the  said  peers  to  proceed  in  such  election.     And  the 
said  Earl  of  Stirling  further  says  that  the  said  pro- 
clamation 
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1832.       claroalioii  was  afterwards,  and  more  than  twenty-five 
~  ^  days  before  the  time  thereby  appointed  for  the  meeting 

^  of  the  said  peers  to  proceed  on  such  election,  to  wit,  on 

Albxandbs*  the  8th  day  of  ilfoy,  in  the  year  1 825,  duly  published  at 
the  Market  Cross  at  Edinburgh  aforesaid,  and  in  all  the 
county  towns  of  Scotland.  That  afterwards,  and  long^ 
before  the  issuing  of  the  said  writ  of  the  PlaintiiF  in  this 
suit,  and  before  the  assembly  and  meeting  hereinafter 
next  mentioned,  to  wit,  on,  &c.  at,  &c.  the  said  lord 
clerk  register  duly  appointed  Sir  Walter  Scott^  Bart, 
and  Cciin  Mackenzie^  Esq.  to  be  clerks  to  the  meeting 
so  to  be  held  as  aforesaid  for  such  election  as  last 
aforesaid,  and  two  of  the  principal  clerks  of  session  to 
officiate  in  his  name  thereat.  That  afterwards,  and 
before  the  issuing  of  the  writ  of  the  Plaintiff  in  this 
suit,  to  wit,  on  the  2d  of  June  1825,  divers  of  the  peers 
of  Scotland^  in  obedience  to  the  said  proclamation,  did 
assemble  and  meet  at  the  palace  of  Holyrood  House  in 
Edinburgh^  between  the  hours  of  twelve  and  two  in  the 
afternoon  of  that  day,  to  nominate  and  choose  a  peer  of 
Scotland  to  sit  and  vote  in  the  House  of  Peers  of  that 
then  present  parliament  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  in  room  of  the  said  Alexander 
Earl  of  Balcarras  deceased ;  and  that  the  said  Sir 
Walter  Scott  and  Colin  Mackenzie^  the  said  two  clerks 
of  session  so  nominated  and  appointed  &s  aforesaid, 
attoided  the  said  meeting  or  assembly,  and  officiated 
thereat  for  the  purpose  aforesaid.  That  at  tlie  said 
assembly  or  meeting  so  held  as  aforesaid  for  the  purpose 
of  such  election  as  aforesaid,  the  long  or  great  roll  of  the 
peers  of  Scotland  was  called  over,  except  those  who  stood 
attainted  of  high  treason.  That  the  said  Defendant 
then  being  Earl  of  Stirling  of  that  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  called  Scotland^ 
attended  and  was  present  at  the  said  meeting  or  assembly 
for  the  purpose  of  giving  his  vote  as  a  peer  of  Scotland 

at 
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^t  and  upon  the  said  election ;  and  that  upon  the  title        1832. 
of  Earl  Stirling  being  called,  he,  the  Defendant  in  this        1.  '  ' 
Bait,  claimed  to  vote,  as  Earl  of  Stirling  and  entitled  to  ^^ 

the  honors  and  dignity  of  Earl  of  Stirling  i  and  he,  the   ALaxAMSBBk 
Earl  of  Stirling^  the  Defendant  in  this  suit,  then  and 
there  answered  to  his  title  of  Earl  of  Stirling^  and  hist 
vote  was  then  and  there  taken  and  received  by  the  said 
Sir  Waller  Scott  and  Colin  Mackenzie^  the  two  clerk» 
of  session  so  nominated  and  appointed   by  the  lord 
clerk  register  as  aforesaid  for  the  purpose  aforesaid,  and 
ofSciating  as  aforesaid.     And  he  further  says,  that  the 
said   Sir   Walter  Scott  and  Colin  Mackenzie^  the  said 
two  clerks  of  session  so  nominated  and  appointed  as 
aforesaid,  and  officiating  as  aforesaid,  tlien  and  there  at 
tlie  said  meeting  or  assembly  so  held  as  aforesaid,  for 
the  purpose  in  that  behalf  aforesaid,  to  wit,  on  the  said 
2d  day  of  June  1825,  in  the  palace  of  Holyrood  House 
aforesaid,  administered  to  him,  the  said  Earl  of  Stirling^ 
the  oath  required  by  law  to  be  taken  by  him  as  a  peer 
of  Scotland^  and  took  and  received  his  vote  at  the  said 
election;  and  that  he  did  as  Earl  ofStirlitig  as  aforesaid 
vote  at  the  said  election  for  JatnesYxscoxxnt  of  StrathaUan 
to  sit  and  vote  in  the  House  of  Peers  of  the  then  par« 
liament  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  in  the  room  of  the  said  Alexander  Earl  of  Bai-- 
carras  deceased,  as  by  the  record  of  the  proceedings  at 
the  said  election  remaining  in  the  general  register  house 
of  our  lord  the  now  King  at  Edinburgh  aforesaid  more 
fully  appears.    And  the  said  Earl  of  Stirling^  Defendant 
in  this  suit,  further  says  that  the  said  Sir  Walter  Scott 
and  Colin  Mackenzie^  the  said  two  clerks  of  session  so 
nominated  and  appointed,  and  officiating  as  aforesaid^ 
immediately  after  such   election   made  and   duly  ex- 
amined, certified  the  name  of  the  peer  so  elected,  and 
signed  and  attested  the  same  in  the  presence  of  the 
peers,   ttie  electors,  and  returned  the  said  certificate 

into 
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1832.       into  the  High  Ck)urt  of  Chancery  of  Great  Britain^ 
^'  ^'     as  by  the  record  thereof  remaining  in  the   said  High 
^^  C!ourt  of  Chancery  at  Westminster,  vd    the    coanty  of 

Alexander.   Middlesex  nioi*e  fully  appears.     That  by  virtue  of  the 
said  election,   the  said  Viscount  of  Stmihallan  after- 
wards, and  before  the  bsuiog  the  writ  of  tbe  Plain- 
tiff in  this  suit,  to  wit,  on  the  6th  oijtme  1825,  took  his 
seat  and  voted  in  the  House  of  Peers  in  tbe  then  par- 
liament of  the  United  Kingdom  of  Great  Britain  and 
Ireland*     That  afterwards,  to  wit,  on  the  24th  day  of 
Jtibf,  in  first  yearof  tlie  reign  of  our  Iprd  the  now  King, 
our  said  lord  the  now  King,  by  his  royal  proclamation, 
bearing  date  at  Westminster,  the  day  and  year  last  a/bre- 
said,  after  reciting  that  he,  our  said  lord  tbe  now  King, 
had  in  his  council  thought  fit  to  declare  his  pleasure  for 
summoning  and  holding  a  parliament  of  his  United 
Kingdom  of  Great  Britain  and  Ireland,  on  Tuesday  the 
I4th  day  of  September  next  ensuing  the  date  of  his  said 
royal  proclamation,  in  order,  therefore,  to  the  electing 
and  summoning  the  sixteen  peers  of  Scotland,  who  were 
to  sit  in  the  House  of  Peers,  by  the  advice  of  his  privy 
council,  issued  forth  that  his  royal  proclamaUon,  strictly 
charging  and  commanding  all  the  peers  of  Scotland  io 
assemble  and  meet  at  Hobfrood  House,  Edinburgh,  on 
•  Thursday  the  2d  day  of  September  then  next  ensuing, ' 
between  the  hours  of  twelve  and  two  in  the  afternoon,  to 
nominate  and  choose  the  sixteen  peers  to  sit  and  vote  in 
the  House  of  Peers  in  the  said  ensuing  parliament,  by 
open  election  and  plurality  of  voices  of  the  peers  that 
should  be  then  present,  and  of  the  proxies  of  such  as 
should  be  absent,  such  proxies  being  peers,  and  pro- 
ducing a  mandate  in  writing  duly  signed  before  witnesses,  ^ 
and  boUi  constituent  and  proxy  being  qualified  according 
to  law :  and  the  lord  clerk  register,  or  such  two  of  the 
principal  clerks  of  session  as  should  be  appointed  by 
him  to  officiate  in  his  name,  were  thereby  respectively 

required 
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Irequired  to  attend  such  meeting,  and  to  administer  the        IBSi, 
oath  required  by  law  to  be  taken  there  by  the  said  peers,        ^ 
and  to  take  their  votes,   and   immediately  after  such  ^^ 

election  made  and  duly  examined  to  certify  the  names  of  Alxxandkb^ 
the  sixteen  peers  so  elected,  and  sign  and  attest  the  same 
in  the  presence  of  the  said  peers  the  electors,  and  return 
such  certificate  into  our  said  lord  the  now  ktng^s  High 
Court  of  Chancery  of  Great  Britain.  And  our  said  lord 
the  now  king  did,  by  the  said  last-mentioned  procla- 
mation, strictly  command  and  require  the  provost  of 
Edinbw'ghj  and  all  other  the  magistrates  of  the  said  city, 
to  take  special  care  to  preserve  the  peace  thereof  during 
the  time  of  the  said  election,  and  to  prevent  all  manner 
of  riots,  tumults,  disorders,  and  violence  whatsoever. 
And  our  said  lord  the  now  king  did,  by  the  said  last* 
mentioned  proclamation,  strictly  charge  and  command 
that  his  royal  proclamation*  should  be  duly  published  at 
the  market-cross  at  Edinburgh^  and  in  all  the  county 
towns  in  Scotlandj  twenty-five  days  at  least  before  the 
time  thereby  appointed  for  the  meeting  of  the  said  peers 
to  proceed  to  such  election.  The  Defendant  then 
averred,  that  the  said  last-mentioned  proclamation  was 
afterwards,  and  more  than  twenty-five  days  before  the 
time  thereby  appointed  for  the  meeting  of  the  said' 
peers  to  proceed  on  such  election  as  last  aforesaid,  to 
wit,  on  the  i29th  day  of  Jtdy  1830,  duly  published  af 
the  market-cross  in  Edinburgh  aforesaid,  and  in  alt 
the  county  towns  in  Scotland.  That  afterwards,  and 
long  before  the  issuing  of  the  said  writ  of  the  PlaintiflT 
in  this  suit,  and  before  the  assembly  and  meeting  here- 
inafter next  mentioned,  to  wit,  on  the  19th  day  of 
August  In  the  year  last  aforesaid,  at,  &c.  the  lord  clefk  . 
raster  of  Scotland  duly  nominated  and  appointed 
Thomas  Thomson  and  Adam  Bollard^  Esqrs.,  two  of  the* 
principal  clerks  of  session,  to  be  clerks  of  the  meeting* 
•VOL.VIIL  Ff  to 
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18S2.       to  be  held  as  last  aforesaid,  for  the  purpose  of  sach  dco- 
\^  '  tion  as  last  aforesaid,  and  to  officiate  in  his  name  at  the 

DiGBY 

^  said  meeting.    That  afterwards,  and  before  the  issuing 

Alezakdkr.  of  the  said  writ  of  the  Plaintiff  in  this  suit,  to  wit,  on, 
Sec.  divers  of  the  peers  of  Scotland^  in  obedience  to  tlie 
said  last  mentioned  proclamation,  did  assemble  and  meet 
at  the  palace  oiHolyrood  House  in  Edinburgh  aforesaid, 
between  the  hours  of  twelve  and  two  in  the  afternoon  of 
that  day,  to  nominate  and  choose  the  sixteen  peers  of 
Scotland^  to  sit  and  vote  in  the  House  of  Peers  in  the 
then  ensuing  parliament  of  the  United  Kingdom  of 
GreiU  Britain  and  Ireland  i  and  that  the  said  Thomas 
Thomson  and  Jdam  RoUard^  the  said  two  clerks  so 
nominated  and  appointed  as  aforesaid,  attended  the  said 
List  mentioned  meeting,  and  officiated  thereat  for  the 
purpose  aforesaid.     That  at  the  said  assembly  or  meet- 
ing so  held  as  last  aforesaid,  for  the  purpose  of  such  eleo- 
tion  as  last  aforesaid,  the  long  or  great  roll  of  the  peers 
of  Scotland  was  called  over,  except  the  names  of  those 
who  stood  attainted  of  high  treason,  and  that  the  name 
of  him,  the  Defendant  in  this  suit,  as  Earl  of  Stirlingf 
was  then  and  there  called  as  a  peer  of  Scotland*  That  he 
did  not  attend  the  said  last-mentioned  meeting,  but  sent 
a  list  signed  by  him,  tc^ther  with  the  documents  and 
instruments  as  by  law  directed^  containing  the  names  of 
sixteen  peers  of  Scotland^  for  whom  he  intended  to  vote 
at  the  said  last-mentioned  election,  to  be  nommated  and 
chosen  to  sit  and  vote  in  the  House  of  Peers  in  the  said 
then  ensuing  parliament  of  the  United  Kingdom  of  Greal 
Britain  and  Ireland^  to  wit,  the  Marquess  of  Clfteensbeny, 
&C.  &c.    And  he  further  says,  that  the  vote  of  him,  the 
said  £arl  of  Stirling^  by  such  signed  list  was  then  and 
there  taken  and  received  by  the  said  Jhqmas  T^homson 
and  Adam  Bollardf  the  said  two  clerks  so  nominated  and 
iq>pointed  as  last  aforesaki,  and  officiating  as  List  afore- 
said. 
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.id,  for  the  said  several  peers  named  in  the  said  signed        1892. 
list,  to  sit  and  vote  in  the  House  of  Peers  in  the  said  then     '      ^ 
ensaiog  parliament  of  the  United  Kingdom  of  Oreat  ^^ 

JBriiain  and  Ireland:  and  that  all  the  peers  named  in  the  Auxambm. 
said  list  were,  at  the  said  assembly  or  meeting  so  held  as 
ls»t  aforesaid,  elected,  nominated,  and  chosen  to  sit  and 
voce  in  the  House  of  Peers  in  the  said  then  ensoing 
parliament  of  the  United  Kingdom  of  Great  Britain 
suid  Ireland  t  as  by  the  record  of  the  proceedings  at  the 
said  last'^mentioned  election  remaining  in  the  general 
register  office  of  our  said  lord  the  now  king  at  Edinburgh 
foresaid  more  fully  appears.  That  the  said  Tlhomas 
Ticmsan  and  Adam  Bollard,  the  said  two  clerks  so  no^ 
minated  and  appointed,  end  oflBciating  as  last  aforesaid, 
iiomediately  after  such  election  made  and  duly  examined, 
certified  the  names  of  the  sixteen  peers  so  elected,  and 
signed  and  attested  the  same  in  the  presence  of  the  said 
peers,  the  electors,  add  returned  the  said  certificate  into 
oar  said  lord  the  now  king's  High  Court  of  Chancery 
of  Oreai  Britain^  as  by  the  record  remaining  in  the  said 
High  Court  of  Chancery  at  Westminster  aforesaid  more 
fully  appears.  ^  And  so  the  said  earl,  the  Defendant  in 
this  suit,  says  that  he,  before  and  at  the  time  of  the 
issuing  of  the  said  writ  of  the  Plainciff  in  this  suit,  was, 
and  efer  since  has  been,  and  still  is.  Earl  of  Stirling  of 
that  part  of  the  United  Kingdom  of  Great  Britain  and 
Irdand^  called  Scotland,  and  by  that  name  and  title  ever 
since  bis  vote  was  so  received  at  the  said  first  mentioned 
dection,  has  been  named  and  called,  without  this  that 
be  the  said  Alexander  Earl  o(  Stirling  now  is,  or  at 
the  time  of  bsuing  the  said  writ  of  the  Plaintifi*  in  this 
suit  was,  named,  or  called  by  the  name  of  Alexander 
thtmpkrejis  Akmmder,  as  by  the  said  writ  ud  dedar- 
atioQ  thereon  founded  is  above  supposed :  and  this  be 
is  ready  to  verify,  wherefore,  inasmuch  as  he  is  not  sued 
and  named,  and  called  in  by  the  said  writ,  and  the  de- 

F  f  2  claration 
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1882.       claration  thereon  founded  in  and  by  his  said  name  and 
'  '  dignity  of  Akxander  Earl  of  Stirling^  he  prays  judgment 

9,  of  the  said  writ  and  declaration  thereon  founded,  and 

AuKANDER,  that  the  same  may  be  quashed,  &c.'* 

Demurrer  and  joinder. 

Stephen  Seijt.  in  support  of  the  demurrer.    The  former 
decision  in  this  case  (a)  applies  to  setting  aside  the  bail 
bond  only,  and  does  not  warrant  a  plea  like  this.    The 
plea  only  states  that  the  Defendant  voted  twice  at  the 
election  of  Scotch  peers;  but  not  that  his  vote  was 
effectual.     Defendant  no  where  states  he  is  Earl  of  Stir" 
ling,  or  how.     This  is  in  effect  a  plea  of  misnomer,  to 
be  tried  by  a  jury ;  and  should  not  allege  mere  circum* 
stances,  but  the  fact  proposed  to  be  proved  by  those 
circumstances;  for  the  consequence  assumed  does  not 
necessarily  follow  from  the  facts  stated.    If  a  party, 
instead  of  pleading  soil  and  freehold,  were  to  plead  thai 
he  voted  in  respect  of  the  land  at  two  elections  for 
knights  of  the  shire,  it  would  not  follow  that  the  land 
was  his.     It  is  compatible  with  this  plea  that  the  De- 
fendant may  have  tendered  his  vote  and  have  been  re- 
jected upon  subsequent  occasions*    The  plea  is  double; 
and  it  does  not  state  that  the  Defendant  pursued  the 
forms  required  by  statute  on  tendering  his  vote ;  as  by 
taking  the  oaths ;  or  that  he  was  Earl  at  the  time  this 
writ  was  sued  out.    In  Lett  y.  Mills  {b)  the  defendant 
pleaded  in  abatement,  that  suscepit  ordinem  tnilitaremf 
et  jam  miles  existit ;  but  it  not  being  said  that  he  was  a 
knight  tempore  exhibitionis  bilke,  or  after  the  last  con- 
tinuance, the  Court  ordered  a  respondeat  ouster^ 

Taddy  Serjt.  contra.     The  plea  sufficiently  shews 
that  the  Defendant  is  Earl  of  Stirling^  and  how.     The 

{a)jinte,ss*  (^)  6Mod*SQS» 

instrument 
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instrument  on  which  the  Plaintiff*  sues  treats  the  De-  1892. 
iendant  as  Earl  of  Stirling  s  the  Defendant  accepts  by 
that  name ;  he  shews  the  facts  which  prove  him  to  be 
Earl  of  Stirling;  and  says,  that  he  being  Earl  of  Alkxandeiu 
Stirling^  voted ;  which  is  the  same  as  an  allegation  that 
he  was  Earl.  2  JVms.  Saund.  352.  n.  3.  And,  after 
discharging  the  defendant  from  his  bail  bond,  as  a 
privileged  person  (a),  the  Court  will  not  now  reject 
his  claim.  For  the  defendant  has  no  remedy  except 
by  plea»  In  Lord  Banbun/s  case  (&},  upon  a  motion 
for  a  supersedeas  to  a  writ'  of  latitat  sued  out  against 
Ix>rd  Banbury  as  Charles  KnoUsj  the  Court  said,  "  If 
my  lord  had  ever  been  summoned  to  parliament,  and 
had  a  writ  to  shew  that  there  was  no  dispute  about 
the  identity  of  the  person,  it  would  have  been  rea- 
sonable to  have  granted  a  supersedeas;  but  in  this 
case,  of  a  lord  who  has  never  sat  there,  they  could  cot 
do  it,  for  they  could  not  try  peerage  upon  a  motion ; 
but  his  lordship  might  plead  it/'  And  it  is  true  tliat 
an  English  peer  must  shew  his  title  by  summons  or 
patent;  but  that  rule  cannot  apply  to  a  Scotch  peer,  who 
is  never  summoned;  and  as  for  a  patent,  the  most 
ancient  of  the  nobility  in  Scotland^,  and  other  parts  of 
Eurape,  are  territorial,  and  possess  no  records  of  the 
creation  of  their  tides.  The  Lords  of  Session  were 
ordered,  June  12th,  17S9,  to  lay  before  the  House  a 
roll  or  list  of  the  peers  of  Scotland^  and  the  particular 
limitation  of  each  peerage;  upon  which  they  made  their 
report;  and»  after  stating  various  circumstances,  con- 
cluded by  saying,  *^  That  the  Lords  of  Session  are  not 
able  to  give  your  Lordships  any  reasonable  satisfaction 
touching  the  limitations  of  the  peerages  that  are  still 
continuing/'     In  Co.  Litt.  16  a.  it  is  said,  '^  A  man  ma}K 

F  f  a  have 
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1858.       have  an  inheritance  in  title  o(  nobilide  and  dignitie  three 
^  i^^  ^ '    manner  of  wayes,  that  is  to  say^  by  creati(Hi»  by  detoent. 


and  by  prescription.     By  creation,  two  manner  of 
ALEZANma.  nary  wayes  (for  I  will  not  speake  of  a  creation  by  par- 
liament), by  writ,  and  by  letters  patents"     ^  And  this 
writ  hath  no  operation  or  efiect  until  he  sit  in  parli* 
ament,  and  thereby  his  blood  is  ennobled  to  him  and  his 
beires  lineall,  and  thereupon  a  baron  is  called  a  peer  of 
parliament.     And  if  issue  be  joined  in  any  action,  whe- 
ther he  be  a  baron,  &a,  or  no^  it  shall  not  be  tryed  fay 
jury,  but  by  the  record  of  parliament  which  could  not 
appeare  unlesse  he  were  of  the  parliament    Tberefinre 
a  duke,  earl,  &c.  of  another  kingdome^  are  not  to  be 
sued  by  those  names  here,  for  that  they  are  not  peeies 
of  our  parliament.'*    This  plea,  therefore,  does  not  pro- 
ceed on  the  ground  of  Defendant's  being  a  peer  by  writ 
or  patent     Before  the  union  with.  Scotland^  there  was 
no  writ  or  summons  to  peers.  Me^na  Charta  prescribed 
a  summons  to  prevent  the  inconvenience  oi  prodama* 
tious  here»     But  that  was  never  adopted  in  SiMani, 
Lord  Kaime^s  BriL  AfUiq.  5S.    SpoMswood*s  PracL  Sdt 
gives  a  proclamation  for  calling  parliament  ti^^eth^* 
The  statute  6  Amu  c.  2S.  takes  up  that  state  of  fods  \ 
and  the  peers  of  Scotland  do  not  receive  any  8ummon& 
A  list  of  peers  was.  made  and  considered  in  committee^. 
TAruaryl^ih^  1708,  {IS  Journal  of  Lords,  39d.)  on 
the  first  assembling  of  the  united  pariiament;  and  in 
S5  Jowrmd^  46&  a  return,  as  used  in  the  Scatok  pariia* 
ment  of  1706,  containing  an  Earl  of  Stirling^    And  that 
roll  is  still  referred  to  as  authority.     Wight  on  Ekdum^ 
c  2l  p.  125.    The  Defendant^  therefore,  could  not  plead 
more  conclusively,  for  the  voting  at  the  election  of  a  aepre* 
sentative  peer  being  the  only  act  by  which  a  Scotch  peev 
can  assert  his  title,  that  act  is  equivalent  to  summons  or 
patent  with  an  English  peer.     \^Per  Curiam.    All  this  is 
good  evidence,  but  no  plea  that  Defendant  is  Earl.] 

It 


IN  THS  Second  Year  of  WILLIAM  IV.  it? 

It  alleges  that  in  substance.    In  the  Countess  of  Btd^        1 852. 
ianeFs  case  (a),  it  was  held  that  Duke  or  no  Duke  should       ^~  -  "*^ ' 


«. 


tried  foy  the  record ;  Duchess  or  no  Duchess  by  the 
country,  for  her  dignity  accrues  by  matter  of  fact;  and   Alexamoee* 
for  the  same  reason,  matter  of  record  forms  no  part  of 
the  tide  of  a  Sni£dl  peer. 

r 

TiNDAL  C.  J.    It  appears  to  me  that  this  plea  being 
pleaded  in  abatement,  is  insufiBcient,  and  that  our  judg- 
ment must  be,  that  the  Defendant  do  answer  over.   The 
plea  is  strictly  a  plea  in  abatement  on  the  ground  of  mis- 
nomer; for  although  it  is  otherwise  in  the  case  of  a 
baron,  in  the  case  of  an  earl  tlie  title  is  the  substance  of 
the  name;  and  as  this  is  a  dilatory  plea,  which  is  always 
to  be  taken  strictly,  the  question  is,  whether  the  De« 
iendant  has  so  pleaded  that  an  issue  can  be  taken  on 
the  point  which  he  proposes  to  make  the  ground  of  his 
plea.    Now  there  is  no  distinct  and  positive  allegation 
that  on  the  day  the  writ  in  this  cause  was  sued  out  the 
Defendant  had  the  name  suggested  and  no  other.    The 
plea  b^ins  by  stating  that  in  1825  the  King  issued  his 
proclamation  commanding  all  peers  of  Scotland  to  as- 
semble at  Hoh/rood  House  to  choose  a  peer  of  Scotland 
to  sit  in  parliament  in  the  room  of  the  Earl  o(  Balearras 
deceased;  that  at  the  meeting  held  in  pursuance  of  such 
proclamation,  the  Defendant,  then  being  Earl  oi  Stirling^ 
attended  for  the  purpose  of  giving  his  vote  as  a  peer  of 
Scotland  at  the  said  election ;  that  upon  the  title  of  Earl 
of  Stirling  being  called,   he  claimed  to  be  Earl  of 
Stirling^  and  answered  to  his  title,  and  his  vote  was 
then  taken  by  Sir  Walter  Scott  and  Colin  Mackenzie  i 
that  they  administered  to  him  the  oath  required  to  be 
taken  by  a  peer  otScotlandt  and  took  his  vote;  and  that 
he  did  as  Earl  of  Stirling  vote.  That  in  September  l8S0| 

(s)  6  Rip.  52.  b* 

F  f  4  upon 
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1S52.       upon  the  occasion  of  another  election,  he  sent  in  iis 
Dflirr       ^°^  which  was  received  by  the  clerks.     It  amounts  to 
9.  no  more,  therefore,  than  that  the  Defendant  acied  as 

Auexamubb.  Earl  of  Stirling;  not  that  he  was  de  jure  Earl.  He 
says,  indeed,  that,  ^*  beir^  Earl  of  Stirlingf  be  voted  ;** 
but  no  allegation  so  distinctly  predicates  the  fact  that 
he  was  Earl,  as  that  issue  can  be  taken  on  it  The  pre- 
cedents are  few,  but  all  the  forms  of  the  common  plea 
of  misnomer  go  to  the  day  of  suing  out  the  writ  iii- 
dusive:  they  state  **  that  C.  Z)*,  against  whom  the 
plaintiff  hath  exhibited  his  bill  by  the  name  of  JEL  K9 
is  named  and  called  by  the  name  of  C.  D,,  and  by  that 
name  hath  always  hitherto  been  named  and  called; 
without  this,  that  he  is,  or  at  the  time  of  exhibiting  the 
plaintiff's  bill  was,  named  or  called  by  the  name  of 
JS«  JFl  {a) ;"  excluding,  therefore,  the  possibility  of  there 
being  any  other  name  in  which  at  that  time  the  writ 
could  be  sued  out:  and  in  two  ancient  precedents  of 
pleas  of  abatement  for  misnomer  in  title  of  dignity, 
there  is  a  distinct  allegation  of  the  existence  of  the 
dignity.  Thus,  in  the  Year-book  39  Ed.  S.  p.  ^5.  B- 
Brief  de  Ravishmet  de  Gard'  fuit  port  vs  Gilberi 
Umfravil  Chivaller.  Kirton  demanda  jugmet  de  br, 
p  c  q  Gilbert  Umfravil  est  Conte  d^Angos^  nienl  nome 
Conte.  Jugement  de  br.  Fend.  Le  Conte  d^Angpi 
n'est  p3  deins  le  royalme  dIAngletfey  et  plant  c  ne  poit 
estre  jtrie,  le  quel  il  soit  Conte,  on  nient:  issint  n'e  my 
cer  nora  de  dignity,  forsq^  surnom.  Jugemet,  si  nr  br 
ne  soit  assez  bon.  Kirton.  Le  nom  de  Conte  est  nom 
de  dignity,  et  p  eel'  nom  doit  il  estre  nom :  et  il  est 
somone  a  chesc  parliamet  per  nom  de  Conte ;  et  le  Roy 
mander  a  luy  le  grand'  seal'  come  a  Per  del  tre.  Et 
pU3  le  br  abata,  &c.  And  in  titz.  Abr.  Briefs  pi.  40. 
Labb.  de  founteyn}  port  bre  de  faux  lopsonmet  vers  un 

{d)  See  3  Cbitty  on  PUadingf  **PIeaj  in  Abatement P 

W.  Fraunc. 
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"W^-  Fraunc  FuUh.  he  bre  est  si  abbas  fecerit  te  secnnim       18S3. 

niet  nosmant  son   propre  nosme:    par  que  Marten i        ^"  ^ 

Labb.  est  nosme  de  dignitie  *  *  *  et  abb.  est  suffic,  ^^ 

nosme  et  sil  ad  suffic  nosme  il  suffis  etc  *  *  *  Mes  si   AuttAWBit. 

Cdunte  soit  a  porter  bre  il  covient  ^  atnbideux  nosmes 

saient  nosmes  cde  J*  Erie  de  S^c.    Briefe,  pL  40.     So  in 

the  case  of  the  Earl  oi  Banbury  {a\  indicted  for  murder 

by  the  name  of  Charles  KnoUsj  Esq^  in  which  there  was 

a  plea  of  misnomer  in  abatement  to  the  indictmentt  the 

defendant  alleged  in  his  plea,  *^  quod  ipse  ad  indicta- 

mentum  illud  respondere  compelli  non  debet  quia  dicit 

quod  Dominus  Carolus  primus  nuper  Rex  AngUa^  &c* 

per  litteras  suas  patentes''  now  produced*  &c.  created  his 

grandfather  an  Earl  of  this  kingdom,  &c.  and  thereby 

the  honour  was  entailed  upon  the  male  line ;  and  then 

shews  his  own  descent,  and  that  he  is  heir  mate,  and 

JEarl  of  Banhmf,  and  concludes  with  hoc  paralus  est 

verificare,  &c.     And  this  plea  was  afterwards  amended 

by  adding  an  averment  ^*  that  his  uncle,  who  was  of  the 

elder  branch,  was  dead  without  issue,  and  that  he  him-^ 

self  was  a  peer  at  the  time  of  the  plea  pleaded** 

The  present  plea,  therefore,  not  specifying  any  cir- 
cumstance froni  which  it  can  be  predicated  that  the  De- 
fendant was  Earl  of  Stirling  at  the  time  the  writ  issued^ 
inust  be  held  insufficient. 

Park  J.  The  Plaintiff  was  obliged  to  set  out  the  bill 
of  exchange  as  it  was  drawn,  but  he  nowhere,  in  his  own 
language^  calls  the  Defendant  Earl  of  Stirling.  Nor  if 
lie  had  done  so,  would  that  be  an  answer  to  the  present 
objection ;  for  in  Hanoorth  v.  Spraggs  (fi)  it  was  held 
that  the  defendant  in  a  plea  in  abatement  of  misnomer 
must  give  his  surname,  as  well  as  his  true  Christian 
name,  although  his  true  surname  be  used  in  the  de* 

{a)  Cartb.  197.  (b)  8  T.R.si5* 

claration* 
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lS9i.       dantkn.     Tliat   ease  was   confirmed   in  Hocker  ▼. 

AtouMms.  Gaselee  J.  I  am  of  the  same  opinion.  Four  fifths 
of  this  plea  are  matters  of  evidence :  the  condosion  is 
merely  argumentative ;  and  there  is  nowhere  a  positm 
all^ation  that  the  Defendant  is  a  peer.  A  pkm  m 
abatement  ought  to  be  oorrect  in  every  point;  and  ft 
does  not  follow  that  the  Defendant  has  continued  to  be 
Earl  of  Stirling  even  if  he  were  so  at  the  time  of  voting* 

ALiyKasoN  J.  I  am  of  d>e  same  opinion.  Every  ftct 
alleged  in  this  plea  may  be  true^  and  yet  the  Defendaot 
may  not  now  be  Earl  of  SHrling*  That  is  sufficient  to 
render  the  plea  bad.  It  contains  nothing  but  evidence 
for  a  jury,  and  not  a  distinct  allegation  of  the  thing  to 
be  proved,  that  the  Defendant  was  Ear!  of  Siirling  at 
the  time  of  the  writ.    There  must  be  judgment  of 

Respondeat  ouster^  {h) 

(a)  5  Taunt .  6ja.  jectioo  to  a  proceeding  by  faiS 

(b)  See  the  precedent  in  Black*  in  K.  B.,  unless  fUaied  m  oAdr- 
mare  v.  TAe  Ear!  of  Wigtoftn^  menu  lee  Lord  Lnntdak  t. 
.eoed  M  the  Right  Hon,  Aunf/rwf  lMtleimU%  %  JBf.  BU  167.  S99<t 
Flemings  3  Wtntwortb^s  Plead'  and  the  note  (a)  p.  S7S.  See 
ingt  a95.  alio  Hosier  and  Another  t.  herd 

Ai  to  the  question  whether  Amndettf  3  Bos.  IS  PnL  9.  and 
peerage  is  available  at  an  ob-      the  note  (3). 
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Andrews  v.  Thornton.  ->%  r». 

^LiANDER*    The  declaration,  after  the  usoal  arer-  in  an  actim 
ment  of  the  Plaintiff's  good  narne^  his  innocence  of  ^jf *"^*. 
such  misconduct  as  that  imputed  to  him  by  the  Defend-  be  no  juttifica* 
axity  and  the  good  opinion  of  his  neighbours,  stated,  that  tioQ»  and  no 
before  the  committing  of  the  grievances  by  Defendant,  *^**^jw-j; 
as  thereinafter  mentioned.  Plaintiff  had  been,  and  then  the  Plabiift 
wasy  a  mariner,  and  the  employment  of  a  mariner  bad  VherKCfftn, 
used  and  exercised  with  great  credit  and  profit  to  him*  ^^e  Mpentc  of 
ael^  to  wit,  at,  &c. ;  that  Plaintiff,  in  certain  ports  b^  ^itnetMs  n^ 
yond  the  seas,  to  wit,  at  Sincaporej  had  shipped  himself  ^"*"^  ^. 
in  and  on  board  of  a  certain  ship  or  vessel  called  the  docemeat  ez- 

VUtorioy  as  a  mariner  and  chief  mate  for  a  certain  plan*to»7of 

the  slander, 
▼oyage,  to  wit,  from   Sincapare  aforesaid  to  London^  and  hk  pro- 
of which  said  ship  or  vessel  Defendant  had  been,  and  fessional 
then  was,  a  freighter,  to  Wit,  at,  &c. ;  that  before,  &&,  V^^oau 
and  before  the  arrival  of  the  said  ship  or  vessel  at  Zon- 
doily  to  wit,  on  the  high  seas,  a  mutiny  of  divers  of  the 
crew  of  said  ship  or  vessel  had  broken  out  in  and  oa 
board  of  said  ship  or  vessel,  and  the  master  or  com- 
mander and  divers  mariners  belonging  to  the  crew  of 
said  ^  ship  or  vessd  had  been  killed,  and  divers  large 
quantities  of  the  cargo  of  said  ship  or  vessel  had  been 
thrown  overboard  by  the  mutineers,  to  wit,  at,  &c. ;  that 
said  Plaintiff^  being  employed  as  a  mariner  in  and  on 
board  of  said  ship  or  vessel  as  aforesaid,  having^  with  the 
assistance  of  certain  of  the  crew  of  said  ship  or  vessel,  re- 
covered the  same  from  the  power  and  control  of  said 
mutineers,  and  having  taken  upon  himself  the  command  • 
and  navigation  of  said  ship  or  vessel,  had  proceeded  with 
the  same  to  a  certain  port  in  parts  beyond  the  seas,  to 

wity 
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wit,  the  Mauritiusj  the  same  being  the  most  eligible  port 
to  proceed  to  after  such  mutiny  as  aforesaid,  to  wil^  at, 
8tc.;  that  Plaintiff,  at  the  Mauritius  aforesaid,  had  ne- 
cessarily been  obliged  to  discharge  and  unload  the  cargo 
of  said  ship  or  vessel,  and  to  reload  the  same  in  and 
on  board  said  ship  or  vessel,  at  a  very  considerable  ex- 
pense, and  in  so  doing,  had  employed  one  William  Aiken 
as  agent  for  said  ship  or  vessel  for  that  purpose,  and 
having  done  so,  said  Plaintiff  had  safely  and  securely 
navigated  and  brought  said  ship  or  vessel,  together  witb 
her  cargo,  so  reloaded  as  aforesaid,  to  her  port  of  deli- 
very, to  wit,  at,  &c«     Nevertheless  said  Defendant,  welf 
knowing  the  premises,  but  greatly  envying  the  happy 
state  and  condition  of  said  Plaintiff,  and  contriving,  and 
wickedly  and  maliciously  intending  to  injure  said  Plain- 
tiffin  his  good  name,  &c.,  on,  &c.,  at,  &c.,  in  a  certain 
discourse  which  said  Defendant  then  and  there  had  of 
and  concerning  said  Plaintiff,  and  of  and  concemfng  his 
said  employment  as  a  mariner  in  and  on  board  of  said 
ship  or  vessel,  and  of  and  concerning  said  cargo  of  said 
ship  or  vessel,  in  the  presence  and  hearing  of  divers  good 
and  worthy  subjects  of  this  realm,  then  and  there,  in  the 
presence  and  hearing  of  said  last  mentioned  subjects, 
fakely  and  maliciously  spoke  and  published  of  and  con- 
cerning said  Plaintiff,  and  of  and  concerning  his  said 
employment  as  a  maiiner  in  and  on  board  of  said  ship 
or  vessel,  and  of  and  concerning  said  cargo  of  said  ship 
or  vessel,  these  false,  scandalous,  malicious,  and  defam- 
atory words  following,  that  is  to  say, — **'  There  was  no 
reason  for  discharging  the  cargo.   I  do  not  believe  more 
than  100/.,  or  at  most  200/.  worth  of  the  cargo  was 
thrown  overboard  by  the  mutineers ;  and  I  believe  that 
AndrenDS  has  connived  with  Mr.  Aiten^  the  agent  at  the 
Mauritius^  in  creating  expense,  for  the  purpose  of  put- 
ting money  in  his  pockets ;  he  ought  to  be  tried  at  the 

bar 
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bar  of  the  Old  Bailey,  and  no  respectable  merchant  will        18S2* 
ever  employ  him/'  L,    -  ^  ' 

There  were  several  other  counts;  and  in  the  tenth,  ^. 

the  only  words  alleged  to  have  been  uttered  were,  **  He   T&ormton. 
ought  to  be  tried  at  the  bar  of  the  Old  Bailey**    To  the 
damage,  &c. 

The  Defendant  pleaded  the  general  issue;  and  at  the 
trial  in  London,  a  verdict  having  been  found  for  the 
Plaintifi^  the  prothonotary,  on  the  taxation  of  costs,  had 
allowed,  among  other  charges,  28/.  for  the  expense  of  a 
witness  from  Liverpool,  to  prove  the  Plaintiff's  skill  and 
character  as  a  mariner ;  and  12/.  for  the  expense  of  a 
^Rdtness  called  to  prove  the  circumstances  of  a  mutiny  on 
board  the  Vittoria. 

Spankie  Seijt  obtained  a  rule  nisi  to  review  the  tax- 
ation as  to  these  charges,  on  the  ground  that  the  Defend- 
ant not  having  pleaded  a  justification,  and  there  being 
no  allegation  of  special  damage,  no  quesUon  could  pro- 
perly arise  as  to  the  Plaintiff's  character  or  the  circum- 
stances of  the  mutiny,  the  only  point  in  issue  being, 
whether  or  not  the  Defendant  had  spoken  the  words 
with  which  he  was  charged. 

Wilde  Serjt«  shewed  Cause.  Without  proof  of  the 
introductory  allegations  the  sting  of  the  slander  could 
not  have  been  understood ;  and  without  proof  of  the 
estimation  in  which  the  Plaintiff  was  held,  the  jury  would 
have  been  at  a  loss  as  to  the  proper  measure  of  damages* 

Spankie.  The  assertion,  *^  That  the  Plaintiff  ought 
to  be  tried  at  the  bar  of  the  Old  Bailey,**  is  sufficiently 
explicit,  and  needs  no  explanation  in  the  way  of  intro- 
ductory allegations.  The  witnesses  objected  to  can  only 
have  been  called  for  the  purpose  of  harassing  the  De- 
fendant with  costs. 

TiNDAL 
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TiNDAL  C  J.  I  agree  in  one  obserratioii  which  has 
been  made  on  the  part  of  the  Defendant,  that  when  there 
is  no  justification  in  an  action  of  slander,  in  general  the 
expense  of  witnesses  ought  not  to  be  allowed  who  might 
have  become  necessary  if  a  justification  had  been  pleaded. 
But  it  would  be  looking  too  narrowly  at  this  record  to 
take  that  proposition  without  qualification ;  for  the  words 
complained  of  in  the  tenth  count  are  not  actionable  of 
themselves,  but  only  become  so  on  the  proof  of  the  ciN 
Gumstances  to  which  they  were  intended  to  apply,  — 
*^  He  ought  to  be  tried  at  the  bar  of  the  Old  Baiby" 
There  could  not  be  a  more  vague  imputation  of  misoon* 
duct ;  and  it  was  necessary,  therefore,  for  the  Plaintiff 
to  state  and  prove  the  inducement  which  gives  it  a  mean^ 
ing.  The  question  is,  then,  whether  he  has  abused  his 
privilege  by  calling  more  witnesses  than  were  necessary. 
Surely,  to  explain  the  extent  to  which  he  might  be  in- 
jured, and  the  meaning  of  the  words,  it  was  competent 
to  him  to  shew  that  he  gained  his  livelihood  as  a  captain 
of  a  ship ;  that  a  mutiny  broke  out ;  that  goods  were 
thrown  overboard ;  and  the  residue  carried  to  the  Mau- 
ritius :  the  more  so,  as  it  was  insinuated  that  this  was 
not  the  feet,  and  that  the  goods  had  been  improperly 
disposed  of.  We  ought  not  to  b^  too  nice  in  cutting 
down  the  Piaintifi*'s  proof  to  the  exact  amount,  at  which, 
under  bare  poles,  he  may  conduct  his  vessel  into  port 

Rule  dischai^ged. 


IN  THS  Second  Ysab  op  WILLIAM  IV.  435 

1888. 


Smith  t;.  Hardt.  ^^^  '*• 

'T^O  debt  on  judgment,  the  Defendant  pleaded  a  re-  To  debt  on  a 

lease,  bearing  date  December  1881,  bat  destroyed  JJ?*°^*  ^ 
_^  ,  I^efaicUQt 

by  accident  pleaded  a 

rdeaK  of  2V^ 

Wilde  Serjt,  upon  an  aiBda?it  that  the  plea  was  false,  ^][,^J^  ^* 
obtained  a  rule  nisi  to  sign  judgment  as  for  want  of  accident, 
m  idea.  Vfigon  affidavit 

*^^  that  the  plea 

was  falwy  the 
Adams  Serjt,  who  shewed  causey  relied  upon  Smith  ▼.  Court  allowed 

BaekneU{{i\  where  the  Court  reviewed  all   the  pre-  sign  judgment 
ceding  cases,  and  refused  to  set  aside  upon  affidayit  of  as  for  want  o£ 
its  falsehood,  a  plea  of  acceptance  by  the  plainti£F  of  ^  ^^^ 
twenty  pipes  of  port  wine  in  satisfaction  of  his  demand; 
intimating,  that  in  future,  similar  applications  should  be 
discharged  with  costs. 

Wilde.  That  case  only  decides  that  the  Court  wiU 
not  interfere  where  the  plea,  though  falser  is  in  the 
vsual  form,  and  does  not  create  perplexity,  or  raise 
more  than  a  single  issue;  but  where^  as  in  the  present 
instancp,  the  plea  occasions  perplexity  by  raising  several 
issues,  the  Court  will  interfere.  The  result  of  all  the 
cases  was  stated  by  Gaselee  J.,  who  said,  **  Where  the 
plea  baa  raised  different  issues,  has  been  exceedingly 
intricate^  or  has  been  a  mockery  of  the  proceedings  of 
the  Court,  a  discretionary  power  has  sometimes  been 
exercised  by  the  Judges ;  but  that  cannot  be  done  with 
respect  to  a  single  plea,  which  has  nothing  improper  on 
the  face  of  it'' 

(«)  4Bingb*s^%* 

TiNDAL 
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1832.  TindalC.  J.     If  this  had  been  a  plea  on  which 

only  one  issue  could  have  been  taken,  and  there  had 
been  a  prqfert  in  curiam  of  the  alleged  release,  I  am  not 
prepared  to  say  that  we  should  not  have  dischai^ged 
this  rule.  But  this  plea  is  so  ingeniously  prepared, 
that  it  is  likely  to  occasion  perplexity  and  expense,  and 
the  Plaintiff  might  be  at  a  loss  whether  to  take  issue  on 
the  existence  of  the  release  or  its  destruction  by  accident* 
The  case,  therefore,  falls  within  the  principle  of  Shai^ 
well  V.  Berthoud  (a),  and  Body  v.  Johnson  (&),  where, 
upon  an  affidavit  of  its  falsehood,  the  Court  allowed  the 
plaintiff  to  sign  judgment  upon  a  plea  so  framed  as  that 
it  might  reasonably  induce  the  plaintiff  to  consult  coun- 
sel to  know  how  to  deal  with  it* 

Parr  J.  The  distinction  has  been  properly  taken 
by  my  Brother  Gaselee  in  Smith  v..  Backwell.  The  pre* 
sent  plea  as  presenting  two  points  for  issue,  ought  not 

to  avail  the  Defendant  after  affidavit  of  its  falsehood. 

• 

Gaselee  J.  This  plea  raises  different  issues,  and 
has  something  improper  on  the  face  of  it,  for  it  is 
improbable  that  the  Defendant  should  be  unable  t» 
produce  a  deed  executed  in  December  last.  Those  who 
put  in  these  falte  pleas,  would  do  well  to  look  to  the 
practice  in  early  times,  when,  it  appears  they  were  liable 
to  be  severely  punished. 

Aloerson  J.  I  agree  with  Lord  EOenborough^  who 
said  that  no  perverse  ingenuity  should  be  allowed  in 
fnuning  these  pleas. 

Rule  absolute* 

{a)  sB.t:fA.  750.  {b)  Ihid.  751. 
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Stratton  v.  Green.  May  za. 

^PHE  Defendant  paid  44/.  18s.  2d.  into  court  in  an  Hddythata 

action  for  fixtures,  which  the  PlaintifT  had  relin-  "^^^"^  ^ 

quished  to  him  at  his  request ;  but,  before  the  cause  was  balance  ac- 

brought  to  issue,  the  parties,  by  a  submission  which  did  counts  and 

not  mention  the  subject  of  costs,  appointed  arbitrators  tew  b^dis^* 

*<  to  balance  their  accounts,  and  settle  all  matters  in  pute  reipect- 

dispute  respecting   the  leaving  and  occupying  of  two  !°^  "*^  ^**^' 

corn-mills  and  a  dwelling-house."  cnpying  of 

The    arbitrators    ordered    the  Defendant    to    pay  twocom- 

1/.  \Ss,  \OcU  in  addition  to  the  sum  paid  into  court,  and  dwriimg- 

directed  that  each  party  should  pay  his  own  law  ex-  house,  did 

penses,  together  with  the  expenses  of  the  arbitration.  ^  authwize 

dde  on  the 

Wilde  Seijt.  obtained  a  rule  nisi  for  the  prothonotary  ^^  of  an 

to  tax  the  PbintiiPs  costs  upon  his  taking  the  money  fixtures!*at 

out  of  court.  least  up  to  the 

time  of  paying^ 
money  into 

Heath  Serjt.  on  the  part  of  the  Defendant,  resisted  court,  when 

this,  on  the  ground  that,  assuming  the  arbitrators  to  ^  submissiont 

have  had  no  authority  to  decide  on  the  question  of  costs,  i^^^^ 
still  their  award  was  not  equivalent  to  a  verdict,  and, 
without  a  verdict,  or  an  award  for  costs  on  a  proper 
authority,  the  Plaintiff  could  not  claim  them.  The 
submission,  however,  of  all  matters  in  dispute  virtually 
included  the  question  of  costs,  which  the  arbitrators  had 
decided. 

Wilde.  The  Plaintiff,  when  he  takes  the  money  out 
of  court,  is  entitled  to  costs,  at  least  up  to  the  time 
when  it  is  paid  in ;  for  he  takes  it  out,  not  by  virtue 
of  the  award,  but  because  the  Defendant,  by  paying, 
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admits  it  to  be  due :  to  that  extent,  therefore,  he  admits 
the  action  to  be  well  founded.  And  the  arbitrators  had 
no  authority  to  decide  on  the  question  of  costs ;  for  this 
was  not  a  reference  of  the  cause^  or  even  of  all  matters 
in  difference,  but  merely  of  the  account  between  the 
parties. 


TiNDAix  C.  J.  If  I  could  perceive  that  thia  was  a 
reference  of  the  cause,  I  should  be  disposed  to  say,  that 
the  rule  should  be  discharged.  But  I  cannot  see  that 
the  cause  was  referred,  although  the  matters  in  di£&r- 
ence  were.  If  so,  when  money  has  been  paid  into 
court,  and  the  Defendant,  by  the  payment,  admits  be  is 
wrong  up  to  that  time,  it  seems  to  me  that  up  to  that 
time  the  Plaintiff  is  entHled  to  his  costs. 

Park  J.  cpncurred. 

Gaselee  J.  The  justice  of  the  case,  perhaps,  accords 
with  the  decision  which  has  been  pronounced ;  but  I 
think  the  law  is  the  other  way,  considering  this  submis- 
sion to  be,  in  effect,  a  reference  of  the  cause. 


Aldsrson  J.  I  think  it  may  fairly  be  considered  that 
the  arbitrators  had  a  power  to  decide  as  to  the  costs 
subsequent  to  the  payment  of  money  into  court,  but  na( 
before;  and  that  agrees  with  the  justice  of  the  case. 

Rule  absolute  for  costs  up  to  the  time  of  pay- 
ing the  money  into  corrt. 
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nPHIS  was  an  action  of  assumpsit^  brought  to  recover  What  evidence 

the  amount  of  certain  fines,  alleged  to  be  due  from  ["^^f"'  ^ 

.  »       "^  establish  a 

the  Defendant  upon  his  admission  to  certain  copyhold  custom  for 
premises.     At  the  trial  before  Alderson  J.,  at  the  Si^cUc  ^  payment 
Spring  assizes,  1831,  a  verdict  wfts  taken  for  the  Plain-  |,y  remainder- 
tiffs,  damages  182/.,  subject  to  the  opinion  of  the  Court  man  uponad- 

on  the  followinff  case :  —  mission  to 

co|iyhoid« 
The  Plaintiffs  are  lords  of  the  manor  of  Lahehheathy 

in  tlie  county  of  SiiffblL     By  the  custom  of  the  manor, 

fines  payable  upon  admission  to  lands,  parcel  of  the 

manor,  are  arbitrary,  but  not  exceeding  two  years*  an* 

nual  value  of  such  lands.     The  father  of  the  Defendant 

held  certain  premises,   parcel  of  the  said  manor,  as 

tenant  for  life  thereof,  under  the  will  of  the  Rev.  John 

Barnes,  with  remainder  in  fee  to  the  Defendant.     The 

father  of  the  Defendant  was  admitted,  under  the  said 

will,  to  the  premises,  at  a  court  held  the  Hth  of  October 

1818,  to  hold  the  same  to  him  and  his  assigns  for  life, 

with  remainder  as  in  the  will  was  mentioned ;  and  paid 

a  full  fine  upon  such  admission.     Afler  the  death  of  the 

tenant  for  life,  the  Defendant,  at  a  court  held  on  the 

19th  of  May  1828,  was  admitted  in  fee  to  the  premises 

so  devised  to  him  by  the  will  of  the  said  John  Barnes, 

in  remainder  after  the  decease  of  his  father.     In  order 

to  prove  a  special  custom  sufiicient  to  warrant  the  claim 

of  the  Plaintiffs   to  a  fine  in  this  case,  Hugh  Bobert 

Evans  was  examined  on  their  part.     He  stated  that  he 

had  acted  as  steward  of  the  manor  for  thirty-five  years, 

and  that  the  custom  of  the  manor  was,  for  a  tenant  in 

remainder  to  pay  a  full  fine  upon  his  admission  upon 
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1832.       the  death  of  tenant  for  life:  but  it  appeared,  upon  his 

L,   "^         cross-examination,  that  his  knowledge  on  that  subject 
The  Dean  ,  .5^  .      •* 

and  Chapter    ^'&s  derived  entirely  from  an  inspection  of  the  diflerent 
of  Ely       entries  in  the  court  rolls  under  his  care,  except  that, 
CALDECor.    during  the  time  he  had  been  steward,  he  had  personal 
knowledge  of  two  instances,  and  no  more,  of  admissions 
of  tenants  in  remainder  after  the  deaths  of  tenants  for 
life,  namely,   Willetfs  and  Paynes  admissions.     Upon 
the  former  admission,  namely  Willett\  he  received  on 
the  Sd  of  October  1808,  on  the  admission  of  Mary  JVtt" 
letty  for  life,  394/.  10^.,  and,  on  the  31st  of  October  1821, 
on  the  admission  of  Anthony  Willettj  the  tenant  in  re- 
mainder upon  the  decease  of  the  tenant  for  life  to  the 
same  estate,  460/.  5s.f  being,  in  both  instances,  full  6nes ; 
and,  in  the  latter  case  [Payne^s),  Eliz,  Payncy  on  the  25th 
of  May  18079  was  admitted  for  life,  and  paid  a  fine  of 
20/.  45.  3r/. :  and,  at  the  same  couit,  Thonias  Payne^  the 
remainder-man  to  the  remainder  expectant  on  her  de- 
cease, was  admitted,  and  paid  10/.  25.  %d, ;  the  former 
.being  a  full,  the  latter  a  half  fine.     There  was  no  evi- 
dence of  reputation,  or  declarations  by  deceased  tenants 
of  the  manor  as  to  any  such  custom. 

The  following  extracts  from  the  court  rolls  were  read 
in  evidence  on  the  part  of  tlie  Plaintiff:  — 

17th  of  October  1735,  Frances  Malt  admitted  for  life, 
under  the  will  of  John  MaUj  to  a  cottage :  and  she  paid 
her  fine. 

lOih  of  Octoher  1737,  Frances  Malt^  spinster,  admitted 
in  remainder  in  fee,  on  the  death  of  the  aforesaid  Frances 
Malti  to  the  same  cottage,  under  the  same  will :  and  she 
paid  her  fine. 

11th  of  May  1737,  Mary  Taylor  admitted  for  life, 
under  the  will  of  her  mother  MarySecker^  to  a  messuage, 
rent  ;  and  twenty-two  acres  of  land,  rent  : 

and  she  paid  her  several  fines. 

13th  of  Ap'il  1761,  Matthew  Taylor  admitted  in  re- 
mainder 
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tnainder  in  fee,  on  the  death  of  the  said  Mary^  to  the        1832. 
same  premises  :  and  he  paid  his  fine.  -   ^        • 

22d  of  April  177 1,  William  Newton^  and  Alice  his  wife,    and  Chapter  ' 
admitted  to  them  and  the  longer  liver  of  them,  and  the       of  Ely 
hcdrs  of  the  said  Alice^  under  the  will  of  John  Evansj  to 
a  messuage,  rent  2$.  \d.\  and  seven  acres  two  roods  of 
^/etiy  rent  l5* ;  and  three  acres  and  a  half  ofjeuy  rent 
Is.  Scf. :  and  they  paid  their  several  fines. 

25th  of  May  1807,  William  Newton  admitted  in  fee, 
as  eldest  son  and  heir  at  law  of  said  Alice^  to  same  pre- 
mises :  and  be  paid  his  fine. 

18th  of  May  1708,  Mary  Boper  admitted  for  life, 
under  the  will    of  John  Bcper^  to  a  messuage  t    et 
fee.  Jin. 

27th  of  April  1721,  William  Roper  admitted  in  re- 
mainder in  fee  to  said  premises,  after  the  death  of  said 
Mary  Ropery  under  the  same  will :  et  fecit  Jin. 

Sd  of  October  1808,  Mary  Willett  admitted  for  life, 
under  the  will  of  Anthony  WiUetty  with  remainder  over, 
as  in  the  said  will  mentioned,  to  a  large  estate:  and  she 
paid  her  fine. 

Slst  of  Orfofer  1821,  Anthony  Willett,  for  life,  under 
the  same  will,  and  after  the  death  of  the  said  Mary 
Willettf  then  late  Mary  Murrellf  to  the  same  estate,  with 
the  remainder  over,  as  in  the  said  will  is  mentioned: 
and  he  paid  his  fine, 

29th  of  April  1730,  Elizabeth  Holmes  admitted  for 
life,  under  the  will  of  her  husband,  Christopher  Holmes^ 
to  a  cottage,  rent  /.,  and  a  piece  of  ground,  rent  U  : 
et  fecit  sepal.  Jin. 

10th  of  April  n^^,  Elizabeth,  the  wife  of  Robert 

HolmeSf  and  daughter  of  the  said  Christopher  Holmes^ 

admitted  in  remainder  in  fee,  on  the  decease  of  the  said 

Elizabeth  Holmes,  to  said  cottage  and  piece  of  ground. 

27th  of  April  1732,  Susannah  Hardifig  admitted  for 

GgS  lifej 


442  CASES  IN  EASTER  TERM 

1883.       life^  under  the  will  of  her  husband,  John  Hai^lingj  to 

1,,    '  three  acres  two  roods  of  arable  land,  twenty  acres  in 

and  Chapter    ^^^  ^^9  ^^^^  six  acres  in  Stallodei  a  tenementi  and  four 

of  Ely       acres  of  marshf  called  Coat's  House:  et  fecit  sepdLJin. 
Caiaboot         *^^  ^^  October  1751,  Eoberl  Harding  admitted  in  re- 
mainder in  fee,  after  the  death  of  Susannah  Harding^  his 
mother,  to  the  above  six  acres  in  Sialtode. 

8th  of  Aprill  783,  Thomas  Tunnell^  for  life,  under  the 
will  of  John  Tunnell^  to  a  messuage,  a  messuage  and 
yard,  eight  acres  in  Nero  Fen^  four  acres  in  White  Fen : 
and  he  paid  his  fine. 

20tb  of  May  1807,  Simeon  Mary  Stuart  Tunnell  admit- 
ted in  remainder  in  fee,  on  the  death  of  said  Thomas 
Twinelif  under  the  will  of  said  John  Tunnellj  to  said  four 
acres  in  White  Fen :  and  be  paid  his  fine. 

S8th  of  April  1671,  Phillis  Hanslip  admitted  for  life^ 
under  the  will  of  William  Hanslip^  her  husband,  to  one 
acre  of  arable  land,  in  Middle  Field,  called  Butcher's  Acre, 
and  three  single  half  acres  of  arable  land  in  South  Field; 
and  John  Hanslip  to  the  remainder  in  fee ;  et  admissi 
sunt  inde  ten.  et  fee.  fn. 

24th  of  April  1695,  Jolin  Hanslip  admitted  in  fee  in 
remainder,  after  the  death  of  said  Phillis  HansUp,  un* 
der  the  said  will,  to  same  premises:  etfec.Jlnem* 

4th  of  October  1784,  Hammond  Eagle  admitted  tor  lits^, 
under  the  will  of  Edward  Eagle,  to  thirty-two  acres  of 
fen-land  :  and  he  paid  his  fine. 

6th  of  May  1740,  Edvoard  Eagle  admitted  in  fee^. 
after  the  death  of  said  Hammond  Eagle,  to  the  remainder,, 
under  the  same  will,  to  eight  acres,  part  of  said  thirt}<« 
two  acres :  and  he  paid  his  fine. 

25th  of  May  1807,  Elizabeth  Payne,  for  life,  under 
the  will  of  Thomas  Payne,  her  husband,  to  a  messuage 
and  bam,  and  eighteen  acres,  one  rood,  and  twenty 
perches  of  arable  land  :  and  she  paid  her  fine.     Same 

court. 
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coart,  sdld  Thomas  Paynej  the  son,  admitted  in  remiiiif^ 
der  eiq»ectant  on  the  decease  of  said  Elizabeth  Payne : 
and  he  paid  his  fine. 

!20th  of  April  1632,  Agatha  Last  admitted,  on  the 
sorrender  of  Jb^  Last^  to  the  reversion,  when  it  shall 
happen,  after  the  death  of  Alicia  MorUtfi  of  three  roods 
of  land  in  Short  Bryan^  and  the  reversion  of  thirty  acres 
of  arable  land,  late  Lincclns;  and  the  reversion  of  thirty 
acres  of  arable  land,  late  Bakers;  et  fee*  sepal. Jin.  et  de 
sepal*  Rev.  con.Jidce. 

20th  of  May  1717,  John  Lamming  and  Mary  Bopevy 
his  intended  wife,  admitted,  on  the  surrender  of  said 
John  Lamming^  to  fourteen  acres  of  marsJi,  rent  ; 
and  to  eight  acres  of  marsh  in  StaUode ;  and  hidf  an 
acre  of  marsh  in  New  Fen,  to  hold  to  said  John  Lammiv^ 
and  his  heirs,  until  the  solemnization  of  said  intended 
marriage,  with  remainder  to  them  for  their  natural 
lives,  and  the  life  of  the  longer  liver  of  them,  with  re* 
mainder  to  the  right  heirs  of  the  said  John  Lamming: 
etfee.  sepal,  fit. 

2dd  of  April  1711^  Thomas  Hinson  and  Ann^  bis  wife^ 
admitted  for  their  lives,  and  the  life  of  the  longer  liver 
of  tliem ;  with  remainder  to  Thomas  Hinson^  son  of  said 
Thomas  and  Ann^  his  heirs:  et  fecer.  fin.  et  admissi 
sunt. 
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On  the  part  of  the  Defendant  the  following  extracts 
from  the  court  rolls  were  also  read  in  evidence :  — 

Anno  1626,  John  Outlaw  and  Margaret,  his  wife,  sur* 
render  to  the  use  of  Nicholas  Outlaw  and  Helen^  his  wife, 
for  their  lives,  and  the  life  of  the  survivor;  and,  after 
the  decease  of  the  survivor,  to  the  use  of  Thomas 
MorriSf  hb  heirs  and  assigns.  Nicholas  Outlaw  and 
Helen,  his  wife,  thereupon  admitted  for  life,  and  Thomai^ 
Morris  remainder  in  fee.    Et  dant.  dmo.  define. 

Anno  1633,  Richard  Whistler,  senior,  and  Alice,  hia 
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1632.       wife,  admitted  for  Ii&;  and  Richard  Whistkr^  janior, 

L, '  v%         ^^^  Bridget,  his  wife,  to  the  remainder  in  fee :  £i^  flrf- 

Tnc  Uesm         ,    , 

and  Chapter   ^^<  sunt  inde  tenentes,  etfecerunt  dmo^finenu 
^  S^Y  Anfw  1641,  Elizabeth  Spicer  admitted  for  life ;  William 

Caldboot     Spic^^  ^o  ^^  remainder  in  fee:   et  admisH  sunt  inde 
tenentes,  etjecerunt  dmo.Jlnem. 

Anno  1662,  Mary  Ftdler  admitted  for  life;  J(An 
Funnan  to  tiie  remainder  in  fee:  et  admissi  sunt  ind* 
tenen.  etfecjinenu 

Anno  1671,  PhUlis  HansUp,  under  will  of  William 
Handip,  admitted  for  life;  William  HansUpy  the  aon,  to 
die  remainder  in  fee;  et  admissi  sunt  inde  tenen.  et  Jes* 
Jinem* 

Anno  1762,  Maty  MorUy  admitted  for  life;  Edmund 
Morley  to  the  remainder  in  fee:  et  admissi  sunt  inde 
tenen.  etfecerunt Jinem. 

Anno  1709,  Robert  Seeker  and  Maria  Seeker  ad- 
mitted  for  life;  and  Jatie  Seeker  to  remainder  in  fee :  et 
admissi  sunt  inde  tenentes,  etjecer.j!n. 

Anno  1790,  Elizabeth  Gathercole  admitted,  under  the 
will  of  John  Gathercole,  for  life;  ^pn  Gathercde  to  re- 
mainder in  fee :  and  they  paid  their  fine. 

Anfio  1702,  William  FuUer  admitted,  on  surrender  oC 
Samuel  Hall,  to  eight  acres  of  fen,  or  marsh  ground,  to 
use  of  said  William  Fuller  and  his  assigns,  during 
the  term  of  his  natural  life;  and  from  and  after  his 
decease,  to  the  use  of  Tlumas  Fuller,  his  son :  etficfii. 

Anno  1738,  presented  that  the  last-named  Thomas 
Fuller  died  seised  of  said  premises,  and  that  Thomas 
Fuller  was  his  eldest  son  and  next  heir;  who  was  there- 
upon admitted,  and  paid  his  fine. 

4th  of  October  1818,  John  Caldecott  admitted,  under 
the  will  of  the  Rev.  John  Barnes,  to  hold  unto  the  said 
John  Caldecott  and  his  assigns,  for  and  during  his  life, 
with  remainder  as  in  the  said  will  is  mentioned  :  and  he 
paid  his  &ne. 

It 
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'   It  was  agreed  that  the  Court  should  be  at  liberty  to        1832; 

draw  any  conclusion  of  fact  as  to  the  existence  or  non-  ^  ~  -  '- 

existence  of  any  special  custom  within  the  manor;  and  ^^  Chapter 
of  the  extent  of  such  special  custom  as  they  might  think       ^  ^^^ 

the  jury  ought  to  have  drawn.  ^^^^^ 

Storks  Serjt  for  the  PlaintiiF.  By  special  custom  a 
full  fine  may  be  claimed  for  the  admission  of  a  remain- 
der-man, in  addition  to  the  fine  for  the  particular  tenant. 
Whitbread  v.  Jenny,  {a)  And  there  is  sufficient  evidence 
in  this  case  to  shew  the  existence  of  the  custom  in  the 
manor  of  Lakenheath  /  for  there  are  many  instances  of 
fines  paid  by  remainder-men,  and  it  is  an  inference  of 
law,  that  where  parties  pay  a  fine,  they  pay  a  full  fine. 
Where  there  is  no  custom,  the  admittance  of  tenant 
for  life  is  the  admittance  of  him  in  remainder.  Tipping 
V.  Bimning.  (b)  The  entries,  therefore,  of  admissions  of 
samany  remainder-men  is  conclusive  to  shew  the  exist- 
ence of  the  custom,  the  fine  due  to  the  lord  being  pay- 
able after  admittance.  Rex  v.  Hendon  (r),  Graham  v. 
Sime{d\  Hobartv.  Hammcnd.{e)  A  single  instance, 
however,  b  sufficient  to  establish  such  a  custom.  Dae  r. 
Mason  (g),  Bennet  v.  Jeffery.  (A)  The  Plainttfis,  there- 
fore, having  claimed  their  fine  under  the  special  custom, 
and  the  inference  being,  that  upon  payment  of  fines  by 
remainder-men,  the  whole  that  was  due  was  paid,  it  is 
for  the  Defendants  to  shew  that  payment  to  such  extent 
did  not  take  place. 

WUde  Serjt  conird.  What  shall  be  the  effect  of  ad- 
mittance to  a  copyhold,  and  the  amount  of  fine,  if  any, 
to  be  paid  thereon,  must  depend  upon  the  custom  of 

(a)  5  Easty  %%%*  i  Bac.  Abr,  [d\  z  EasU  ^^X* 

735-  (^)  4  i?'!:^- a8.  fl. 

{b)  Moor.  465.  U)   3  Wils.  63. 

(r)  %T.K.  484.  \b)  %M.Sf  S.  9». 

each 
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18S9.  each  manor.  Co.  Copy,  94.  A  fine,  soch  as  that  claimed 
^^"t^'  by  the  Plaintiffs,  can  only  be  payable  by  a  special 
lod  Chapter  custom,  and  not  by  the  general  law  of  copyholds, 
of  £lt  1  Cruise^  312.  par.  10.  IS*  Whitbread  v.  Jenny.  Bot  a 
special  custom  being  in  the  nature  of  an  exception,  it 
lies  on  the  Plaintiff*  to  establish  its  existence,  and  that,  by 
conclusive  proof;  for  customs  in  favour  of  the  copy* 
holder  are  construed  liberally ;  customs  in  favour  of  the 
lord,  strictly.  Walk.  60.  Now  a  fine  is  not  necessarily 
payable  on  every  admittance ;  Barnes  v.  Corke  (a) ;  nor  is 
it  to  be  inferred,  that,  wherever  a  fine  is  paid,  it  is  a  full 
fine.  The  fine  (or  a  remainder-man,  where  there  is  a 
custom  for  him  to  pay,  is  usually  half  the  full  fine. 
1  Watk,  481.  And  the  lord,  in  such  a  case,  may  appor- 
tion the  fine  between  the  tenant  for  life  and  the  remain* 
der»man;  may  exact  the  whole  from  the  tenant  for  life; 
or  allow  the  remainder-man  to  pay  his  share  when  he 
comes  into  possession.  Btackbume  v.  Graves  (ft),  BrawtCs 
case  {c\  Tipping  v.  Sunning.  The  evidence  in  this  case 
is  not  sufficient  to  establish  the  custom  set  up.  The  en* 
tries  of  most  of  them  are  equivocal ;  there  is  no  entry 
of  a  full  fine  for  a  remainder- man,  or  of  the  word^/fiei 
in  the  plural. 

StarkSf  in  reply,  examined  the  various  entries  in  de- 
tail} and  contended  that  several  of  them  established  the 
payment  of  a  full  fine  by  the  remainder*man. 

Another  point  was  argued  as  to  the  necessity  of  esti* 
mating  the  value  of  the  land,  subject  to  an  allowance  for 
the  fen  taxes ;  but,  as  the  Court  gave  no  opinion  on  that 
question,  the  portion  of  the  case  which  relates  to  it  is 
omitted. 

Cur.  adv*  xndt. 

(a)  $  Lev*  308.  (r)  4  Rep.  %u  ' 

ib)  I  Mod»  zao.    X  Ventr.  960. 
3  Keh.  163 » 

TiNDAL 
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TiNDAi.  C.  J.     In  this  case,  which  wa$  argued  before        18S3* 
us   in  the  last  term,  the  facts  were  as  follows:-— The     l-_Yuln 
Plaintifls  were  lords  of  the  manor  of  Lackenheatkf  in  the    and  Cluster 
county  oiSttffUk ;  and  the  premises  in  respect  of  which       of  Ely 
the  question  arose  were  copyhold,  and  bolden  of  that    c^xj»cot. 
manor.     By  the  will  of  the  Rev.  John  Dames  these  pre** 
mises  were  devised  to  the  father  of  the  Defendant  as 
tenant  for  life,  with  remainder  to  the  Defendant  in  fee ; 
and^  on  the  death  (^  Barnes^  the  Defendant's  father  was 
duly  admitted  as  tenant  for  life,  '*  with  remainder  as  in 
the  said  will  is  mentioned ; "  and,  on  that  occasion,  he 
paid  a  full  fine  of  two  years'  improved  value,  the  fines 
being,  according  to  the  custom  of  that  manor,  arbitrary. 
Od  the  death  of  his  father,  the  Defendant  was  admitted 
as  tenant  in  fee  to  the  same  premises,  and  the  Plaintiffs, 
claimed  another  full  fine  on  that  occasion.     Upon  the 
trial,  it  appeared  that  all  the  evidence  applicable  to  this 
subject  was  of  a  documentary  nature,  and  it  was,  there- 
fore, agreed  by  both  parties  to  state  that  evidence  for  the 
opinion  of  this  Court  in  the  form  of  a  special  casey  refer- 
ring it  to  the  Court  to  find  such  conclusions  of  fact  as 
they  might  think  the  jury,  properly  directed,  ought  to 
have  found  at  the  trial,  and  thereupon  to  give  such 
judgment  as  in  point  of  law  ought  to  follow. 

"We  have  duly  considered  the  above  facts  submitted  to 
us,  and  have  arrived  at  the  conclusion  that  the  verdict 
should  be  entered  for  the  Defendant. 

It  is  conceded,  on  the  part  of  the  Plaintifil>,  that  unless 
they  are  entitled  to  claim  a  full  fine  on  the  admittance 
of  the  Defendant,  they  cannot  succeed.  The  question, 
therefore,  is,  whether  they  have  affirmatively  established 
that  point.  In  order  to  do  this,  it  is  necessary  that  they 
should  shew  a  special  custom  for  that  purpose.  That 
this  is  the  law  is  clear  from  several  authorities.  In 
Barnes  v.  Corke  it  is  laid  down,  on  argument  by  tlie 

two 
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1832.  •      two  Judges  in  Court,  ^'  that  no  fine  was  due  on  the  ad' 

L.^  L^^-  ^     mittance  of  a  remainder-man  after  admittance  and  pav- 

TTie  Dean  i_     ' 

and  Chapter    iD^nt  of  a  fine  by  the  tenant  for  life,  unless  there  be  a 

of  Ely       special  custom  for  it,  but  that  the  admittance  to  the 
Caldjboot      particular  estate  was  an  admittance  to  the  remainder ; 
and  that  which  was  said  in  4  Rep.  22  &  *  that  it  shall 
not  be  to  the  prejudice  of  the  lord  in  respect  of  his  fine,' 
is  to  be  intended  where  a  fine  is  due  by  custom  for  an 
admittance  of  the  remainder-man ;  but,  without  a  special 
custom,  none  is  due."    And  for  this  position  various 
authorities  are  there  cited.  .  Indeed,   in  referring  to 
4  Rep.  22  i.,  it  appears  to  have  been  so  laid  down  in 
terms  by  Lord  Coke ;  for  he  says  that  "  the  admittance 
of  the  tenant  for  life  is  the  admittance  of  him  in  re- 
mainder to  vest  the  estate  in  him,  but  shall  not  bar  die 
lord  of  his  fine,  which  he  ought  to  have  ly  the  custom** 
(See  also  23  a.)     And  he  puts  the  tenant  in  remainder, 
in  such  a  case,  upon  the  same  footing  as  the  heir,  who, 
though  he  is  in  by  the  admittance  of  his  ancestor,  may 
nevertheless  be  compelled  to  come  in  and  be  admitted, 
in  order  that  the  lord  may  have  his  fine,  due  by  the 
custom  of  the  manor,  upon  the  descent     It  should  seem, ' 
therefore,  that  Lord  Co/:^  himself  puts  it  on  the  custom; 
but,  in  Blackbunie  v.  Graves,  it  is  very  distinctly  laid . 
down  by  Lord  Hale,  who,  after  slating  that  he  did  not 
see  any  inconvenience  why  tlie  admittance  of  tenant  for 
life  or  years  should  not  be  the  admittance  of  all  in  re- 
mainder, for  fines  are  to  be  paid  notwithstanding  by  the 
particular  remainders,  adds  afterwards,  *Mt  shall  not 
prejudice  the  lord ;   for,  if  a  fine  be  assessed  for  the 
whole  estate,  there  is  an  end  of  the  business :  but  if  a 
fine  be  as*sessed  only  for  a  particular  estate,  the  lord 
ought  to  have  another."     The  law,  as  thus  laid  down  by 
Lord  Hale,  appears  to  us  to  explain  and  reconcile  all 
the  dicta  on  this  subject,  by  distinguishing  between  those 

where 
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"where  the  Judges,  in  speaking  o/i^Jine^  must  be  under- 
stood as  meaning  a  full  fine;  and  others  vehere,  in  using 
the  same  expression,  they  only  mean  an  apportioned 
part  of  the  full  fine.  It  explains  also  all  the  instances 
of  admittances,  with  exception  of  one,  which  are  to  be 
found  in  the  statement  of  this  case. 

The  first  four  instances  of  Malty  Taylor^  Newton^  and 
Jtoper  are  quite  consistent  with  the  idea  that,  in  those 
cases,  the  tenants  for  life  on  their  admittance  paid  a  fine 
only  for  their  particular  estates,  and  the  tenants  in  re* 
niainder  another  on  their  subsequent  accession  to  the 
tenancy  and  admittance.  The  same  observation  applies 
to  the  cases  of  Holmes^  Harding,  Timnell  and  Eagle. 
On  the  other  hand,  in  the  cases  relied  on  by  the  De- 
fendant, of  Outlaw,  Whistler,  Spicer,  Fuller,  Morley, 
Seder,  and  Gathercole,  where  both  tenants  for  life  and 
in  remainder  are  admitted  at  the  same  time,  and  pay  their 
fine,  it  is  not  at  all  improbable  that  the  fines  were  there 
assessed  for  the  whole  estate,  and  that  there  was  in 
those  cases,  as  Lord  Hale  expresses  it,  **  an  end  of  the 
business;"  for  we  find  in  the  manor-books  no  further 
admittance  of  the  tenants  in  remainder  in  those  cases. 
The  case  of  Hanslip  is  probably  inaccurate  in  some  re- 
spects. It  appears,  that  although  in  1671  John  Hanslip, 
the  son,  was  actually  admitted  to  the  remainder  in  fee 
at  the  same  time  that  his  mother  was  admitted  for  life, 
yet  he  was  afterwards  admitted  a  second  time  in  1695, 
upon  her  death,  and  paid  a  fine.  Probably,  however, 
this  was  really  the  case  of  an  apportionment  of  the  full 
fine,  in  1671,  between  the  tenant  for  life  and  the  tenant  in 
remainder;  and,  the  part  of  the  fine  due  from  the  tenant 
in  remainder  not  having  been  then  paid  by  him,  he  was, 
in  1695,  called  upon  to  be  admitted,  in  order  that  his 
apportioned  fine  might  be  paid  to  the  lord.  These 
cases  being  thus  disposed  oi^  there  remain  only  two 
instances  to  be  considered,  that  of  Payne,  in  1807>  and 

muett^ 


1832. 

The  Dean 

and  Chapter 

of  Ely 

v. 

Caldeoot. 
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18S3.  WiUeilf  in  182 1.  The  former  is  inapplicable  to  the  pre- 
Vr  Yfc!  ^^^^  question,  for  the  special  custom,  if  any,  which  it 
ind  Chapter  ^^  calculated  to  establish,  is  not  die  one  now  relied  on 
of  Ely  by  the  Plaintifis  ;  and  as  to  the  case  of  Willettj  although 
Caldboot  ^'  '^  ^"  instance  expressly  in  point,  yet  it  is  much  too 
recent,  even  if  unopposed  by  oUier  instances,  to  be  the 
foundation  of  a  claim  like  the  present  on  the  part  of  the 
Plaintiffs.  But  we  also  think  that  it  is  very  difficult  to 
reconcile  this  instance  with  the  case  of  Fuller^  adduced 
on  the  behalf  of  the  Defendant.  There  William  FulUr^ 
in  1702,  is  admitted,  on  a  surrender  by  HaUj  to  eighteen 
acres  offetiy  to  the  use  of  the  said  W.  Puller  and  liis  as^ 
signs  for  life  ;  and,  after  his  death,  to  the  use  of  Thomas 
Fuller^  his  son,  in  fee.  Now  Thomas  Fuller^  the  son, 
does  not  appear  ever  to  have'  been  admitted  or  paid  any 
further  fine  to  the  lord ;  for  the  next  admittance  to  be 
found  on  the  books  is  in  1738,  being  that  of  Thomas 
Fuller  J  the  grandson  of  WiUiam  Fuller j  as  heir  to  his 
father,  Thomas  Fuller^  who  died  seised  of  the  premises. 
It  appears,  therefore,  that  Thomas  Fuller^  the  father, 
was  considered  as  admitted  under  the  original  admit- 
tance, in  1702;  for  there  is  no  trace  of  any  ether  ad- 
mittance of  him,  or  of  any  fine  subsequently  paid  by 
him.  Upon  the  whole,  therefore,  we  are  of  opinion 
that,  if  these  different  instances  had  been  brought  before 
a  jury,  and  properly  commented  on  by  the  Judge  at 
Nisi  PriuSi  they  ought  by  their  verdict  to  have  found, 
that  no  special  custom  for  taking  one  full  fine  on  the 
admittance  of  tenant  for  life,  and  another  full  fine  on 
the  admittance  of  the  tenant  in  remainder,  was  affirm- 
atively proved  on  the  part  of  the  Plaintiffs.  And  as  the 
law  appears  to  be  clear  (and,  indeed,  was  admitted  so 
to  be  on  the  argument  of  this  case)  that,  without  such 
special  custom,  no  such  fine  would  be  claimable,  we  are 
of  opinion  that  the  verdict  ought  to  be  entered  for  the 
Defendant    The  present  decision  of  the  Court  on  diis 

point 
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point  makes  it  unnecessary  to  give  any  opinion  on  the  1832. 

other  point  made  in  the  course  of  the  argument,  as  to  1, '  - 

the  drainage  tax,  and  Chapter 

Postea  to  the  Defendant.  of  Ely 

V. 

Cau>bcot. 


Garth  v.  Howard  and  Fleming.  May  u. 

T)ETINUE  for  plate. "  Plea,  general  issue.     At  the  The  decUr- 

trial  before  Tindal  C.  J.,  it  appeared  that  H(mird  *i?'"**  "^^ 

'  *'  sDopman  ire 

had,  withoqt  authority,  pawned,  for  200/,,  certain  plate  not  evidence 

belonging  to  the  Plaintiff.     The  Defendant,  Fkming^  »K*^^  ^» 

,        employer,  un^ 

was  a  pawnbroker ;  but  the  only  evidence  to  shew  that  i^gs  made  in 
the  plate  had  ever  been  in  his  possession,  was  a  wit*  the  course  of 
Hess,  who  stated  that,  at  the  house  of  the  Plaintiff's  ^^^^^ 
attorney,  he  heard  Flemiv^s  shopman  say  that  it  was  a 
hard  qase,  for  his  master  had  advanced  all  the  money 
on  the  plate,  at  5  per  cent. 

This  evidence  being  objected  to,  was  received,  subject 
to  a  motion  to  this  Court ;  and  a  verdict  having  been 
given  for  the  Plaintiff, 

Andrews  Serjt.  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground,  among  other  objections,  that  the  declar- 
ations of  an  agent  can  only  be  received  in  evidence 
when  they  have  been  made  in  the  ordinary  course  of  his 
employer's  business ;  and  that  it  is  not  in  the  course  of 
a  pawnbroker's  business  to  lend  200/.  on  a  single  pledge, 
or  at  .5  per  cent,  interest. 

Spankie  Serjt.  shewed  cause.  The  declaration  of  the 
shopman  was  made  in  the  ordinary  course  of  hb  em- 
ployer's business ;  for  that  business  was  to  lend  money 

on 
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Garth 
Howard. 


on  pledges,  and  the  amount  of  the  pledge,  or  of  the 
interest  paid,  are  immaterial.  Now  it  is  established  by 
Sex  ▼.  Almon  [a)  that  the  law  presumes  a  master  to  be 
acquainted  with  the  acts  of  bis  servant  in  the  course  of 
bis  business ;  and  slight  evidence  is  sufficient  to  establish 
the  fact  of  agency.  Hazard  v.  TreadwelL  {b)  The  de- 
clarations of  Flemings  shopman,  therefore,  being  within 
the  scope  of  his  authority, — Sckumack  v.  Lock{c)j  — 
are  conclusive  against  his  employer. 


Andrews  The  business,  which  Fleming^s  shopman 
is  alleged  to  have  spoken  to  was,  in  effect,  a  private 
loan,  and  not  the  transaction  of  a  pawnbroker's  shop. 
It  is  inexpedient  to  extend  the  exception  by  which  the 
declarations  of  agents  are  received  in  evidence  on  hear- 
say ;  and  in  Maesters  v.  Abraham  (^),  Lord  Kenyan  re- 
fused to  admit  even  the  letter  of  an  agent  as  evidence  of 
an  agreement  by  his  principal.  Such  evidence,  if  re- 
ceived, ought  at  least  to  be  confined  to  declarations  at 
the  time  of  the  transaction.  In  Helyear  v.  Ha';x^e{e)  it 
was  expressly  determined  that  the  principal  is  not 
bound  by  the  representation  of  the  agent  at  another 
time. 

Cur.  adv.  vult. 


TiNDAL  C.  J.  The  rule  in  this  case  has  been  ob- 
tained upon  two  distinct  grounds ;  but  is  unnecessary 
to  give  an  opinion  upon  any  other  than  this,  namely, 
whether  the  declaration  of  the  shopman  of  the  De- 
fendant Fleming,  that  the  goods  were  in  the  posses- 
sion of  his  master,  was  admissible :  for  it  is  clear  that, 
unless  Fleming  is  to  be  affected  by  such  declaration,  he 
is  entitled  to  the  verdict  upon   the  general  issue,  nan 


(a)  s  Burn  a686. 

(3)  jStr^5o6. 

(r)  JO  B.  Moore,  s^. 


(d)  jEjp.375. 
(r)  s  Bsp.  74. 
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detinet.  If  the  transaction  out  of  which  this  suit  arises 
bad  been  one  in  the  ordinary  trade  or  business  of  the 
Defendant  as  a  pawnbroker,  in  which  trade  the  shop- 
man was  agent  or  servant  to  the  Defendant,  a  de- 
claration of  such  agent  that  his  master  had  received 
the  goods,  might  probably  have  been  evidence  against 
the  master,  as  it  might  be  held  widiin  the  scope  of  such 
agent's  authority  to  give  an  answer  to  such  an  enquiry 
made  by  any  person  interested  in  the  goods  deposited 
with  the  pawnbroker.  In  that  case,  the  rule  laid  down 
by  the  Master  of  the  Rolls  in  the  case  of  Fairlie  v. 
Mastiffs  (a),  which  may  be  regarded  as  the  leading  case 
on  this  head  of  evidence,  directly  applies.  But  the 
transaction  with  Fleming  appears  to  us,  not  a  transac- 
tion in  his  business  as  a  pawnbroker^  but  was  a  loan  by 
him  as  by  any  other  lender  of  money  at  5  per  cent. 
And  there  is  no  evidence  to  shew  the  agency  of  the 
shopman  in  private  transactions  unconnected  with  the 
business  of  the  shop.  I  doubted  much  at  the  time  whe- 
ther it  could  be  received,  and  intimated  such  doubt  by 
reserving  the  point ;  and  now,  upon  consideration  with 
the  Court,  am  satisfied  that  it  is  not  admissible.  It  is 
dangerous  to  open  the  door  to  declarations  of  agents, 
beyond  what  the  cases  have  already  done.  The  declar- 
ation itself  is  evidence  against  the  principal,  not  given 
upon  oath :  it  is  made  in  his  absence,  when  he  has  no 
opportunity  to  set  it  aside,  if  incorrectly  made,  by  any 
observation,  or  any  question  put  to  the  agent ;  and  it  is 
brought  before  the  G)urt  and  jury  frequently  after  a 
long  interval  of  time.  It  is  liable,  therefore,  to  suspicion 
originally,  from  carelessness  or  misapprehension  in  the 
original  hearer;  and  again  to  further  suspicion,  from 
the  faithlessness  of  memory  in  the  reporter,  and  the 
facility  with  which  he  may  give  an  untrue  account. 


1832. 
Garth 

v. 
Howard. 


Vol.  VIII. 


(a)  ioFeui%%, 
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Evidenee,  therefore,  of  such  a  nature^  ought  always  to  be 
kept  within  the  strictest  limits  to  which  the  cases  have 
confined  it;  and  as  that  which  was  admitted  in  this  caae 
appears  to  us  to  exceed  those  limits,  we  think  there 
ought  to  be  a  new  trial. 

Rule  absolute. 


z.  Some 
•plintt  cause 
lamenesst 
others  do  not; 
a  splint,  there- 
fore, is  not 
one  of  those 
patent  defects 
against  which 
a  warranty  is 
inoperative. 

a.  The  De- 
fendant having 
warranted  a 
horse  sound 
at  the  time  of 
the  contract f 
and  the  horse 
having  after- 
wards become 
kme  from  the 
effecto  of  splint 
visible  when 
the  Defendant 
^Id  him, 
Held,  that  the 
Defendant  was 
liable  on  his 
warranty. 


Margetson  V.  Wright. 

nPHE  Defendant  sold  the  Plaintiff  a  race-horse  called 
Sampson^  which  he  warranted  sound,  wind  and  limb, 
oi  the  time  of  sak»  Some  time  after  the  sale,  the  horse 
became  lame :  whereupon  the  Plaintiff  sued  the  Defend- 
ant upon  bis  warranty,  and  obtained  a  verdict. 

It  appearing,  however,  that  the  subsequent  lameness 
was  occasioned  by  a  splint,  the  existence  of  which  was 
known  to  the  Plaintiff  at  the  time  of  the  sale,  the  De- 
fendant  obtained  a  rule  absolute  for  a  new  trial*.  8^ 
ante,  {a) 

Upon  the  second  trial,  the  Plaintiff  gave  evidosce  as 
to  the  nature  and  consequences  of  various  kinds  of 
splints ;  that  a  splint  may  or  may  not  be  the  efficient 
cause  of  lameness,  according  to  the  position  which  it 
occupies,  and  its  size  or  extent;  and  that  Sampaon^s 
splint  was  in  a  very  bad  situation,  as  it  pressed  upon 
one  of  the  sinews,  and  would  naturally  produce,  when 
the  horse  was  worked,  inflammation  of  the  sinew,  and 
consequent  lameness. 

The  jury  again  found  a  verdict  for  the  Plaintiff; 
when  the  learned  Judge  who  presided  {Vaugkan  B.)) 
requestmg  them  to  tell  him  distinctly,  whether,  in  their 


(a)  7  BifigB,  6o3< 


judg- 


Waight. 
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judgment,  the  horse  was  sound ;  or,  if  unsound,  whe-  1832. 
ther  the  unsoundness  arose  from  the  splint  of  which  .V~  ^  ' 
evidence  had  been  given;   the  jury  said,   *^  that  al-  v. 

though  the  horse  exhibited  no  symptoms  of  lameness 
when  the  contract  was  made,  he  had  upon  him  at  the 
time  of  the  contract,  the  seeds  of  unsoundness  arising 
from  the  splint."    Whereupon 

Wilde  Serjt  obtained  a  rule  nisi  for  a  new  trial,  upon 
the  ground,  that  upon  this  special  finding,  the  learned 
Baron  ought  to  have  directed  a  verdict  for  the  Defend* 
ant,  the  Defendant  having  limited  his  warranty  to  the 
time  of  sale,  for  the  express  purpose  of  exempting  him- 
self from  liability  for  the  consequences  of  a  splint  visible 
to  all  who  inspected  the  horse.  I^  therefore,  there 
were  no  symptoms  of  lameness  when  the  contract  was 
made^  the  Defendant's  warranty  was  satisfied. 

Spankie  SeijU  shewed  cause*  As  the  Flaintifi*  could 
himsdf  have  ascertained  whether  or  not  the  horse  was 
laaie  at  the  time  of  the  contract,  the  warranty  would 
have  been  useless  and  unmeaning  if  it  did  not  imply 
that,  at  the  time  of  the  contract,  the  horse  was  ex- 
empt from  any  infirmity  which  might  occasion  subse- 
quent unsoundness.  Now  he  was  not  so  exempt :  for  he 
had  a  splint,  which  turned  out  to  be  the  cause  of  the 
subsequent  unsoundness.  And  a  splint  is  not  one  of 
those  patent  defects,  such  as  blindness  or  broken  knees, 
on  the  subject  of  which  a  warranty  is  inoperative ;  for  it 
is  only  by  the  event  that  it  can  be  ascertained  whether 
the  splint  is  or  is  not  of  a  mischievous  nature.  It  was 
a  defect,  therefore^  against  the  consequences  of  which  the 
Defendant  might  give  a  warranty ;  Uddard  v.  Kain  (a) ; 
and  the  object  of  the  warranty  was  to  assert  that  this 
was  an  innocent  splint. 

(a)  %  Bingb*  183. 

Hh  2  fVilde. 
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Wilde.     From  the  finding  of  the  jury,  it  appears  tha  t 
the  mischief  of  a  splint  must  depend  chiefly^  if  not 
entirely,  upon  its  position :  if  so,  the  possibility  of  its 
becoming  mischievous  was  a  patent  defect,  of  which  the 
Plaintifi*had  the  means  of  judging  as  well  as  the  De* 
^ndant.     Taking  it,  however,   as   only  an   equivocal 
indication  of  unsoundness,   the  uncertainty  as  to    its 
future  effect  was  the  very  point  on  which  the  Defendant 
proposed  to  guard  himself  by  limiting  his  warranty  to 
the  time  of  the  contract     But  for  the  uncertain  issue  o 
the  splint  he  might  have  given  an  unqualified  warranty : 
and  he  derives  no  benefit  from  the  limitation,  if  it  be 
not  held  to  be  satisfied  by  the  fact  that  the  horse  had 
no  symptoms  of  lameness  when  the  contract  was  made. 

Ctir»  adv.  vaU. 


TiNDAL  C.  J.    This  was  an   action   upon   a    war- 
ranty, in  which  the  Defendant  warranted  the  horse  to 
be  sound,  wind  and  limb,  <^at  this  time;"  that  is,  at 
the  time  of  the  warranty  made.     The  jury  at  the  trial 
found  a  verdict  for  the  Plaintiff.     The  learned  Judge  re- 
quested the  jury  to  tell  him  distinctly  whether.  In  their 
judgment,  the  horse  was  sound ;  or,  if  they  believed  him 
to  be  unsound,  whether  tliat  unsoundness  arose  from 
the  splint  of  which  evidence  had  been  given.    In  answer 
to  which  enquiry  the  jury  said,  ^'That,  although  the  horse 
exhibited  no  symptoms  of  lameness  at  the  time  when 
the  contract  was  made,  he  had  then  upon  him  the  seeds 
of  unsoundness  arising  from  the  splint."     The  question 
upon  this  application  for  a  new  trial  is.  Whether  this 
finding  of  the  jury  sanctions  the  verdict  for  the  Plaintiff 
or  not;  that  is,  whether  the  Court  can  see  with  sufficient 
clearness  that  the  jury  thought  that  the  horse  was  un- 
sound at  the  time  of  the  contract,  and  consequently  that 
the  warranty  was  broken.    It  appears  that  the  evidence 
before  the  jury  was,  in  substance,  that  a  splint  might  or 

might 
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might  not  be  the  efficient  cause  of  lameness,  according 
to  the  position  which  it  occupied,  and  its  size  and  ex* 
tent ;  that  this  splint  was  in  a  very  bad  situation,  as  it 
pressed  upon  one  of  the  sinews,  and  would  naturally 
produce,  when  the  horse  was  worked,  inflammation  of 
the  sinew,  and  consequent  lameness.     The  jury,  there- 
fore, drawing  their  attention  to  the  particular  splint,  to 
which  the  evidence  related,  appear  to  us  to  have  in- 
tended that  this  individual  splint,  though  it  did  not  at 
the  moment  produce  lameness,  was,  at  the  time  of  the 
contract,  of  that  sort  and  in  that  situation  as  to  contain, 
in  their  language,  the  seeds  of  unsoundness,  that  is,  the 
efficient  cause  of  the  subsequent  lameness.    If  the  lame- 
ness complained  of  had  proceeded  from  a  new  or  different 
splint,  or  from  the  old  splint  taking  a  new  direction  in  its 
growth,  so  as  to  affect  a  sinew,  not  having  pressed  on  one 
before^  such  a  lameness  would  not  have  been  within  the 
warranty,  for  it  would  not  have  constituted  a  [Present 
unsoundness  at  the  time  of  the  warranty  made.     But 
the  jury  find  that  the  very  splint  in  question  is  th6 
efficient  cause  of  lameness.     On  the  former  motion,  our 
attention  was  not  called  to  any  evidence,  if  any  such  was 
given,  as  to  the  different  nature  and  consequences  of 
splints  which  the  learned  Judge  reports  to  have  been 
given  upon  the  present  occasion ;  but  it  now  appears 
that  some  splints  cause  lameness,  and  others  do  not, 
and  that  the  consequences  of  a  splint  cannot  be  apparent 
at  the  time,  like  the  loss  of  an  eye  or  any  visible  blemish 
or  defect,  to  a  common  observer.     We  therefore  think 
that,  by  the  terms  of  this  written  warranty,  the  parties 
meant  this  was  not  a  splint  at  that  time  which  would  be 
the  cause  of  future  lameness,  and  that  the  jury  have 
found  that  it  was.   We  therefore  think  that  the  warranty 
was  broken,  and  that  the  postea  must  be  delivered  to 

the  Plaintiff. 

Rule  discharged* 

Hh  3 
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KiNGSFORD  V.  Marshall. 

Upon  the         ^HIS  was  an  action  on  a  policy  of  insurance  on 

took  the  I/mdon  to  Dunkirk.    The  policy  contained  the  usual  me* 

ground  in  morandam,  by  which  corn,  8cc.  was  warranted  free  froni 

boar  in  the  average,  unless  general,  or  the  ship  be  stranded.     The 

place  where  it  Plaintiff  declared  for  an  average  loss  upon  the  wheat  by 

^^^d^  the  stranding  of  the  ship.  At  the  trial  before  Tindal  C.  J., 

but»  into  London  sittings  after  last  Michaelmas  term,  the  only  ques- 

doingy  struck  tion  that  arose  was,  whether  there  was  a  stranding  of  the 

hSd  sub-  '^'P  ^^  ^^^^  -^^  '®  which,  the  facts  were  as  follow:— 
stance,  by         Dunkirk  harbour  is  a  tide  harbour,  being  nearly  dry  at 

which  two        j^^  water.     The  ship  entered  the  harbour  about  the  time 

holes  were  ,  '^ 

made  in  her      of  high  water,  and  was  moored  fore  and  aft  to  the  shore, 

bottom,  and  by  order  of  the  harbour  master,  in  a  place  pointed  out  by 

ma^: ^Hdd  ^^"^'  where  other  vessels  had  been  moored ;  and  was  also 

not  a  strand-  fastened  by  a  running  taclcle  from  the  mainmast  head  to 

mg  for  which  ^  ^^^  ^^  ^^  shore,  for  the  purpose  of  preventing  the 

writers  were  ^^ip  from  settling  over  as  the  tide  fell.  Whilst  the  tide 
liable  upon  an  was  ebbing,  and  before  the  ship  took  the  ground,  though 
com  wai^  ^  ^^  ^^  precise  time  there  was  contradictory  evidence, 
ranted  free  the  rope  of  the  running  tackle  broke ;  and  after  the  ship 
from  areragf,  j,^  settled,  it  was  discovered,  that,  in  taking  the  ground, 
or  the  ship  be  ^^^  ^^^  struck  against  some  hard  substance,  by  means 
stranded.  of  which  two  holes  were  made  in  the  bottom  of  the  ship, 

in  the  second  or  third  streak  from  the  keel,  and  the 
water  flowing  through  these  holes  had  injured  the  shipi 
and  also  done  considerable  damage  to  the  cargo.  Upon 
the  &ct,  whether  the  ship  took  the  ground  precisely  in 
the  place  and  in  the  manner  she  would  have  done,  if  no 
accident  had  happened  to  the  rope,  there  was  contra- 
dictory evidence :  and  the  jury  were  directed,  that  if  the 

ship 
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ship  took  die  ground  merely  in  consequence  of  the 
ebbing  of  the  tide»  and  at  the  very  place  where  it  was 
intended  she  should  at  the  time  she  was  moored,  then 
there  was  no  stranding  withhi  the  meaning  of  the 
policy ;  but  if,  in  consequence  of  the  breaking  of  tba 
rope,  or  any  other  casualty,  the  ship  took  the  ground^ 
not  in  the  place  where  it  was  intended  she  should  settle 
by  the  ebbing  of  the  tide,  but  in  some  other  and  different 
place^  then  there  was  a  stranding.  The  jury  found  for 
the  Defendant;  thereby,  in  e£fect,  declaring  that  tba 
ubip  had  taken  the  ground  merely  through  the  ebbing 
of  the  tide,  and  in  the  very  place  where  it  was  intended 
she  should,  and  negativing  that  from  the  breaking  of  the 
rope^  or  any  other  accident,  she  had  settled  in  a  different 
pU 


18S2. 


TiuUy  Serjt.  obtained  a  rule  nUi  for  a  new  trial,  on 
the  ground  of  an  alleged  misdirection,  contending  that 
in  cases  of  this  kind,  the  question  is,  whether  or  not  the 
loss  takes  place  in  tlie  ordinary  course  of  navigation  t  that 
this  loss  did  not  take  place  in  the  ordinary  course  o( 
navigation ;  for  though  it  was  in  the  ordinary  course 
that  a  vessel  should  take  the  ground  in  Dunkirk  harix>ur| 
it  was  not  in  the  ordinary  course  that  she  should  settle 
down  upon  a  large  stone  which  should  perforate  bet 
bottom.  The  jury,  therefore,  should  have  been  told 
that  this  was  a  stranding  for  which  the  underwriter 
was  responsible.  Thus,  in  Fletcher  v.  Jr^lis  {a\  where 
a  transport  in  government  service,  insured  for  twelve 
months,  was  ordered  into  Boulogne  harbour,  the  bed 
of  which  is  hard  and  uneven,  and,  the  tide  having 
left  her,  received  damage  by  taking  the  ground ;  it 
was  held,  that  that  was  a  loss  by  the  peril  of  the 
sea.     So,  in  Rayner  v.  Godnumd{b\  in  the  course  of  a 


(«)  %B.^  AU.  315.  {b)  5  JB.  &f  Aid.  2%5' 
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voyage  along  a  canal,  it  became  necessary,  in  order  to 
repair  the  canal,  to  draw  off  the  water;  the  ship,  having 
been  placed  in  what  appeared  to  be  a  safe  situation  when 
the  water  was  drawn  off^  impinged  by  accident  upon 
some  piles,  the  existence  of  which  was  not  previously 
known :  and  this  was  held  to  be  a  stranding  within  the 
usual  memorandum  in  the  policy. 


Wilde  and  Stephen  Serjts.  shewed  cause  in  Hilary  term^ 
This  was  a  stranding  in  the  ordinary  course  of  navi- 
gation, for  which  the  underwriter  is  not  responsible; 
and  Heame  v.  Edmunds  (a)  is  in  point.  There,  a  vessel 
in  charge  of  a  pilot,  going  up  Cork  harbour,  took  the 
ground  in  the  ordinary  course  of  navigation,  and  after^ 
wards,  when  moored  at  a  quay,  on  the  ebb  of  the  tide 
took  the  ground,  fell  over  on  her  side^  and  was  injured; 
and  it  was  holden,  that  that  was  not  a  stranding,  for 
which  the  insurer  was  liable. 

In  Fletcher  v.  Inglis  the  loss  was  not  occasioned  by 
the  vessel's  taking  the  ground,  but  by  succussation  on  the 
reflux  of  the  tide ;  to  which  she  could  not  have  been  ex- 
posed unless  placed  in  an  improper  position.  In  Bayner 
V.  Godmandj  the  accident  did  not  happen  in  the  ordinary 
course  of  navigation,  for  the  drawing  off  the  water  of  the 
canal  for  repairs  was  obviously  an  unusual  occurrence 

In  Carruthers  v.  Sydebotham  {b\  a  ship  being  under 
conduct  of  a  pilot  was,  against  the  advice  of  the  master, 
fastened  at  the  pier  of  the  dock  basin  at  Ldverpoolf  by  m. 
Tope  to  the  shore,  and  left  there;  when  the  tide  retired 
.she  fell  over  on  her  side  and  bilged ;  that  was  held  a 
stranding,  for  which  the  underwriters  were  liable.  But 
the  fact  that  the  vessel  was  placed,  contrary  to  the  ad- 
vice of  the  master,  in  a  position  which  proved  fatal  to 


(a)  X  B.  &B.388.  From 
Lord  C.  J.  Dallai^i  notes  of  the 
trial,  which  fVUde  now  produced, 


it  appeared  that  the  bottom  of 
Cork  harbour  it  hard  and  ttoof. 
(b)  ^M.&S.ii. 

hery 
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her,  establbhes  that  such  position  was  not  taken  in  the        1882* 
ordinary  course  of  navigation.  kHI^S^ 

In  Barrow  v.  BeU  (a),  a  ship,  in  entering  a  harbour,     ^^    v. 
struck  upon  an  anchor,  and  being  thereupon  in  danger 
of  sinking  at  her  moorings,  was  warped  higher  up  the 
harbour,  where  she  took  the  ground,   and  remained 
&st:  this  was  also  held  to  be  a  stranding  within  the 
meaning  of  the  policy ;  but  the  blow  which  rendered 
the  stranding  fatal,  was  given  by  the  anchor  before  the 
vessel  took  the  ground.     In  Bishop  v.  Peniland(fi)f 
where  the  ship  was  compelled  to  put  into  a  tide  har- 
bour, and  was  there  moored  alongside  a  quay,  in  the 
usual  place  for  ships  of  her  burden,  it  became  neces- 
sary, in  addition  to  the  usual  moorings,  to  fasten  her  by 
tackle  to  posts  on  the  shore,  to  prevent  her  falling  over 
upon  the  tide  leaving  her ;  and  the  rope  with  which  she 
was  so  fastened,  not  being  of  sufficient  strength,  broke 
when  the  tide  retired,  and  the  vessel  fell  over  upon  her 
side^  which  was  thereby  stove  in :  this  was  held  to  be  a 
stranding.     But  the  damage  was  manifestly  occasioned 
by  the  negligence  of  the  crew,  and  not  in  the  ordinary 
course  of  navigation. 

In  the  present  case,  the  jury  having  found  that  the 
accident  was  not  occasioned  by  the  insufficiency  of  the 
rope,  the  stranding  could  only  have  occurred  in  the 
ordinary  course  of  navigation  at  Dunkirk  harbour. 

Taddy.  In  the  ordinary  course  of  navigation  at 
Dunkirk  harbour,  vessels  are  compelled  to  take  the 
ground;  but  they  would  not  enter  and  do  so  if  the 
practice  exposed  them  to  destruction  or  injury ;  the  fact, 
therefore,  that  all  vessels  take  the  ground  there,  con- 
clusively shews,  that  it  is  not  in  the  ordinary  course  of 
navigation  that  they  should  be  bilged  in  so  doing.    The 

(a)  4B.t5fC.7z6.  {h)  jB.^C.%19* 

injury 
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18S2.       injory  occasioned  by  the  stone,  in  this  case,  was  as 
^     '  much  out  of  the  usual  course,  as  the  injury  occasioned 

0.  by  the  sunken  anchor  in  Barrow  y.  Bell,  or  the  hidden 

Mabsbalu  pg^  in  Rayner  v.  GodmaruL  Though  the  takmg  the 
ground  was  contemplated  by  both  pardes  to  the  in- 
surance, the  accident  which  occasioned  the  injury  was 
unforeseen,  and  comes  therefore  within  the  scope  of  the 
insurance.  In  CamUhers  v.  Sydebothamj  the  insurers 
were  held  responsible,  because,  in  the  judgment  of  the 
master,  the  ship  had  been  placed  by  the  pilot  in  an  im* 
proper  position:  and  such  was  the  case  here;  for  the 
harbour^master,  not  the  captain,  stationed  the  vessel 
where  the  accident  happened.  The  jury,  therefore, 
should  have  been  directed  that  this  loss  occurred,  not 
by  such  by  a  stranding  or  taking  the  ground  as  the 
parties  contemplated,  but  by  an  unforeseen  accident,  the 
consequence  of  which  was  a  stranding  for  which  the 
underwriter  was  responsible. 

Cur.  ado.  vuU* 

TiNDAL  C.  !•,  (after  stating  the  facts  as  above,)  pro* 
ceeded ; — A  rule  has  been  obtained  for  a  new  trial,  upon 
the  ground  of  a  misdirection  to  the  jury ;  but  after  bear- 
ing the  argument  of  counsel  against  and  in  support  of  the 
rule,  we  think,  upon  those  fiicts,  the  direction  of  the  Jadg% 
and  the  finding  of  the  jury,  was  right,  and  that  a  new  trial 
ought  not  to  be  granted.  That  the  injury  done  to  the 
ship  or  goods  by  settling  on  a  hard  substance  at  the  bot« 
torn  of  the  harbour,  would  be  a  damage  recoverable  on  a 
policy  on  ship,  or  a  policy  on  goods  not  included  in  the 
memorandum,  as  an  injury  occasioned  by  perils  of  the 
sea,  is  beyond  all  doubt  But  the  question  is,  whether^ 
as  the  goods  insured  fall  within  those  in  the  memorandum 
enumerated,  the  present  case  is  taken  out  of  the  excep- 
tion  contained  in  such  memorandum,  by  reason  of  the 
ship  being  stranded;   inasmuch  as  it  has  long  been 

settled 
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settled  that  the  words  *<  if  the  ship  be  stranded**  are  1832. 
words  of  condition,  and  that  if  such  condition  happens,  Kwo'groED 
it  destroys  the  exception  and  lets  in  the  general  words  ^^  v. 
of  the  policy.  (See  Burnett  v.  Kensington,  (a) )  In  con* 
sidering  this  case,  therefore,  it  will  be  better  to  treat  the 
fact,  that  the  damage  to  the  wheat  was  occasioned  by 
the  very  act  of  the  ship's  taking  the  ground,  as  a  cir- 
cumstance altogether  immaterial  in  the  determination  of 
the  question.  For  if  the  ship  was  stranded  in  Dunkirk 
harbour,  an  average  loss  upon  the  whole  would  be 
equally  recoverable,  though  it  had  happened  from  perils 
of  the  sea  at  any  former  time,  or  any  other  place  in  the 
course  of  the  voyage  insured.  In  this  point  of  view  it 
is  of  very  great  consequence  that  the  meaning  of  the 
word  stranding  should  be  distinctly  understood.  Now 
it  is  perfectly  clear,  and  has  been  settled  by  various 
decided  cases,  that  by  the  term  *^  stranding,''  neither 
of  the  contracting  parties  could  intend  a  taking  of  the 
ground  by  the  ship  in  the  ordinary  course  of  navigation 
used  in  tl>e  voyage  upon  which  she  was  engaged.  It  is 
needless,  therefore,  to  say,  that  when  a  vessel,  in  the 
course  of  a  voyage  Insured,  is  sailing  in  a  tide  river,  or 
puts  into  a  tide  harbour,  the  taking  the  ground  from  the 
natural  cause  of  the  deficiency  of  water,  occasioned  by 
the  ebbing  of  the  tide,  is  no  stranding,  within  the  mean- 
ing of  the  policy.  Otherwise,  at  evei7  ebb  of  the  tide, 
there  would  be  a  stranding;  and  the  memorandum  in- 
tended for  the  security  of  the  underwriter  against  partial 
losses  upon  perishable  commodities,  would  be  altogether 
nugatory,  as  the  smallest  injury  to  the  cargo,  occasioned 
at  an  early  part  of  the  voyage,  would  always  be  a  loss 
within  the  policy,  by  reason  of  the  ship  discharging  her 
cargo  in  a  tide  harbour.  The  mere  taking  of  the 
ground,  therefore,  in  a  tide  harbour,  in  the  place  in- 

(a)  7  T.R.  aio. 
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tended  by  the  master  and  crew,  or  the  proper  o£Bcer» 
of  the  harbour,  cannot,  upon  any  principle  of  constnic 
tion  or  common  sense,  be  held  to  constitute  a  stranding* 
What  more,  then,  is  necessary  ?  We  think  a  stranding 
cannot  be  better  defined,  than  it  has  often  been  in  seve- 
ral of  the  decided  cases,  viz.  where  the  taking  of  the 
ground  does  not  happen  solely  from  those  natural  causes 
which  are  necessarily  incident  to  the  ordinary  course  of 
the  navigation  in  which  the  ship  is  engaged,  either 
wholly  or  in  part,  but  from  some  accidental  or  extra- 
neous cause.  Such  was  the  case  in  CarrtUhers  v.  Side^ 
bottom  (a),  where  the  ship  was  taken  by  the  pilot  who 
had  her  in  charge,  against  the  direction  of  the  master, 
and  moored  in  an  improper  place.  Such,  also,  was  the 
case  in  Barrow  \.Bell{b)i  where,  the  vessel  having 
struck  on  an  anchor,  whereby  she  sprung  a  leak,  and 
being  in  danger  of  sinking,  was,  in  consequence^  warped 
further  up  the  harbour  of  Hclykead,  where  she  took  the 
ground.  Such,  again,  was  the  case  of  Bishop  v.  Pent^ 
land  (c),  where,  the  ship  having  entered  a  tide  harbour 
by  stress  of  weather,  was  moored,  fore  and  aft,  with  the 
addition,  as  in  the  present  case,  of  a  tackle  from  her 
mainmast,  fastened  to  posts  on  the  pier  to  prevent  her 
falling  over.  The  rope,  being  of  insufficient  strength, 
broke,  and  by  means  thereof  the  ship  fell  upon  her  side, 
whereby  she  was  stove  in  and  injured.  Such,  lastly^ 
was  the  case  of  Wells  v.  Hojmood^  very  recently  de- 
cided in  the  King's  Bench,  in  which  case  the  ship,  having 
arrived  in  Htdl  harbour,  was  in  the  course  of  discharg- 
ing her  cargo  at  a  quay  alongside  of  which  she  was 
moored.  At  low  water  she  grounded  on  the  mud ;  but 
on  one  occasion,  the  rope  by  which  her  head  was 
moored  to  the  opposite  side  of  the  harbour  stretched^ 


(a)  4M.i5fS.ji. 

(b)  4B.i!fC.  736. 


(c)  jBii^C.iJ9. 


and 
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and  the  wind  blowing  from  a  particular  quarter,  instead 
of  grounding  entirely  on  the  mud,  as  it  was  intended 
she  should  have  done,  she  partly  grounded  on  a  bank 
of  rubbish  and  stones.  This  grounding  was  held,  by  a 
majority  of  the  Judges,  to  be  a  stranding  within  the 
meaning  of  the  policy.  Now,  all  these  cases  were  de- 
cided upon  the  principle^  that  the  taking  the  ground 
was  occasioned  by  some  extraneous  and  accidental 
cause ;  and  was  not  a  taking  of  the  ground  in  the  usual 
course  of  navigation.  We  think  the  attention  of  the 
jury,  in  the  present  case,  was  called  to  the  very  point  to 
which  it  ought  to  have  been  directed,  viz.  whether  the 
grounding  was  such  as  the  master  and  crew  intended, 
that  is,  merely  by  the  ebbing  of  the  tide,  in  the  ordinary 
course  of  navigation;  or,  whether  the  grounding  in  the 
particular  spot  where  she  took  tlie  ground,  was  the 
eSed  of  accident.  Upon  the  facts  before  them,  we 
think  the  jury  found  a  right  verdict ;  and,  therefore^  the 
postea  should  be  delivered  to  the  Defendant. 

Rule  discharged. 


1883. 


KiKOBFOBD 

V, 

Marshall. 


4G6       REGUUE  GENERALES,  EASTER  TERM, 
18S2. 


REGUL^  GENERALES. 

It  18  ORDERED,  That  the  days  between  Tharsday 
next  before,  and  the  Wednesday  next  after,  Easter  day, 
shall  not  be  reckoned  or  included  in  any  rules  or  notices 
or  other  proceedings,  except  notices  of  trial  and  notices 
of  enquiry,  in  any  of  the  courts  of  law  at  Westminster. 

Tenterden.     J.  Parke. 

N.  C.  TiNDAL.    W.  Bolland. 

LtNDHURST.  J.  BoSANgUET. 

J.  Bayley.  W.  E.  Taumton. 

J.  A.  Park.  E.  H.  Alderson. 

J.  LiTTLEDALE.  J.  PaTTESON. 

S.  Gaselee.  J.  Gurnet. 

J.  Vaughan. 


It  is  ordered  by  the  Court,  That  after  the  posteas 
and  inquisitions  have  been  left  with  the  derk  of  the 
judgments,  conformably  with  the  rule  of  court  made  in 
Trinity  term,  Is  G.  2.,  it  shall  be  lawful  for  the  clerk  of 
the  judgments  to  permit  the  same  to  be  taken  out  of  the 
office  for  the  purpose  of  being  produced  to  the  sealer  of 
the  writs,  in  order  to  obtain  a  writ  of  execution.  And 
IT  18  HEREBY  FURTHER  ORDERED,  That  the  attorney 
or  agent,  who  procures  s\x(Ai  posteas  or  inquisitions  from 
the  office  of  the  clerk  of  the  judgments,  shall  cause  the 
same  to  be  returned  again  to  the  same  office  during  the 
office  hours  of  that  day. 

N.  C.  TiNDAL.         S.  Gaselee.    • 
J.  A.  Park.  E.  H.  Alderson. 
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1832. 


MEMORANDA. 

In  the  course  of  the  vacation,  Jdm  Gwmey^  Esquire^ 
king's  counsel,  and  J^n  Tajflor  Ccleridge^  Esquire,  were 
called  to  the  d^ree  of  the  coi^  and  gave  rings  with  the 
following  motto :  —  Justo  secemere  iniquum* 

J.  Gumey^  Esquire,  was  afterwards  appointed  one  of 
the  Barons  of  his  Majest/s  Court  of  Exchequer,  in  the 
room  of  Mr.  Baron  Garraw^  who  resigned,  and  received 
the  honor  of  knighthood. 


END  OF  EASTER  TERM. 


CASES 

ARGUED  AMD  DETERMINED  1852. 


IK  THE 


Court  of  COMMON  PLEAS, 


Axn 


OTHER  COURTS. 


IK 


Easter  Term^ 

AND  THE  VACATION  ENSUING, 
In  the  Second  Year  of  the  Reign  of  William  IV. 


£x  parte  Chuck,  in  the  Matter  of  Starkey  and      Maj  lo. 

Whit£sid£,  Bankrupts. 

TN  July  1820,  and  for  some  time  previous,  John  Cross  i„  j^jj  xg2o 
Starkey  and  William  Starkey  carried  on  business  in  ^-  advanced 
partnership  as  brewers;  when,  upon  the  sum  of  24',O0O/.  then'carryine 
being  advanced  to  them  by  Whiteside^  then  a  minor,  on  busineM  in 
they  all  three  executed  a  deed,  by  the  express  terms  P*rtii«"^'P  *• 

sum  of 
24,000/.,  and  all  three  executed  a  deed,  by  the  express  terms  whereof  a  partnership 
stock  was  created,  in  which  they  had  all  a  joint  property;  W*  however  was  not  to 
have  any  definite  aliquot  proportion  of  the  profits*  but  was  to  have  an  account  of  the 
profits  as  between  themselves,  so  as  to  get  aooo/.  or  2400/.  a  year,  as  the  case  might 
be»  oot  of  the  clear  profits :  JF**%  name  never  appeared  to  the  world  as  a  partner: 

Held,  that  /T.  was  a  partner ;  and  the  new  firm  having  become  bankrupt  in  i8a6, 
hdd,  that  the  creditors  of  the  old  firm  and  the  creditors  of  the  new  firm  were  both 
entitled  to  prove  against  the  property  of  the  new  firm. 

Vol.  VIII.  I  i  whereof 
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1832.        whereof  a  partnership  stock  was  created,  in  which  they 

_r  ^  had  all  a  joint  property;  Whiteside^  however,  was  not 

Chuck,  m  the  ^^  hs^ye  any  definite  aliquot  proportion  of  the  profits  ; 

Matter  of     but  was  to  have  an  account  of  the  profits,  as  between 

WHrrssiDE.    ^^'^'"selves,  so  as  to  get  2000/.  or  2400/.  a  year,  as  the 

case  might  be,  out  of  the  clear  profits. 

This  deed  was  confirmed  by  Whiteside  in  March  1821, 
after  he  came  of  age,  but  his  name  never  appeared  to 
the  world  as  a  partner. 

In  1826  the  Starkies  became  bankrupt;  whereupon 
a  question  arose,  first,  whether  Whiteside  was  to  be  con- 
sidered a  partner ;  and,  secondly,  admitting  him  to  be 
a  secret  partner,  whether  persons  who  were  creditors  of 
the  old  firm,  had,  not  only  a  claim  against  all  the  pro- 
perty of  the  new  firm,  but  also  a  right  to  prove  their 
debts,  to  the  exclusion  of  the  creditors  of  the  new  firm, 
on  the  ground,  that  under  the  new  firm  the  Starkies 
were  the  apparent  or  reputed  owners  of  the  whole  pro- 
perty, within  the  meaning  of  the  statute  6G.^.  c.  16. 
5. 72.,  having  in  their  possession,  order,  and  disposition, 
the  property  of  Whitesidcy  and  with  his  consent,  (a) 

At  the  request  of  the  Lord  Chancellor,  Ttndal  C.  J. 
and  Liitledale  J.  assisted  in  the  decision  of  these  ques- 
tions (6),  and  their  united  opinion  was  delivered  as 
follows,  in  the  Court  of  Chancery,  by 

Tin  DAL  C.  J.  The  first  question  to  be  considered  is. 
Whether  William  Whiteside  ever  became  a  partner  with 
John  Cross  Starkey  and  William  Starkey^  either  as  be- 
tween themselves,  or  with  prospect  to  third  persons; 
that  is,  whether  there  was  ever  any  joint  partnership 
stock  belonging  to  all  these  three  persons.  And  we 
are  of  opinion,  that  by  the  deed  of  Jfrfj/  20th,  1820,  con- 

{a)  See  Ex  parte  Jenningiy  (b)  For  the    aigument    tee 

z  Mont*  AS'  S,  C.  I  Mont.  ^  BUgb.  364* 

firmed 
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firmed  by  that  of  March  2d,  1821,  which  was  executed        183$. 
after   Whiteside  came  of  ajsje,  Whiteside  did  become  a     V  "  ^ 

"  '  Ex  parte 

partner  with  the  two  Starkies^  both  as  between  them-  Chuck,  in  the 

selves,    and  also  with  regard   to  third   persons ;   that      Matter  of 
u    ^1.  i-    .       ^     1     n  *  .  .  ^^    Starkies  an4 

by  the  express  terms  of  the  deed  of  July  20th,  1820,    whiteidk. 

there  was  a  partnership  stock  created,  in  which  they 
had  a  joint  property ;  that,  although  Whiteside  had  not 
any  definite  aliquot  propontion  of  the  profits,  yet  that  he 
was  entitled  to  an  account  of  the  profits  as  between 
themselves,  so  as  to  get  his  2000/.  or  24<00/.  a  year,  as 
the  case  might  be,  out  of  the  clear  profits ;   that  he 
was,  to  all  intents  and  purposes,  a  partner,  though  bis 
name  did  not  appear  to  the  world;  and  that  a  joint 
commission  against  all  the  three,  as  such  joint  partners, 
might  be  well  supported.     Whiteside^  then,  being  thus  a 
partner,  but  unknown  as  such  to  the  world,  any  creditor 
of  the  three  might,  at  his  election,  have  maintained  an 
action  either  against  the  two  Starkies^  the  known  part«- 
ners,  or  against  them  and  Whiteside  jointly,  as  appears 
by  the   case  of  De   Mautort  v.  Saunders  (a),   Exparte 
Hamper  {b)y  and  Exparte  Norfolk  (c);  and  if  an  action 
had  been  brought  against  the  three  partners,  it  is  clear 
that  the  joint  efiects  of  the  partnership  might  have  been 
taken  in  execution.     So  also,  generally  speaking,  the 
joint  efiects  of  the  partnership  would  be  distributable 
amongst  the  joint  creditors,  under  a  joint  commission  of 
bankruptcy  against  the  three.    And  unless  there  be  some^ 
thing  particular  in  this  case  to  vary  it  from  such  general 
principle,  we  should  be  of  opinion  that  the  joint  credi- 
tors of  the  three  are  entitled  to  have  the  partnership 
^ects  divided  amongst  them.     Thus  then  stands  the 
claim  of  the  joint  creditors  of  the  three  partners. 

The  claim  of  the  creditors  of  the  two  Starkies  under 
the  old  partnership,  must  next  be  considered.     It  is 

(a)  I  B.^  Adol,  398.  (f)  19  V^es.  455* 

(b)  iyFej.403. 

I i  2  con- 
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1882.       contended,  on  the  part  of  those  creditors,  that  after  the 

'  partnership  with  Whiteside^  who  was  a  secret  partner, 

Chuck,  in  the  ^^  ^^^  StarAieSj  with  the  consent  and  permission  of 

Matter  of     Whiteside^  who  had  a  share  of  the  joint  property,  had 
Starkies  and  i..^        ^.  i_-».  .-.t- 

Whiteside,  interest  m  such  joint  property  m  their  possession, 

order,  and  disposition,  and  were  reputed  owners  thereof, 
and  took  upon  them  the  sale,  alteration,  and  disposition 
as  owners;  and   that,   under  the  6  G. 4.  c.  16.  5.72.,. 
which  follows  21  Jac.  1.  c.  19.  5. 11.,  they  are  entitled 
to  have  the  benefit  of  that  interest  of  Whiteside  under 
the  commission.    And  for  that  doctrine  they  rely  on  the 
case  Ex  parte  Enderby  (a),  which,  they  contend,  must 
be  taken  now  to  be  the  law  on  the  subject,  and  to  have 
settled  all  the  former  conflicting  cases.  To  the  authoritj 
of  that  case  we  certainly  subscribe.   In  that  case,  indeed, 
the  partnership  had  expired  by  effluxion  of  time  before 
the  commission  issued ;  in  the  present  case  it  continues 
up  to  the  date  of  the  commission ;  but  we  cannot  think 
that  circumstance  makes  any  difference  in  principle  be- 
tween the  two  cases;  and  in  the  present  instance,  if 
Whiteside  had  been  solvent  and  able  to  pay  all  the  cre- 
ditors of  the  three,  and  a  commission  of  bankrupt  had 
issued  againt  the  two  Starkies^  we  do  not  think  that  he 
could  have  claimed  to  be  entitled  to  his  share  of  the 
joint  effects  any  more  than  Enderby  could  in  hb  case. 
It  may  be  argued,  however,  that  the  rule  of  law  laid 
down  in  that  case  may  well  apply  against  the  solvent 
partner  himself,  who  is  in  default,  by  suffering  his  share 
to  remain  in  the  possession  and  order  of  the  bankrupt) 
and  who,  therefore,  is  excluded  by  the  policy  of  the  law 
from  claiming  any  thing  to  the  prejudice  of  creditors 
whom  he  may  have  been,  in  part,  the  means  of  mislead- 
ing, but  that  it  forms  a  very  different  question  whe- 
ther the  same  rule  should  be  allowed  to  hold  where  the 

(a)  »jB.  esrC.389. 

interest 


IN  THE  Second  Year  of  WILLIAM  IV.  473 

Kiterest  of  the  creditors  of  Whiteside  is  affected  by  its  1832. 
application^  and  where,  as  in  the  present  case,  the  credi-  ~  ^  ' 
tors  of  the  three  have  trusted  the  firm  when  Whiteside^s  chuck,  in  the 


ffiOOl.  formed  part  of  the  capital.    However,  upon  the     Matter  of 
best  consideration  we  can  give  to  the  subject,  we  think  the  ^v'iiiteside. 
principle  of  the  case  Ex  parte  Enderbey  may  and  ought 
to  be  extended  to  a  case  circumstanced  like  the  present. 

The  question,  then,  arises,  whether,  if  the  old  creditors 
are  entided  to  treat  this  as  a  case  within  the  seventy- 
second  section  of  6  G.  4 ,  they  may  not  exclude  all  other 
persons,  on  the  ground,  that  if  the  funds  of  Whiteside 
have,  under  the  circumstances,  been  placed  in  the  hands 
of  the  two  Starkies  contrary  to  the  policy  of  the  law,  no 
persons  but  the  old  creditors  can  prove.  But  we  think 
they  are  not  to  have  that  privilege.  In  fact,  the  new 
creditors  have  a  better  right,  upon  principle,  than  the 
old  creditors;  because  the  new  creditors  trusted  the 
firm  on  the  faith  of  their  apparent  funds,  including 
Whiteside^s  capital ;  whereas  the  old  creditors  never  did 
trust  them  upon  the  faith  of  these  funds,  but  only  for- 
bore to  sue  them  upon  the  faith  of  their  apparent  stabi- 
lity. And  unless  there  be  some  principle  which  forbids 
different  classes  of  creditors  claiming  upon  the  same 
funds,  we  think  both  sets  of  creditors  ought  to  be  per- 
mitted to  prove;  that  is,  the  new  creditors,  on  the 
ground  of  the  funds  belonging  to  persons  whom  they 
certainly  trusted ;  and  the  old  creditors,  on  the  ground 
of  the  two  Starkies  being  the  apparent  owners  of  the 
whole.  Still  further,  if  the  creditors  of  the  old  firm 
claim  to  exclude  the  creditors  of  the  new  firm,  another 
answer  may  be  given,  to  which,  indeed,  we  have  already 
referred,  viz.  that  as  Whiteside  was  a  secret  partner,  the 
creditors  of  the  new  firm  might  have  brought  actions, 
or  sued  out  a  commission  of  bankrupt  against  the  two 
Starkies^  (according  to  the  cases  of  De  Mautort  v.  Saufi" 
ders  and  Executors^  Ex  parte  Hamper^  and  Ex  parte 

lis  Norfolk, 
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1832.        Norfolk^  before  referred  to),  and  then,  as  Whiteside  was 

_r   '  ^       a  dormant  partner,  and  the  two  Starkies  were  the  ap- 

Ex  parte  ,  -       i 

Chuck,  in  the  parent  owners,  the  new  creditors  might  have  insisted 

Matter  of      upon  Whitesid^s  share  being  distributable  under  soch  a 
fiTARKiEsand  .    .  J  «  ij  t  .L 

Whiteside,    ^^^"^issioi)^  <^d,  consequently,  would  have  the  same 

right  to  insist  upon  the  apparent  ownership  as  the  old 
creditors  have.     We  are  therefore  of  opinion,  upon  the 
whole  of  this  case,  that  both  the  creditors  of  the  two 
Starkies  by  themselves,  and  also  the  creditors  of  the  two 
Starkies  and  Whiteside  joindy,  should  be  admitted  to 
prove  pari  passu  upon  the  joint  estate  of  the  three* 
Then,  supposing  the  old  creditors  are  entitled  to  prove 
upon  the  joint  estate,  it  is  to  be  considered  whether 
those  who  had  notice  of  Whiteside  becoming  a  partner, 
can  be  admitted  to  the  benefit  of  the  proof?     And  upon 
that  point,  inasmuch  as  the  proof  is  upon  the  ground  of 
apparent  ownership  in  the  two  Starkies,  we  think  it  can 
make  no  legal  difference  whether  the  old  creditors  knew 
of  the  change  or  not,  inasmuch  as  none  of  the  old  cre^ 
ditors  trusted  the  firm  while  Whitesidi^s  property  was  in 
it ;  and,  therefore,  the  knowing  or  not  knowing  of  the 
change  seems  to  us  to  make  no  difference.     We  see, 
therefore,  no  objection  to  those  particular  creditors  being 
Allowed  to  prove,  as  well  as  the  rest. 
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1832. 


IN  THE  HOUSE  OF  LORDS. 

Doe  dem.  F.  Hearle  and  A.  M.  HeArle,  his      ^  ^S' 

Wife,  V.  Hicks. 

TJY  a  special  verdict  in  this  case,  it  was  found  that  •/.H»  devised 
in  Apnl  1821   John  Hicks  devised   his   copyhold  JJ^^^^Sed 
messuage,  &c.  called  Plomer  Hill  House^  to  the  use  of  P.,  &c.  to  the 

trustees,  y^oftm'tees, 
m  trust  for  his 
^fet  during  her  life  or  widowhood,  or  so  long  as  she  should  reside  upon  the  preoilses ; 
remainder  to  the  uses  declared  of  his  residue  c  he  devised  to  the  same  trustees  a  free^ 
hold  estate)  charged  with  an  annuity,  in  trust  for  his  daughter  for  life,  remainder  to  the 
use  of  her  children  in  tail,  and  in  default  of  issue,  upon  the  trusts  declared  as  to  his  re« 
«idue ;  he  further  devised  to  the  same  trustees  certain  freehold  premises,  and  all  the  re* 
sidue  of  his  real  estates,  in  trust  for  hb  son  /f.  for  life,  charged  with  an  annuity  to 
testator's  wife,  remainder  in  tail  male  to  the  issue  of  his  son ;  on  failure  of  such  issue,  a 
further  annuity  being  thereupon  payable  to  testator's  wife,  to  the  use  of  his  grandson 
G.  for  life,  remainder  to  the  sons  of  his  grandson  in  tail  male ;  and  on  failure  of  such 
ifsue,  to  the  use  of  the  sons  of  his  daughter  in  tail  roalet  remainder  to  his  own  right 
heirs.  He  bequeathed  all  his  ready  money  to  his  wife  absolutely ;  the  dividends  of  all 
his  money  in  the  funds  to  his  wife  for  life ;  and  all  the  personal  property  in  and 
upon  the  copyhold  premises,  in  trust  for  his  wife^  during  such  time  as  she  should 
ht  entitled  to  the  copyhold  premises,  and  on  the  determination  of  her  esfiite 
therein,  for  his  son,  the  devisee  of.  the  residuary  real  estare.  The  testator,  by 
his  first  codicil,  referring  to  his  will,  and  reciting  the  death  of  his  son,  devised 
to  the  husband  of  his  daughter,  after  her  death,  the  freehold  estate  devbed  by 
his  will  to  her;  charged  his  residuary  estate  with  a  further  annuity  to  his  wife» 
over  and  above  those  already  limited  thereout  for  her  benefit;  bequeathed  two 
further  annuities  to  his  daughter  and  to  her  husband,  and  revoked  the  bequest  ot 
his  personal  property  in  and  about  his  copyhold  premises,  giving  the  same  and  the 
residue  of  his  personal  property  absolutely  to  his  wife,  and  in  the  event  of  her  death 
before  him,  to  his  nephew.  By  a  second  codicil  the  testator  appointed  his  wife  sole 
executrix  and  residuary  legatee  of  his  personal  property;  and  by  a  third  codicil 
directed  the  proceeds  of  certain  shares  in  the  County  Fire  Office,  to  be  enjoyed  by 
his  wife  for  ^h ;  after  her  death,  by  his  daughter  and  her  husband  for  life ;  and  after 
their  decease  by  his  heir  in  possession.  By  a  fourth  codicil,  revoking  and  making 
void  several  of  the  dispositions  theretofore  made  by  his  will  and  codicils,  of  all  his 
freehold,  copyhold,  and  personal  estate  and  effects  of  every  kind  and  description, 
instead  and  in  place  of  such  devise,  disposition,  and  bequest  thereof,  gave,  devised, 
and  bequeathed  all  and  every  his  freehold,  copyhold,  and  personal  estate  and  effects 

li  4  of 
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1882.  trustees,  in  trust  For  his  wife  during  her  life,  or  widow- 
hood, or  until  she  should  cease  to  reside,  8cc. ;  remainder 
to  the  uses  declared  of  his  residue:  his  freehold  estates, 
called  Treravd,  to  trustees  and  their  heirs^  in  trust  to 
nuse  an  annuity  of  20/.  per  annum,  and  to  pay  the 
of  every  kmd  same  to  the  separate  use  of  his  niece  Frances  Mount" 
and  detcnp-  gi^xfens  i  in  trgst  to  dispose  of  the  residue  of  the  rents 
soever  and  ^  ^®  separate  use  of  his  daughter  Anne  Maria  Hearle 
wheresoever  for  life:  and  in  case  his  niece  should  die  in  the  lifetime 
L*U  daughter  ^^  ^^*  daughter,  then  in  trust  to  pay  the  whole  to  his 
for  life,  re-       said  daughter :  after  the  decease  of  his  said  daughter, 

mainder  to  his  ^ut  subject  to  the  said  annuity  of  20/.  to  his  niece,  to  the 
erandson  aad         ,  ,  ,  .        .• 

his  heirs  in       children  of  his  daughter  as  tenants  in  common  in  tail ; 

strict  entail,  but  in  default  of  issue,  then  upon  the  trusts  declared 

^umulate  ^  ^  ^'^  residue;  and  all  the  residue  to  trustees  and 

for  his  benefit  their  heirs,  to  the  use,  intent,  and  purpose  that  his  wife 

tiUnewas  might  take  thereout  one  clear  yearly  rent  charge  of 

and  on  failure  ^OOi  per  annum,  with  power  of  distress,  8cc. ;  and  sab- 

6f  issue*  as  by  ject  to  the  rent  charge,  to  the  use  of  his  son  William  for 

ed-herati^d"  ^^^®»  remainder  to  trustees,  to  support  contingent  re- 

and  confirmed  mainders  i  remainder  to  the  first  atid  other  sons  of  the 

the  several  g^jj  g^^  j^  ^^j]  maj^.  q^  failure  of  issue,  to  the  intent 

annuities  and  ,,..-.,        ,         ^     i                .        «•         .  j     • 

donations  bv  ^"^^  ^^^  ^"^  might  take  a  further  annuity  of  100/*  during 

his  will  and  her  life  or  widowhood ;  with  a  term  for  ninety-nine  years 
fM^aueathed  •  *  ***  ^^^  of  the  trustees,  to  raise  an  annuity  for  his  daugh- 
and  gave  and  ter,  Anne  Maria  Hearle^  for  her  separate  use ;  ter 
bequeathed  to  mainder  to  the  use  of  testator^s  grandson,  John  GraoeSj 
further  an-  ^^^  '^^^»  remainder  in  strict  settlement  to  his  first  and 
nutty,  with  other  sons,  &c. ;  remainder  to  the  first  and  other  sons 
strictions  as  ^^  ^'®  daughter,  Anne  Maria  Hearle  i  with  a  profisoj 
the  former  that  if  any  son  of  his  daughter  should  be  born  in  the  lire- 
were  payable  i  ti^e  of  testator,  he  should  take  a  life  esUte  only  with 

in  all  other  i  .     ^  ,       ,  .i         i 

respects  con-     remainder  to  his  first  and  other  sons  in  tail  msie; 

finning  hu 

will  and  codicilt.    Held,  that  the  devise  to  testator^  wife  of  the  copyhold  premise* 

called  P,  was  not  revoked  by  the  fourth  codicil. 

To  revoke  a  clear  devise,  the  intention  to  revoke  must  be  as  clear  as  the  devue. 

powers 
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^powers  of  charging  and  leasing,  except  the  Plomer  Hill        1832. 

House^  &c.  remainder   to  testator's  own  right  heirs:      1^    V 

bU  money  in  the  funds,  &c.  to  his  trustees,  to  pay  the       Hxarle 

interest  and  dividends  to  his  wife  durinir  her  life  or  ^* 

Hicks* 
widowhood,  with  power  to  her  to  appoint  500/.  for  the 

bene&t  of  his  said  son  and  daughter :  all  his  ready  money, 
&c.  which  might  happen  to  be  in  his  mansion  called 
Plomer  Hill  Houscy  and  the  wines  and  stock,  &c.  on  his 
said  copyhold  premises,  to  his  wife  for  her  own  abso- 
lute use  and  benefit :  all  the  furniture,  &c.  to  his  wife 
during  such  time  as  she  should  be  entitled  to  his  copy- 
hold mansion:  remainder,  &c.,  as  to  all  the  rest  and 
residue  of  his  personal  estate,  to  his  said  son  for  his  own 
absolute  use  and  benefit ;  with  a  charge  upon  his  funded 
property,  and  if  insufficient,  upon  his  residue  for  pay- 
ment of  debts.     The  testator  declared  that  the  annuities 
to  his  wife  were  to  be  in  addition  to  those  settled  on  her 
at  her  marriage.   He  then  appointed  the  trustees  his  ex- 
ecutors.   By  a  codicil,  dated  the  10th  o(  May  1822,  the 
testator,  referring  to  his  wil>,  and  reciting  the  death  of 
his  son  Horatio,  devised  Treravelj  after  the  death  of  his 
daughter,  to  her  husbatid,  Francis  Hearle,  for  life;  with 
remainder  to  the  same  uses  as  in  the  will ;  charged  all  his 
residuary  real  estate  with  a  further  annuity  of  100/.  to  his, 
testator^  wife  during  her  life  or  widowhood,  over  and 
above,  and  in  addition  to,  the  several  annuities  or  yearly 
rent  charges  of  SOO/.and  100/.  by  his  will  charged  thereon, 
or  limited  thereout  to  or  in  favour  of  his  wife,  as  therein 
mentioned,  and  which  he  did  thereby  ratify  and  confirm, 
and  all  other  provisions  made  for  her  by  his  will  and 
codicil ;  he  also  charged  the  residuary  estate  with  a  fur- 
ther annuity  of  200/.  to  his  daughter,  and  of  100/.  to  her 
husband ;  he  likewise,  after  reciting  the  bequest  of  his 
personal  property  at  Plomer^s  HiU  to  hb  wife  for  life, 
revoked  that  bequest,  giving  the  same  to  his  wife  abso- 
lutely; and  gave  the  residue  of  his  personal  property,  be- 
queathed 
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cjueathed  by  his  will  to  his  son,  to  his  wife  absolutely;  he 
also  made  a  provision  for  his  great  nephew  William  Mount- 
Stevens^  and  ratified  his  will  in  all  respects,  save  and  except 
as  altered  by  that  codicil.   Qn  the  15th  p{Juli^  1822,  by 
another  codicil,  he  appointed  his  wife  sole  executrix  and 
residuary  legatee  of  his  personal  estate;  and*on  the  I8th 
ofjtdy  1822,  by  a  further  codicil,  directed  that  the  pro« 
ceeds  of  five  shares,  which  he  held  in  the  County  Fire 
Office,  should  be  enjoyed  by  his  wife  for  life ;  after  her 
death,  by  his  daughter  and  her  husband  for  life ;  and 
after  their  decease,  by  his  heir  in  possession.     By  his 
fourth  codicil,  of  14th  September  1822,  *'  revoking  and 
making  void  several  of  the  dispositions  theretofore  made 
by  him  in  his  will  and  codicils,  of  all  his  freehold,  copy- 
hold, and  personal  estate  and  effects  of  all  and  every 
kind  and  description,  instead  and  in  the  place  of  such 
devise,  disposition,  and  bequest  thereof,  he  gave,  de- 
vised, and  bequeathed  all  and  every  his  freehold,  copy- 
hold, and  personal  estate  and  effects  of  every  kind  and 
description  whatsoever,  and  wheresoever  situated,  unto 
his  daughter  for  life ;  remainder  to  his  grandson,  John 
Graves^  and  his  heirs,  in  strict  entail,  the  rents  to  accu- 
mulate for  the  benefit  of  J.  G.  in  case  he  should  not  be 
twenty-one  on  the  death  of  testator's  daughter,  and  on 
failure  of  issue,  that  his  estate  should  go  and  descend  as 
by  his  will  he  had  directed ;  he  thereby  ratified  and  con- 
firmed the  several  annuities  and  donations  by  him  in  his 
will  and  former  codicils  bequeathed ;  and  gave  and  be- 
queathed to  his  dear  wife  a  further  annuity  of  100/.,  to 
be  paid  with  the  like  restrictions  as  the  former  ones  given 
her  by  his  will  and  codicils;  thereby  in  all  other  re- 
spects, but  what  were  above  mentioned,  confirming  his 
will  and  codicils."     And  by  a  fifth  codicil,  dated  13th 
of  Jul]/  1823,  he  declared  the  property  bequeathed  to 
his  daughter  to  be  to  her  separate  use;  granted  an  an- 
nuity to  her  husband ;  gave  and  confirmed  to  his  dear 

wife, 
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wife,  and  at  her  disposal,  any  sum  of  money  she  might 
be  entitled  to  from  the  effects  of  her  late  father,  or  any 
other  friend  should  leave  her ;  and  ordered  his  execu- 
tors, in  case  she  should  die  before  him,  to  fulfil  her  will 
and  disposal  thereof. 

The  will  and  codicils  were  duly  executed  to  pass  real 
estates;  and  the  testator  died  in  June  1825,  seised  of 
the  estates  therein  mentioned,  leaving  his  wife,  the  de- 
fendant, and  A.  M,  Hearle^  him  surviving. 

Judgment  was  given  for  the  Plaintiff  in  the  Court  of 
Exchequer,  by  Alexander  C.  B.,  in  Hilary  term,  1827, 
whic^h  was  reversed  on  error,  in  the  Court  of  Exchequer 
Chamber,  in  Trinity  term,  1827*  (a)  And  upon  error 
to  the  House  of  Lords,  Tindal  C.  J.  now  delivered  the 
opinion  of  the  Judges  as  follows :  — 


1832. 
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Tindal  C.  J.  My  Lords,  the  question  which  your 
Lordships  have  been  pleased  to  propose  to  his  Majesty's 
Judges  is  this ;  whether,  according  to  the  true  construc- 
tion of  the  will  and  codicils  which  have  been  stated 
upon  this  appeal,  the  devise  in  the  will  of  the  testator's 
copyhold  messuage  or  mansion-house,  bams,  stables, 
buildings,  and  pleasure-grounds,  lands  and  heredit- 
aments, called  the  Plomer  Hill  estate,  was  revoked  by 
the  fourth  codicil.  And  upon  this  question,  though  it 
must  be  admitted  to  be  difficult  to  draw  any  very  certain 
conclusion  as  to  the  intention  of  the  testator,  the  opinion 
which  we  have  formed,  upon  the  best  consideration  of 
these  instruments  is,  that  the  devise  in  the  will  above 
specified,  was  not  revoked  by  the  fourth  codicil. 

The  general  principle  upon  which  this  opinion  pro- 
ceeds may  be  stated  thus:  The  testator  does  by  his  will 
«hew  a  clear  and  manifest  intention  to  devise  the  Plomer 
Hill  estate  to  his  wife  for  life,  or  during  her  widowhood. 

{a)  For  the  argument  see  x  Totmg  l^  Jer.  47 2> 

If 
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1882.  If  such  devise  in  the  will  is  clear,  it  is  incumbent  on 
those  who  contend  it  is  not  to  take  effect  by  reason  of  a 
revocation  in  the  codicil,  to  shew  that  the  intention  to 
revoke  is  equally  clear  and  free  from  doubt,  as  the  original 
intention  to  devise.  For  if  there  is  only  a  reasonable 
doubt  whether  the  clause  of  revocation  was  intended  to 
include  the  particular  devise,  then  such  devise  ought 
undoubtedly  to  stand. 

My  Lords,  it  is  the  opinion  of  my  learned  Brothers 
and  myself,  that  the  clause  of  revocation  contained  in 
tlie  fourth  codicil,  does  not  apply  to  the  devise  in  ques- 
tion with  such  clearness  and  certainty  as  to  operate  as  a 
revocation  of  that  plain  and  explicit  devise  contained  in 
the  will. 

In  this  general  conclusion  we  all  agree;  but  it  is 
scarcely  to  be  expected,  that  in  the  dbcussion  of  a 
question  of  this  nature,  we  should  all  arrive  at  the  same 
conclusion  upon  grounds  precisely  the  same.  In  stat- 
ing, therefore,  to  your  Lordships  those  grounds  upon 
which  I  have  formed  the  opinion,  not  simply  that  there 
is  no  clear  intention  to  revoke  the  devise,  but  that,  upon 
the  clear  construction  of  the  codicil,  the  clause  of  revo- 
cation does  not  apply  to  this  particular  devise,  I  cannot 
undertake  to  say  I  am  expressing  the  opinion  of  all  my 
learned  Brothers  in  each  particular  reason  which  I  may 
advance,  although  in  most  of  those  reasons  all  concur, 
and  I  am  not  aware  that  there  is  any  material  dissent  or 
diversity  of  opinion  in  respect  to  any. 

That  the  testator  not  only  intended  to  devise  to  his 
wife  the  enjoyment  of  the  house  and  premises  in  which 
be  lived  during  her  life  or  widowhood,  but  that  it  was  a 
paramount  object  with  him,  appears  abundantly  by  the 
first  will  and  codicil.  It  forms  the  first  subject  of  devise 
in  his  will.  **  In  the  first  place,  I  give  and  devise  all 
that  my  copyhold  messuage  or  mansion-houscy  bams, 

stables,. 
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stables,  and  buildings,  pleasure-grounds,  lands,  and  he*        1882. 
reditaments,  called  Plomer  Hill  Home^  in  the  parish  of 
West  Wycombe^  and  now  in  my  own  occupation,  together 
mrith  the  cottages  or  tenements  or  premises  thereto  be- 
longing, to  trustees  (therein  named,)  and  their  heirs, 
upon  trust  for  my  present  dear  wife  Susanna  Jemima 
Hicks  durmg  her  life  or  widowhood,  or  until  she  shall 
cease  to  reside  at  the  same  premises,  or  let  the  same,  or 
permit  the  same  to  be  occupied  by  any  other  person 
than  herself,  she  paying  all  taxes  and  outgoings  in  re- 
spect thereof,  and  keeping  tlie  same  in  good  and  tenant- 
able  repair;"  and  then,   in   the  event  of  her  death, 
second  marriage,  ceasing  to  reside,  or  letting  the  premises, 
or  permitting  any  other  person  than  herself  to  reside 
therein,  he  directs  the  trustees  to  be  seised  and  possessed 
of  these  copyhold  premises   upon  the  same  trusts  as 
(regard  being  had  to  the  nature  and  quality  of  the 
tenure  of  the  said  copyhold  premises)  will  best  corre- 
spond with  the  uses  declared  concerning  the  residue  of 
his  real  estate. 

He  afterwards  devises  to  his  wife  all  his  money  in  the 
funds  during  her  life  or  widowhood ;  and  after  her  death 
or  marriage,  to  such  person  as  should  be  either  tenant 
for  life  or  in  tail  of  his  residuary  estate^  with  a  power  to 
her  to  appoint  500/.  as  therein  mentioned ;  and  then 
gives  to  her  absolutely,  all  the  ready  money  which  shall 
happen  to  be  in  his  mansion  called  Plomer  Hill  Houses 
at  the  time  of  his  decease,  all  the  articles  of  plate  brought 
by  her  on  her  marriage,  his  family  carriage,  and  the 
wines,  provisions,  and  provender,  live  and  dead  stock, 
which  at  the  time  of  his  decease  shall  be  on  his  copy- 
hold *' premises;"  and  then  devises  '^  all  his  household 
goods,  furniture,  books,  prints,  pictures,  china,  glass, 
and  plate  not  thereinbefore  bequeathed,  unto  the  trus* 
tees  in  trust  for  his  said  wife  during  such  time  as  by 
virtue  of  his  will  she  shall  be  entitled  to  his  copyhold 

mansion 
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mansion  and  premises ;  and  after  the  determination  of 
her  estate  in  the  same,  in  trust  absolutely  for  the  per- 
son who  then,  either  as  tenant  for  life  or  in  tail  male, 
shall  be  in  the  actual  possession  of  his  residuary  real 
estates."     * 

The  testator,  therefore,  by  his  will  has  not  only  de* 
vised  the  mansion  to  his  wife,  but  has  shewn  a  clear  and 
anxious  desire  that  his  wife  should  continue  to  reside  in 
the  mansion  which  he  then  occupied,  and  that  it  should 
not  be  in  any  manner  dismantled  or  unfurnished,  but 
should  be  enjoyed  by  her  in  exactly  the  same  state  as 
that  in  which  it  was  left  at  the  time  of  his  death. 

In  his  first  codicil,  made  after  the  interval  of  a  year, 
it  is  evident  that  the  same  intention  that  his  wife  should 
reside  in  the  mansion  house,  in  the  same  state  as  left  at 
the  time  of  his  death,  continued  to  be  predominant  in 
the  testator's  mind ;  for  after  reciting  the  bequest  in  the 
will  to  his  wife  of  the  plate,  furniture,  and  other  articles 
before  adverted  to,  he  proceeds  to  revoke  such  bequest 
in  plain  and  direct  terms,  and  in  lieu  thereof  bequeaths 
all  his  farming  stock,  household  goods,  &c.,  ^*  and  all 
other  his  effects  which  should  be  in  or  about  his  re- 
sidence at  Plomer  Hill  aforesaid,  and  usually  considered 
as  comprised  in  and  constituting  his  establishment  there^'* 
unto  his  wife,  for  her  own  use  and  benefit  absolutely. 

It  is  further  to  be  observed,  that  the  testator's  wife 
appears  to  have  been  from  the  time  of  the  making  of 
the  will  down  to  the  time  of  making  the  fifth  and  last 
codicil,  the  object  of  his  peculiar  bounty  and  regard ; 
there  being  no  codicil,  with  the  exception  perhaps  of 
the  third,  which  does  not  materially  add  to  the  pro- 
vision already  made  for  her  by  his  previous  dispositions 
in  her  favour. 

The  will  gives  his  wife  a  rent-charge  of  300/.  a  year 
for  life  charged  upon  the  residue,  with  a  contingent 
increase  of  100/.  per  annum,  in  case  of  the  failure  of 

issue 
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issue  of  his  son.     By  the  first  codicil,  made  after  the        1832. 
death  of  his  son  without  issue,  he  gives  his  wife  ab-         '■' 
solutely  the  additional  annuity  of  100/.  per  annum,  and       Hearle* 
bequeaths  to  her  the  residue  of  his  personal  estate  ab-  v- 

solutely  to  her  own  use.  By  his  second  codicil  he  con-  Hicks, 
stitutes  her  sole  executrix  and  residuaiy  legatee.  By 
the  third  codicil  he  gives  her  the  proceeds  and  profits 
of  the  five  shares  which  he  held  in  the  County  Fire 
Office,  for  her  life.  By  the  fourth,  the  codicil  in 
question,  he  gives  to  his  wife  a  further  annuity  of  100/. 
per  annum  for  life.  And  by  the  fifth  he  gives  to  her, 
and  at  her  disposal,  all  sums  of  money  which  she  or  the 
testator  might  be  entitled  unto,  out  of  the  efiects  of  her 
late  father,  or  that  any  other  friend  might  leave  her; 
and  he  orders  his  executors,  ^^  in  case  she  shall  die 
before  him,  to  fulfil  her  will  and  disposal  thereof." 
This  codicil  was  executed  about  nine  months  subse- 
quently to  that  upon  which  the  question  arises. 

The  will  thus  containing  such  a  clear  devise  to  the 
wife,  with  such  a  manifest  indication  of  intention  that 
she  should  reside  in  the  mansion  house  called  Phmer^s 
Hillf  and  each  codicil  containing  proof  that  the  regard 
of  the  testator  for  his  wife  continued  unabated  and  un- 
impaired until  long  after  the  execution  of  the  fourth 
codicil,  the  first  observation  that  arises  is,  that  it  is 
extremely  improbable  in  itself  that  the  testator  should 
by  general  words,  without  making  any  reference  to  his 
wife,  or  any  disposition  in  lieu  thereof  in  her  favour, 
revoke  the  only  devise  of  land  which  he  had  made  to 
her,  which  forms  the  first  subject  of  his  will,  to  which 
repeated  allusions  are  made  in  the  will  itself,  and  first 
codicil,  and  her  residence  in  which  during  her  widow- 
hood appears  to  have  been  the  favourite  object  of  his 
mind. 

Still,  however,  the  question  arises  whether  he  has  by 
the  fourth  codicil  revoked  this  devise  or  not  ? 

That 
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I8S3.  That  the,'*^rds  used  in  the  codicil  do  not  necessarily 

revoke  tb^  «vise,  is  sufficiently  manifest  by  referring  to 
them.  ^'  i  testator  begins  by  saying,  **  I  do  make  and 
add  thil^iurtber  codicil  to  my  will,  hereby  revoking  and 
making  null  and  void  several  of  the  dispositions  hereto- 
fore made  by  me  in  my  said  will  and  codicil  of  oil  my 
freehold,  copyhold,  and  personal  estate  and  efiects  of  all 
and  every  kind  and  description,''  and  concludes  it  by 
sayings  *'  hereby  in  all  other  respects  but  what  is  above 
mentioned  confirming  my  said  will  and  codicils." 

There  are  no  words,  therefore,  expressly  revokiog 
this  devise;  on  the  contrary,  if  we  hold  all  the  dis- 
positions of  his  real  estate  to  be  revoked,  we  conatnie 
the  codicil  directly  against  the  testator's  declared  in^ 
tention.  It  is  as  much  open  to  argument  that  the 
devise  to  the  wife  may  be  one  of  these,  or  the  very  one 
which  the  testator  intended  to  confirm,  as  that  it  was 
one  of  the  several  which  he  intended  to  revoke.  Whe- 
ther, therefore,  this  devise  was  revoked  must  be  deter- 
mined, not  by  any  express  words  to  that  effect,  but  by 
the  consideration  whether,  upon  the  construction  of  the 
codicil,  the  devise  and  disposition  therein  contained 
must  of  necessity  be  held  inconsistent  with  the  devise 
to  the  wife ;  or  whether  such  a  construction  may  be  put 
upon  the  devise  in  the  codicil,  that  both  the  will  and  the 
codicil  may  stand  together. 

To  consider  this  question,  it  is  necessary  in  the  first 
place  to  observe  how  the  disposition  of  the  testator's 
property  stood  under  the  will  and  the  first  codicil  at  the 
time  when  the  Iburth  codicil  was  made.  And  upon  a 
carefiil  inspection  of  the  will  and  first  codicil  it  will  be 
found,  that  at  the  time  of  executing  the  fouith  codicil> 
the  testator's  real  property  stood  thus  disposed  of;  viz. 
the  copyhold  estate  (the  Phmer  Hill  house)  was  devised 
to  the  wife  for  life^  the  remainder  forming  part  of  the 
residue. 

The 
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The  Treravel  estate  stood  thus:  an  ecnitable  estate        1832. 
to  his  daughter,  Anna  Maria  Hearle,  fi)r    .\  for  her 
separate  use;   remainder  to  her  husband  i  il  ife^i re- 
mainder to  her  children  in  tail  as  tenants  in  c   nmoa ; 
the  remainder  forming  part  of  the  residue. 

The  residue  of  his  property,  consisting  of  the  manor 
and  advowson  of  Bradehham^  two  freehold  farms  in  the 
county  of  BuckSi  and  so  much  of  the  testator's  estate  in 
the  Plomer  Hill  House  and  the  Treraoel  property  as 
were  undisposed  of,  and  also  comprising  all  his  personal 
property,  except  the  partial  interests  given  to  the  wife, 
which  have  been  before  enumerated,  formed  one  mass ; 

• 

which,  at  the  time  of  making  the  fourth  codicil,  in  con- 
sequence of  the  death  of  his  only  son  without  issue,  stood 
devised  immediately  to  the  testator's  grandson,  John 
Graves^  for  life ;  remainder  to  his  first  and  other  sons  in 
tail  male ;  remainder  to  the  first  and  other  sons  of  the 
testator's  daughter,  Anfia  Maria  Hearky  in  tail  male ; 
remainder  to  his  own  right  heirs. 

Whilst  his  property  stood  thus  disposed  of,  the  fourth 
codicil  is  made,  in  which,  after  declaring  his  intention  to 
revoke  several  of  the  dispositions  made  by  him  in  his 
said  will  and  codicils,  of  all  his  freehold,  copyhold,  and 
personal  estate  and  efiects  of  all  and  every  kind  and  de- 
scription, *'  instead  of  and  in  the  place  of  such  devise, 
disposition,  and  bequest  thereof,  he  gives,  devises,  and 
bequeaths  all  and  every  his  freehold,  copyhold,  and  per- 
sonal estate  and  efiects  of  ever}'  kind  and  description 
whatsoever,  and  wheresoever  situated,  unto  his  daughter, 
Anna  Maria  Hearle^  and  from  and  after  the  determin- 
ation of  that  estate,  unto  his  grandson,  John  Graves^  and 
his  heirs,  in  strict  entail,  as  in  the  said  will  mentioned," 
with  the  additional  clause  in  the  codicil  as  to  the  time  ' 
when  John  Graves  shall  take ;  ^  and  in  failure  of  such 
issue  of  the  said  John  Graves^  he  orders  that  his  said 
estates  and  effects  shall  go  and  descend,  as  is  by  his  said 
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ISSfi.  will  directed ;"  and  then  ratifies  and  confirms  the  seve- 
ral annuities  and  donations  by  him  in  his  said  wUl  and 
former  codicils  given  and  bequeathed,  and  gives  a  fur- 
ther annuity  of  100/.  to  his  wife  under  the  same  restrict 
tions  as  the  former. 

Now,  if  this  devise  in  the  codicil  can  be  construed  to 
be  confined  to  the  property  which  formed  the  testator's 
residue  only,  then  the  devise  in  the  will  of  the  copyhold 
estate  in  question  to  the  wife  for  her  life,  will  remain 
unrevoked,  and  the  object  of  the  testator  in  his  codicil 
may  still  be  carried  into  efiect 

And  that  such  may  be  the  construction,  without  vio- 
lating the  words  of  the  codicil,  appears  to  be  by  no 
means  unreasonable.  In  the  first  place,  the  codicil  pro- 
fesses to  make  void  *'  several  of  the  dispositions  hereto- 
fore made  by  him  in  his  will  and  codicils  of  all  his  free- 
hold, copyhold,  and  personal  estate  and  efiects  of  all  and 
every  kind  and  description  ; "  now,  the  only  disposition 
made  of  all  his  freehold,  copyhold,  and  personal  estate 
and  effects,  is  that  devise  which  relates  to  the  residue, 
in  which  all  his  property,  freehold,  cc^yhold,  and  per- 
sonal, is  brought  together  in  one  mass,  with  the  excep- 
tion of  that  part  of  the  personal  estate  which  is  given  to 
the  wife  absolutely  by  the  will,  and  which  is  expressly 
confirmed  to  the  wife  by  the  subsequent  part  of  this  very 
same  codicil. 

In  the  second  place,  the  testator  says,  "  instead  of 
such  devise,  disposition,  and  bequest,"  using  the  singu- 
lar number,  which  would,  in  strict  grammatical  construc- 
tion, be  applicable  to  the  devise  or  disposition  of  the 
residue,  but  not  to  the  various  dispositions  contained  in 
the  will. 

In  the  third  place,  the  death  of  his  only  surviving  soo, 
Williamj  who  was  the  first  taker  for  life  under  the  clause 
disposing  of  the  residue,  makes  it  not  improbable  that 
he  should  wish  to  substitute  in  the  residuary  clause  his 

only 
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only  surviving  daughter,  to  take  the  same  estate  therein        183^. 
which  was  before  given  to  the  son. 

In  the  fourth  place,  if  the  devise  to  the  wife,  of  the 
copyhold  estate,  is  to  be  held  to  be  revoked,  then,  not 
several  only  of  the  dispositions  of  the  real  property 
contained  in  the  will,  but  all  such  dispositions,  are  re- 
voked or  altered.  For  the  wife's  life  estate  in  the 
Plomer  Hill  property  is  gone;  the  equitable  estate  for 
life  given  by  the  will  to  the  daughter  in  the  Treravel 
estate,  for  her  separate  use,  is  merged  in  a  legal  estate 
for  life  ^ven  to  her  generally;  and  the  daughter  has 
a  life  estate  in  the  residue  now  for  the  first  time  in- 
terposed before  that  of  John  Graves*  But  to  revoke  aU 
the  dispositions  of  the  realty  in  the  will  and  codicil,  is 
against  the  express  directions  of  the  testator. 

Still  further,  if  the  devise  of  the  Plomer  Hill  estate  to 
the  wife  is  revoked,  inasmuch  as  the  codicil  confirms 
the  donations  made  in  the  will  and  codicil,  the  wife 
would  still  be  entitled  absolutely  to  the  furniture,  and 
to  every  thing  which  constitutes  the  establishment  of 
the  house.  So  that  the  house,  upon  the  death  of  the 
testator,  would  immediately  go  to  the  daughter,  but 
stripped  and  dismantled  of  all  its  fiirniture  and  esta- 
blishment, which  the  testator  appeared  anxiously  to  in- 
tend should  be  kept  together.  Again,  the  codicil  gives 
an  estate  for  life  to  A.  M»  Hearle^  and  from  and  after  the 
determination  of  that  estate,  to  his  grandson  John 
Graves^  and  his  heirs  in  strict  entail,  "as  in  his  said 
will  directed."  Now  this  express  reference  to  the  will 
draws  the  attention  to  that  part  of  the  will  in  which 
alone  there  is  any  mention  of  John  Graces^  that  is,  to 
the  disposition  of  the  residue.  It  seems,  therefore,  a 
very  reasonable  construction  of  the  codicil,  that  as  the 
ultimate  remainder  of  the  property  intetided .  to  be 
thereby  disposed  of,  is  limited  by  express  reference  to 
the  clause  in  the  will  which  contains  the  devise  to  John 
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IN  THE  HOUSE  OF  LORDS. 

Maj2s.      MiREHOUSE  and  Another,  who  have  survived 

George,   Bishop  of  Lincoln,   Plaintiffs   in 
Error,  v,  Rennell,  WQ-,  Defendant  in  Error. 

An  idvowioii   nPHE  judgment  of  the  Court  of  Common  Pleas  in  this 
^^J^*?  *.  cause,  delivered  in  Michaelmas  term  1825  {a\  having 

right  of  his  been  reversed  by  the  Court  of  King's  Bench  in  Trinibf 
prebend  2  tbe  i^^m  1827  {b\  (  Tenterden  C.  J.  dissentiente) }  upon  error 
comet  Ticant  ^  ^^  House  of  Lords,  the  question  was, 
and  prebend-  An  advowson  belongs  to  a  prebendary  in  right  of  his 
oL  hiTia  prebend,  and  the  church  becomes  vacant,  and  the  pre- 
presented.'        bendary  dies  without  having  presented.    Does  the  right 

.  P^"*"*"      of  presentation  belong  to  his  personal  representative  ? 
to  bis  personil       Upon  which,  the  following  opinions  were  delivered  by 
represenuthre,  eight  of  the  Judges,  who  have  so  reviewed  die  whole  of 
^%nnfott^of  ^®  authorities  cited,  as  to  render  any  report  of  the 
six  Judges  out  argument  superfluous, 
of  eight,  de- 
House  of  B08ANQUET  J.     My  LordS} — The  question  proposed 
Lords.             by  your  Lordships  to  the  Judges  for  their  opinion  is  this : 

An  advowson  belongs  to  a  prebendary  in  right  of  his 
prebend,  and  the  church  becomes  vacant,  and  the  pre- 
bendary dies  without  having  presented,  does  the  right  of 
presentation  belong  to  his  personal  representative  ?  In 
offering  my  humble  reasons  to  your  Lordships  for  an- 
swering this  question  in  the  affirmative,  I  propose,  with 
permbsion,  to  consider  it,  first,  with  reference  to  tbe 
right  of  presentation  itself,  to  which  the  question  relates ; 
secondly,  with  reference  to  the  person  (a  prebendary  of 

(a)  3  Bingb,  %%Z'  (^)   7  B,  I'f  C.  1x3. 
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a  cathedral  church)  to  whom  the  right  first  accrued  ; 
thirdly,   with   reference  to   the  deceased  prebendary's 
personal  representative,  whose  right  is  the  immediate 
.  subject  of  the  question.     With  respect  to  the  first  point, 
I  take  it  to  be  clear,  that  the  patron's  right  of  present* 
-ation  to  an  ecclesiastical  benefice  is  a  temporal  right- 
It  is  expressly  said  by  St.  Jerman^  in  the  S6  cap.  of  the 
IkKtor  and  Student^  that  the  right  of  presentation  is  a 
temporal  thing,  and  a  temporal  inheritance.     It  was  in* 
sisted,  however,  at  your  Lordships'  bar,  that  the  right 
of  presenting   is   a   personal   spiritual  trust;   and  the 
authority  of  Bishop  Gibson  was  relied  on  in  support  of 
that  position.     Bishop  Gibson  {Codex  Tit.  33.  cap.  1.) 
does  indeed  question  the  propriety  of  calling  it  a  tern- 
.poral  inheritance,  or  that  it  ought,  legally  speaking,  to 
be  considered  otherwise  than  as  a  spiritual  trust     But 
he  refers  to  no  authority  in  support  of  his  view  of  the 
subject     And  in  the  very  same  chapter  in  which  he 
suggests  this  doubt,  he  says  that  the  right  of  nominat- 
ing, which  at  first  was  annexed  to  the  person  building 
or  endowing  the  church,  became  by  degrees  appendant 
to  the  manor  in  which   it  was  built ;  that  the  right  of 
advowson,  though  appendant  to  a  manor,  castle,  &c., 
may  be  severed  from  it ;  and  that  being  severed,  it  be* 
comes  an  advowson  in  gross.     And  he  calls  the  right 
itself  an  incorporeal  inheritance  which  may  be  granted 
by  deed  or  will.     The  grounds  upon  which  it  has  been 
considered  that  the  advowson,  or  patron's  right  to  pre- 
sent, is  a  temporal  and  not  a  spiritual  inheritance,  are 
well  stated    by    Godolphin^    {Bepertorium    Canonicum, 
p.  209. ;)  who  was,  as  your  Lordships  know,  an  eminent 
civilian  and  king's  advocate  after  the  restoration  of  King 
Charles  II.    "  It  hath  ever  been  held,"  he  says,  "  that  by 
the  common  law  an  advowson  is  a  temporal  inheritance: 
for  which  he  gives  the  following  reasons :  that  it  lieth 
in  tenure,  and  may  be  holden  either  of  the  king  or  of  h 
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1882.  common  person;  and  hath  been  held  of  the  king  in 
capUe  or  in  knight's  service ;  that  a  writ  of  right  of  ad- 
▼owson  lietb  for  him  who  bath  an  estate  in  an  advowson 
RofwxLL.  in  fee-simple ;  that  a  praecipe  quod  reddai  lietli  for  it ; 
that  a  common  recovery  may  be  suffered  of  it;  that  an 
advowson,  as  other  temporal  inheritances,  may  be  for- 
feited by  attainder,  or  lost  by  usurpation,  negligence, 
and  other  means  there  specified ;  that  the  wife  shall  be 
endowed  thereof,  and  the  husband  be  tenant  by  the 
curtesy ;  that  it  may  be  taken  in  coparcenary ;  that  it 
may  pass  by  way  of  exchange  for  other  temporal  inhe- 
ritance ;  that  by  grant  of  all  lands  and  tenements  an 
advowson  doth  pass ;  and  if  not  by  livery,  yet  by  deed, 
is  transferable  as  other  temporal  inheritances,  which 
pass  with  the  manors  whereunto  they  are  appendant. 
It  is  said  that  the  object  of  an  advowson  is  of  a  spiritual 
nature,  since  it  is  to  provide  a  spiritual  person  to  serve 
the  church ;  but  the  right  to  nominate  such  person  is 
not  the  less  a  temporal  estate.^*  That  right,  accoi'ding  to 
Fleming  C.  J*  (Starkie  and  PooPs  cascj  1  Bulstrode^  21  ,\ 
is  an  interest  and  not  authority.  The  spiritual  interests 
of  the  church  are  provided  for  by  subjecting  the  fitness 
.of  the  person  nominated  to  the  judgment  of  the  bishop, 
but  the  exercise  of  the  patron's  right  of  nomination  is 
not  subject  to  the  jurisdiction  of  any  court  but  the  king's 
temporal  courts.  On  this  point,  Godolphin  (p.  256«) 
says,  '*  It  is  suflSctent  for  the  ordinary's  discharge,  if  the 
presentee  be  able,  by  whomsoever  he  be  presented ;  which 
authority  is  acknowledged  on  all  sides  to  have  ever  been 
inherent  in  the  ecclesiastical  jurisdiction.  But  as  to  the 
right  of  presentation  itself,  to  determine  who  ought  to  be 
presented,  and  who  not,  and  at  what  time  and  when  the 
church  shall  be  judged  to  become  void,  and  when  not, 
all  these  i^pertain  to  the  king's  temporal  laws." 

It  appears  to  me,  therefore,  my  Lords,  to  be  indis- 
putable that  a  right  of  presentation  is  temporal  property, 
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the  alienation  of  which  must  be  governed  by  the  rules 
and  analogies  of  the  common  law ;  and  that  it  is  no 
more  to  be  considered  in  contemplauon  of  law  as  a 
trust,  than  all  other  temporal  property  for  the  proper 
use  of  which  the  owner  is  responsible  in  faro  cor^ 
scieniia. 

An  advowson,  being  an  incorporeal  hereditament,  may 
be  taken  by  descent,  conveyance,  or  devise,  like  other 
temporal  property  of  that  class.  It  may  be  limited  in 
fee  or  in  tail  for  term  of  life  or  for  years* 

If  the  advowson  be  held  in  fee  or  in  tail,  it  descends 
to  the  heir  general  or  special.  If  for  life,  it  passes  to 
the  remainder-man  or  reversioner ;  all  these  being  free- 
bold  interests.  A  term  of  years  or  a  single  turn  goes 
to  the  executor  or  administrator;  such  interests  being 
less  than  freehold :  and  the  whole  estate,  or  a  portion  of 
it,  or  a  single  turn  only,  may  be  sold  for  a  pecuniary 
consideration. 

If,  indeed,  the  church  be  vacant,  the  right  of  pre- 
.  sentation  for  that  turn  cannot  be  granted  by  a  subject 
either  for  value  or  gratuitously. 

This  restriction,  however,  is  not  peculiar  to  a  right  of 
presentation :  it  applies  to  annuity  or  rent  actually  due, 
which  may  be  granted  before  the  day  of  payment,  bat 
which  cease  to  be  alienable  at  law  after  they  have 
accrued ;  yet  the  arrears  in  both  cases  are  unquestionably 
temporal  rights. 

The  nature  of  the  difference  which  subsists  between 
the  right  to  present  on  the  next  turn  which  may  accrue, 
and  the  right  of  presentation  to  a  vacant  turn,  it  is 
now  material  to  consider.  The  right  to  present  upon 
the  next  turn  which  shall  accrue,  is  an  interest  carved 
out  of  the  fee  in  the  advowson,  and  if  re-conveyed  to 
the  owner  of  the  fee,  will  merge.  But  the  right  of  pre- 
sentation to  a  vacant  benefice,  though  arising  from  the 
advowson,  is  no  part  of  it 
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It  has  sometimes  been  called  a  chattel,  sometimes  a  cho^ 
in  action,  sometimes  a  fruit  fallen.  It  is  called  (in  Dyr^ 
28S.),  a  mere  personal  thing — a  thing  in  right  power  and 
authority,  a  thing  in  action ;  and  in  effect,  the  fruit  and  ex- 
ecution of  the  advowson,  and  not  the  advowson.  See  Co. 
lAU  1 20.  a.  It  said  to  be  not  merely  a  chose  in  action ;  for  it 
survives  to  the  husband,  which  a  bond  does  not.  But,  by 
whatever  name  it  may  be  called,  it  is  treated  in  law  as  a 
right  of  a  distinct  nature  from  the  ownership  of  the  advow- 
son itself.  In  Jenkinis  Cent.  p.  236.,  it  was  held  by  all 
the  Judges  of  England^  that  where  the  next  presentation 
to  a  church  then  void  had  been  granted,  the  grant,  being 
made  by  a  subject,  was  void.  For  the  present  avoidance 
(it  is  said)  is  a  thing  in  action  and  privity,  and  vested 
in  ikke person  of  the  grantor  (the  patron),  and  is  like  a 
relief  or  arrear  of  rent,  or  an  obligation  or  a  debt;  and 
it  is  added,  if  a  grantee  of  an  annuity  in  fee  grants  an 
annuity  for  lives  or  years,  it  is  good;  for  this  is  an 
estate  settled  and  of  continuance ;  but  a  grant  of  the 
arrears  of  the  annuity  is  void,  cam&  qu&  suprd :  that  is, 
because  the  subject  of  the  grant  is  become  a  chose  in 
action;  and  notwithstanding  what  is  stated  in  the  note 
to  the  Bidiop  of  Lincoln  v.  Wolfbrstan  (a)  respecting  the 
fictitious  nature  of  this  reason,  it  appears  to  me  fully 
warranted  both  by  analogy  and  authority  in  point  No 
instance  can  be  shewn  in  our  books  in  which  a  right  of 
presentation  to  a  vacant  church  has  accompanied  the 
ownership  of  an  advowson  in  the  hands  of  a  subject,  if 
the  person,  to  whom  the  right  of  presenting  accrued, 
has  ceased  either  by  death  or  otherwise  to  hold  the  ad- 
vowson. If  a  right  of  presentation  accrues  to  the  owner 
in  fee  of  the  advowson,  it  does  not  pass  to  his  heir.  If 
the  right  accrues  to  a  tenant  in  tail  or  tenant  for  life  of 
the  advowson,  it  does  not  pass  to  the  issue  in  tail  or  the 
remaindep*man.     But  in  all  these  cases  it  goes  to  the 
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executor,  as  the  representative  of  the  personal  rights  of  ISSft. 
the  iodividual  to  whom  it  accrued.  If  the  right  aocrues 
to  a  lessee  for  years  of  the  adYOwson,  and  the  term 
expire  within  six  months  afterwards,  the  lessee  is  en-  Rewwjw* 
titled  to  present,  notwithstanding  the  expiration  of  the 
term,  in  preference  to  the  reversioner.  Upon  what 
principle  can  such  a  claim  be  sustiuned»  but  that  of  a 
personal  right  vested  in  the  individual  during  the  term, 
distinct  from  his  interest  in  the  advowson  ?  If  a  Jitne 
covert  be  entitled  to  an  advowson,  and  the  church  become 
void  during  the  coverture,  and  the  husband  survive,  he 
shall  present ;  but  if  the  avoidance  happened  before  the 
coverture,  he  shall  not  present,  such  right  being,  as  it  is 
said,  only  a  chattel  real  in  action,  not  reduced  into  pos- 
session during  the  coverture.  And  if  the  avoidance 
happen  during  the  coverture,  the  husband  shall  present, 
though  he  be  not  tenant  by  the  curtesy,  as  in  cases 
where  the  wife  had  but  a  life  estate,  or  where  there  has 
been  no  issue  of  the  marriage :  and  in  such  case,  if  the 
husband  himself  die  before  presentment,  his  executor 
shall  present,  and  not  the  heir  {JVatson^s  CUrg.  LceOf 
cap.  9.)*  t)an  any  reason  be  assigned  for  this,  but  that 
the  right  which  had  accrued  during  the  coverture  was 
distinct  from  the  estate  in  the  advowson  ? 

The  uniformity  of  the  law  in  all  these  instances  ap- 
pears to  me  manifestly  to  shew  the  general  rule  to  be, 
that  the  right  to  present  to  a  vacant  church  vests  in  the 
individual  to  whom  it  accrues  as  a  personal  right,  which, 
though  accruing  from  the  advowson,  is  no  part  of  it,  ia 
not  annexed  to  it,  and  does  not  follow  it  when  it  de- 
volves upon  any  other  person  than  the  individual  to 
whom  the  right  of  presentment  first  accrued.  Two 
instances,  indeed,  may  be  mentioned,  in  which,  though 
the  right  of  presentation  does  not  pass  to  the  succeeding 
owner  of  the  advowson,  it  does  not  pass  to  the  personal 
representatives  of  the  deceased  individual  to  whom  it 
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first  accrued.  These  are  the  cases  of  a  bishop  and  a 
tenant  in  capite  of  the  crown,  in  both  of  which  cases  the 
right  belongs  to  the  king.  This  right  of  the  king  upon 
die  death  of  a  bishop  is  sometimes  said  to  arise  by 
reason  of  his  title  to  the  temporalities,  and  sometimes 
by  reason  of  his  prerogative.  But  it  is  equally  con- 
sistent with  either  form  of  expression,  to  say  that  it 
arises  by  reason  of  the  relation  in  which  a  bishop  stands 
to  the  king. 

The  temporalities  of  a  bishop,  of  which  his  advowsons 
form  a  part,  are  held  of  the  king  j?^  baroniam. 

The  title  of  the  king  to  seize  the  temporalities  upon 
the  bishop's  decease,  may  reasonably  be  referred  to  the 
tenure  by  which  they  are  held :  and  the  further  title  to 
one  of  the  fruits  of  these  temporalities  accrued  during 
the  life  of  the  bishop,  and  vested  in  him  as  a  chattel  at 
his  death,  may,  consistently  with  analogies  of  the  law,  be 
referred  to  the  same  source. 

That  the  right  in  question  is  a  condition  of  the  bishop's 
tenure  per  baroniamy  there  is  great  reason  to  suppose, 
from  the  similarity  of  right  which  accrues  to  the  king  in 
the  case  of  a  tenant  in  capite  by  knights'  service. 

If  tenant  in  capite  be  seized  of  a  manor  with  an 
advowson  appendant,  and  the  church  become  void,  and 
he  die,  his  heir  within  age^  the  king  shall  not  only  have 
the  wardship  with  the  right  of  presenting  to  such  livings 
as  become  void  during  the  infancy  of  the  heir,  but  to 
any  right  of  presentation  which  accrued  during  the  life 
of  his  tenant 

In  this  respect  the  case  of  tenant  in  capite  is  strictly 
analogous  to  that  of  a  bishop.  Yet,  if  the  land  be  holden 
by  knights'  service  of  a  common  person,  and  not  of  the 
king,  the  executors  of  the  deceased  tenant  shall  present, 
and  not  the  guardian.    [Co.  Litt.  90.  a.  388.  a.) 

And  if  tenant  in  socage  be  seised  of  an  advowson, 
and  the  church  become  void,  and  he  die,  his  heir  under 

age. 


IN  THE  Second  Year  of  WILLIAM  IV. 


497 


age,  the  guardian  in  socage  shall  not  present,  but  the 
executor  or  administrator. 

Sir  E»  Cokfy  in  one  place,  gives  as  a  reason  why  the 
king  shall  present  in  the  case  of  a  bishop,  that  the  pre- 
sentation is  bat  a  chose  in  action  (90.  a.);  and  in  another, 
that  nothing  shall  be  taken  Tor  the  presentation,  and, 
therefore,  it  is  no  assets  (388.  a.)     The  circumstance  of 
the  presentation  being  a  chose  in  action  is  a  singular 
ground  of  objection  to  its  going  to  the  executor;  and 
that  of  its  not  being  assets  would  be  equally  applicable 
to  the  cases  of  a  tenant  who  holds  in  socage,  and  to  a 
tenant  par  avail  who  holds  by  knights'  sefvice ;  in  both 
which  cases  the  executor  is  entitled.     How  far,  indeed, 
it  is  quite  correct  to  say  that  a  presentation  is  not  assets, 
will  be  seen  hereafter.     If  the  right  of  the  king  to  a  pre- 
sentation accrued  before  the  bishop's  death,  be  not  a  con- 
dition of  tenure,  it  may  possibly  6e  derived  from  the 
same  principle  which  entitled  the  king  to  other  personal 
property  of  the  bishop  upon  his  death.   It  will  be  recol- 
lected that  the  king  is  entitled  (according  to  Sir  J5.  Coke^ 
2  Inst.  491-)  to  six  things :  — the  bishop's  best  horse  or 
palfrey,  with  his  furniture;  his  cloak,  or  gown,  and  tip- 
pet ;  his  cap  and  cover ;  his  bason  and  ewer ;  his  gold 
ring;  and,  lastly,  his  muta  canina^  his  mew  or  kennel  of 
hounds  ;  which,  says  the  record  quoted  by  SxvE.Coke^ 
ad  dominwn  regem  ratiotie  prerogative  siue  spectant  et 
pertinent.     The  origin  of  the  king's  right  to  these  chat- 
tels is  not  very  clearly  ascertained.     Coke  says,  that  it 
was  not  any  mortuary ;  but  was  given  to  the  king  as  a 
fine,  that  the  bishops  might  have  power  to  make  wills, 
and  grant  probates  and  administrations.    Blackstone^  on 
the  other  hand  (vol.  ii.  p.  245.),  thinks  that  it  was  in  the 
nature  of  a  mortuary,  which  he  calls  a  sort  of  ecclesias- 
tical heriot, — a  term  which  imports  a  duty  due  to  a 
superior,  either  by  service  or  custom.     Whether  it  is  to 
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be  referred  to  the  cause  assigned  by  the  one  or  the  other 
.  of  these  learned  persons,  it  is  clear,  that  in  cases  to  which 
the  king's  right  did  not  extend,  the  chattels  would  pass 
to  the  executor.     To  shew  that  the  right  of  presentation 
is  not  distinct  from  the  advowson,  the  following  case  is 
relied  on  in  Fitz.  N.  B.  SS. :  —  '^  If  the  king  have  an  ad- 
vowson in  fee  which  voids,  and  during  the  voidance  the 
king  granteth  the  advowson  in  fee,  the  king  shall  not 
present  to  this  avoidance."     Now,  it  will  be  observed, 
that  this  proposition  turns  altogether  upon  the  e£fect  of 
the  king's  grant ;  and  that  a  chose  in  action  is  grantable 
by  the  king,  which  it  is  not  by  a  subject     That  the  pro- 
position is  founded  on  the  operation  of  the  king's  grant, 
may  in  some  degree  be  inferred  from  what  follows,  viz. 
**  But  if  the  king  have  advowson  by  reason  of  the  tem- 
poralities of  a  bishop,  and  during  the  avoidance  the  king 
restore  the  bishop  the  temporalities,  yet  he  (the  king) 
shall  present  to  the  advowson,  and  not  the  bishop  ibr 
this  avoidance."     In  this  case  the  restoration  of  the  tem- 
poralities, of  which  the  advowson  is  part,  does  not  carry 
with  it  the  presentation  which  has  fallen  while  the  tem- 
poralities were  in  the  king's  hand  ;  though  it  is  said,  in 
the  former  part  of  the  passage,  that  a  grant  of  the  ad- 
vowson would  have  that  efiect.    A  difference,  therefore, 
*is  taken  between  a  grant  of  an  advowson  by  the  king, 
and  a  restoration  of  the  temporalities,  including  the  ad- 
vowson.    Moreover,  it  must  be  observed  that  Sir  Jfafa/- 
thea  Hale,  in  his  notes  on  Fitz,  N.  B.  does  not  impli- 
citly adopt  the  position  in  the  text,  but  cites  some 
authorities  to  shew  that  even  the  grant  of  an  advowson 
will  not  carry  the  presentation,  unless  there  are  special 
words  of  the  avoidance  in  the  grant.     His  note  is  as 
follows :  —  '*  Vide  contra^  except  there  are  special  words 
of  the  avoidance.    16  H.  7.  8. ;  Zh/er,  282.  802.  a.  458.  a» 
And  see  Accordant,  18  Ed,  S.  58.  a«,  but  contrary  in  the 
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case  of  a  common  person,  llH.4.  54.  B.  And  an 
avoidance  fallen  is  not  grantable  by  a  common  person. 
Dyer^  283.  348. ;  StaurnL  Prerogative,  44. :  46  Ed.  3. 
Grants^  59. ;  18  Ed.  3.  22.,  and  in  margin :"  and  Watson 
agrees  with  the  suggestion  of  Hale ;  for  he  says,  ^^  If, 
when  a  church  is  void,  the  king  gran/5  a  manor,  with  all 
advowsons  appendant,  the .  void  turn  does  not  pass 
thereby,  unless  he  also  mention  it  in  his  grant"  (ch.  10.) ; 
and  another  case,  arising  upon  a  grant  of  the  king,  is 
stated  in  2  RolL  Abr.  345.,  from  which  the  distinct  na- 
ture of  the  presentation  strongly  appears.  ^^  If  the  king 
has  an  advowson  by  reason  of  a  wardship,  and  he  grants 
to  another  during  the  minority  of  the  ward,  and  after 
the  church  becomes  void,  and  continues  so  until  the 
ward  attain  his  full  age,  whereby  the  interest  of  the 
grantee  determines,  yet  the  grantee  shall  have  the  pre^ 
sentation,  and  not  the  king."  This  case  is  analagous  to 
that  of  the  lessee  of  an  advowson,  whose  interest  having 
expired,  he  is  entitled  to  present  to  a  church  which  had 
become  void  during  the  term.  But  for  the  grant,  the 
king  would  be  entitled  in  preference  to  the  heir ;  and  by 
virtue  of  the  jgrant,  the  grantee  is  entitled  in  preference 
both  to  the  king  and  the  heir. 

I  will  trouble  your  Lordships  with  only  one  more  in- 
stance, which  occurred  in  the  reign  of  Queen  Elizabeth, 
to  shew  how  clearly  the  right  of  presenting  to  a  void 
church  was  considered  as  distinct  from  the  advowson 
itself. 

If  an  advowson  comes  to  the  queen  for  forfeiture  by 
outlawry,  and  then  the  church  becomes  void,  and  the 
queen  presents,  and  then  the  outlawry  is  reversed  for 
error,  yet  the  queen  shall  enjoy  the  presentment,  be- 
cause it  came  to  the  queen  as  a  profit  of  the  advowson; 
but  if  the  church  be  void  at  the  time  of  the  outlawry, 
and  the  presentment  be  forfeited  as  a  chattel  principal 
and  distinct,  and  then  the  outlawry  is  reversed,  the 
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18S2.        party  have  restitution  of  the  presentment.     Beverleigk 
^  T:  ■        and  CornwalTs  case*  (a) 

V.  Here  the  queen's  right  to  the  presentment,  as  a  profit 

R8NMXLL.  q(  ^he  advowson  while  in  her  hands,  is  asserted  in  the 
first  part  of  the  case:  and  the  subject's  right  to  resti- 
tution of  the  presentment  upon  an  avoidance  before  the 
outlawry,  is  acknowledged  in  the  latter  part,  because 
such  right  of  presentment  became  a  distinct  chattel  be- 
fore the  outlawry. 

Secondly.  I  am  next  to  consider  the  question  with 
reference  to  the  person  (a  prebendary  of  a  cathedral 
church)  to  whom  the  right  of  presentation  accrued.  A 
prebendary  is  a  sole  corporation  existing  by  charter  of 
foundation ;  or  by  prescription,  which  presumes  a  char- 
ter ;  and  all  the  possessions  of  the  prebend  are  derived 
either  from  the  endowment  of  the  founder,  or  of  sub- 
sequent benefactors. 

The  right  of  presentation  to  a  parish  church  must, 
therefore,  have  been  derived  mediately  or  immediately 
from  the  original  patron  of  the  livingj  who^  as  such,  was 
seised  of  a  temporal  estate  in  the  advowson. 

The  nature  and  incidents  of  that  estate  could  not  be 
changed  by  its  transfer  to  any  particular  person  or  body 
politic.  What  the  heir  of  a  natural  person  cannot 
take,  will  not  go  to  the  successor  of  a  sole  corporation. 
For  (as  it  is  said  in  4  Rep,  65.  Fulwoad^s  case)  succession 
in  a  body  politic  is  inheritance  in  the  case  of  a  body 
private.  And,  therefore,  in  case  of  a  sole  corporation 
or  body  politic,  be  it  created  by  charter  or  prescription, 
as  bishop,  parson,  vicar,  master  of  an  hospital,  &c.,  no 
chattel  either  in  acdon  or  possession  shall  go  in  suc- 
cession, no  more  than  the  heir  of  a  private  man  can 
have  them ;  but  the  executors  or  administrators  of  the 
bishop,  parson,  &c.  shall  have  them. 

(a)  Moore,  169. 

On 


IN  THE  Second  Year  op  WILLIAM  IV. 


501 


On  this  ground  it  is  that  a  bishop,  parson,  &c  or 
any  sole  corporation  which  are  bodies  politic  by  pre- 
scription, can  take  a  recognizance  or  obligation  only  in 
their  private  and  not  in  their  public  capacity. 

If,  indeed,  there  be  a  custom  that  the  successor  of 
any  particular  corporation  sole,  as  the  chamberlain  of 
London^  shall  have  a  recognizance  acknowledged  to  his 
predecessor,  he  shall  take  it,  because  the  same  custom 
which  made  him  a  corporation  in  succession  for  the 
particular  purpose,  has  enabled  his  successor  to  take 
recognizances,  obligations,  &c.  made  to  his  predecessor, 
in  the  absence  of  which  he  would  not  be  en  tided  to  do 
so.  The  exception  founded  on  custom  in  the  chamber- 
lain of  London*s  case,  establishes  the  general  rule  in 
those  cases  in  whidi  custom  cannot  be  relied  on«  And, 
according  to  Sir  E.  Coke^  in  the  case  of  bodies  politic 
by  prescription,  such  as  bishops,  parsons,  &c.  (in  which, 
&C.  is  manifestly  included  prebendaries)  there  wants 
such  custom  to  take  a  chattel  (or,  as  I  apprehend,  any 
interest  distinct  from  the  inheritance),  in  their  politic  or 
corporate  capacity.  Independently,  however,  of  this 
negative  argument  arising  from  the  incapacity  of  the 
successor,  I  am  led  to  infer  from  analogy,  that  the  per^ 
sonal  right  of  the  prebendary,  existing  at  the  time  when 
the  church  becomes  void  is  to  be  preferred  to  that  of 
his  successor. 

The  appendancy  of  an  advowson  to  a  manor  is 
analogous  to  its  union  with  a  prebend.  Yet  if  the 
church  is  void,  and  the  lord  of  the  manor  die  leaving 
the  church  vacant,  his  executor,  and  not  his  heir,  shall 
present.  The  title  of  a  husband  in  right  of  his  wife 
endowed  of  an  advowson  by  a  former  husband,  is  not 
unlike  the  seisin  of  a  prebendary  in  right  of  his  pre- 
bend: yet  if  the  church  become  void  during  the  co* 
verture^  and  the  second  husband  survive^  he,  and  not 
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the  heir  of  the  first  husband,  shall  present;  and  if  the 
second  husband  die  before  exercising  his  right,  his  exe- 
cutor would  be  entitled  to  stand  in  his  place.  The 
ecclesiastical  character  of  the  prebendary  does  not  ap- 
pear to  me  to  make  any  material  difference  between 
this  case  and  that  of  any  other  corporation  sole.  A 
t)rebendary  before  the  statute  13  &  14  Car,  2.  c.  4.  might 
have  been  a  layman;  a  prebendary,  as  such,  has  no 
cure  of  souls;  and  was  not  obliged  by  the  13  EUz.  c.  12. 
to  subscribe  or  read  the  thirty-nine  articles.  {Bum*s 
Ecclesiastical  Law,  vol.  ii.  p.  79.) 

Nor  would  the  ecclesiastical  character,  supposing  the 
prebendary  always  to  have  been  a  priest  in  holy  orders, 
necessarily  entitle  his  successor  to  a  right  of  nomination 
or  presenting  to  a  benefice  accrued  to  him  in  right  of 
his  prebend.  The  transmission  of  an  archbishop's  option 
to  his  personal  representatives,  and  the  right  to  dispose 
of  them  by  will,  is  a  strong  instance  to  shew  that  a  per- 
sonal right,  though  arising  from  the  ecclesiastical  cha- 
racter, does  not  pass  to  the  successor.  Another,  and 
strong  instance,  is  that  mentioned  by  Fitzherbert  in  his 
Natura  Brevium,  34  N.,  "  If  a  vicarage  happens  void, 
and  before  the  parson  presents,  he  is  made  a  bishop,  && 
jet  he  shall  present  unto  this  vicarage,  because  it  was  a 
chattel  vested  in  him.''  Whether  the  case  here  put  was 
founded  upon  any  actual  decision  or  only  upon  FitZ' 
herberfs  own  understanding  of  the  law  prevailing  in  his 
own  time,  it  has  the  sanction  of  his  great  name,  and 
must  be  deemed  of  high  authority.  One  distinction, 
indeed,  is  recognized  between  lay  and  ecclesiastical 
patrons  in  respect  to  the  right  to  vary  a  clerk  pre- 
sented. If  an  ecclesiastical  patron  once  present  a  clerk, 
and  then  vary  his  presentation  by  presenting  another, 
the  bishop  is  not  bound  to  receive  either.  Whereas,  if 
a  lay  patron  having  presented  one  clerk,  afterwards  pre- 
sent 
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sent  another,  the  bishop  cannot  absolutely  refiise  to 
institute,  but  may  make  his  choice.  The  ground  of 
which  distinction  is,  that  the  ecclesiastical  patron  has 
not  the  same  excuse  as  the  lay  patron  for  omitting  to 
ascertain  the  sufficiency  of  the  clerk  first  presented. 
Keilway^  .154.  But  this  distinction  has  no  bearing  on 
the  question  of  succession  to  the  right  of  presentation. 

It  has  been  urged  at  your  Lordships'  bar  that  where 
a  judicial  officer,  entitled  to  appoint  to  some  office,  dies 
without  having  made  an  appointment,  the  successor  in 
the  office  shall  appoint. 

The  first  answer  to  this  case  is,  that  such  right  of 
appointment  is  not  property  of  any  kind ;  and  the  next, 
that  the  same  law,  whether  old  or  new,  which  has 
established  the  superior  office,  has  regulated  the  right 
of  appointment ;  in  which  respect  the  case  reseraUes 
that  of  the  chamberlain  of  London^  the  principle  of 
which  is,  that  the  law  which  regulates  the  right  of  suc- 
cession is  coeval  with  the  establishment  of  the  office. 

It  now  only  remains  for  me,  in  the  third  place,  to 
consider  your  Lordship's  question  with  refenence  to  the 
personal  representatives  of  the  deceased  prebendary. 

The  right,  of  the  personal  representatives  of  a  natural 
person,  where  a  right  of  presenting  has  accrued,  was  not 
disputed  in  argument. 

It  was  admitted  to  be  too  firmly  established  upon 
authority  to  be  now  called  in  question ;  but  it  was  con- 
tended to  be  an  exception  from  the  general  rule  of  law, 
which  ought  not  to  be  extended  to  a  n^w  case,  the 
exception  itself,  though  established,*  being,  as  it  was 
said,  inconvenient,  and  founded  on  a  vicious  principle. 

I  do  not  pr(q)ose  to  offer  to  your  Lordships  any  ob- 
servation upon  the  convenience  or  inconvenience  of  the 
existing  law,  by  which  the  personal  representative  in 
ordinary  cases  is  pr^rred  to  the  owner  of  die  ad- 
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vowson;  but  if  the  view  which  I  have  taken  of  the 
right  be  at  all  correct,  the  law  which  prefers  the  per- 
sonal representative  is  the  general  rule,  and  it  lies  on 
those  who  deny  its  application  to  an  administrator  of  a 
prebendary  to  establish  a  ground  of  exception. 

It  may  be  admitted  that  the  right  of  such  adminis- 
trators has  never  been  the  precise  subject  of  any  judicial 
decision :  but  little  is  to  be  inferred  from  that  circum- 
stance either  on  one  side  or  the  other.  If  any  argument 
is  to  be  built  upon  the  absence  of  litigation  upon  the 
subject,  I  should  rather  conclude  that  the  general  rule 
has  prevailed,  than  that  an  exception  to  it  had  been  ad- 
mitted without  dispute. 

There  can  be  no  doubt  that  (generally  speaking)  the 
executor  of  a  prebendary  as  well  as  every  other  ecclesi- 
astical corporation  sole,  takes  the  personal  right  of  his 
testator,  whether  in  possession  or  in  action,  which  ac- 
crued to  the  deceased  in  right  of  his  prebend  ;  such  as 
the  produce  of  the  prebendal  lands  actually  severed,  or 
rent  become  due  before  the  death  of  the  prebendary. 
So  a  ward,  relief,  heriot,  &c.  accruing  from  the  pre- 
bendal lands  would  pass  as  chattels  to  the  executor; 
and  on  the  other  band,  the  successor  does  not  take  any 
such  rights  or  interests  as  are  less  than  freehold.  Even 
if  a  bond  be  expressly  given  to  a  corporation  sole,  (as  the 
dean  of  St,  PauTs),  and  to  his  successors,  the  successor 
shall  not  sue  upon  it  but  the  executor.  20  Ed.  4.  2  Bro. 
Corporation^  60.  It  is  urged,  however,  that  the  right  of 
presentation  to  a  vacant  church  is  not  a  matter  of  profit, 
and  that  the  personal  representative  of  the  deceased 
prebendary  ought  not  to  take  it,  because  it  would  not 
be  assets. 

But  the  same  argument  applies  to  the  personal  repre- 
sentatives of  a  natural  person,  in  which  case  their  title  is 
admitted  to  be  unimpeachable.  If  the  right  of  present- 
ation 
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ation  be  not  part  of  the  freehold,  it  cannot  be  exercised       1882. 
by  the  successor ;  by  whom,  then,  should  it  be  exercised, 
but  by  the  person  who  represents  the  personal  interests  «. 

of  the  deceased  ?  Renneli. 

The  title  of  a  personal  representative  is  not  confined 
to  those  things  which  become  assets  in  his  hands.  All 
the  personal  estate  of  the  deceased,  whether  held  for  his 
own  benefit  or  for  that  of  others,  passes  to  his  executor 
or  administrator.  Terms  of  years  producing  no.  bene- 
fit, covenants  and  obligations  for  the  benefit  of  stranger^, 
vest  in  the  personal  representative.  If,  the  patron  be 
disturbed  in  presenting  to  a  vacant  church  and  die,  his 
executor  and  not  his  heir  must  bring  the  writ  of  quare 
impedit. 

It  can  scarcely  be  argued  that  the  successor  of  a  de- 
ceased prebendary,  who  was  disturbed  in  his  lifetime, 
could  maintain  such  a  writ ;  and  if  not,  who  but  the 
executor  could  maintain  it?  And  who  is  to  have  the 
writ  to  the  bishop  ?  Moreover,  it  b  to  be  recollected, 
that  in  such  an  action  damages  are  recoverable,  and  that 
damages  would  be  assets. 

In  Smcdlwood  v.  The  Bishop  of  Coventry  {a)  it  was  ex- 
pressly held  by  the  Justices  that  this  action  was  within 
the  equity  of  the  statute  of  the  4  Edw,  3.,  for  the  pre- 
sentment is  a  chattel  that  should  go  to  the  executors,  if 
the  disturbance  had  not  been ;  and  for  a  disturbance  in 
their  own  time  they  shall  recover  damages  to  the  use  of 
the  testator;  by  the  same  reason  for  a  disturbance  in  the 
time  of  the  testator,  they  shall  recover  damages  by  the 
equity  of  the  statute  4  Edw.  S. ;  and  according  to  the 
report  of  the  same  case  in  SaviUe^  118.,  it  was  held,  with 
reference  to  the  objection  that  the  presentment .  could 
not  be  assets,  that  every  thing  which  the  law  gives  by 

(a)  Cro,  Eii%,  107. 
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execution  should  be  said  to  be  valuable,  and»  oonse- 
quently,  assets ;  that  by  recovery  in  quare  impedilf  the 
damages  would  be  assets ;  and  so,  as  the  advowson  is 
assets  in  the  heir,  the  presentment  shall  be  in  the  exe- 
cutor. 

Will  it  be  said  that  such  assets  belong  to  the  succes- 
sor of  a  prebendary,  or  that  he,  rather  than  the  executor, 
is  to  sue  for  them  for  the  benefit  of  the  deceased's  per- 
sonal estate  ?  It  has  been  objected  in  argument  against 
the  right  of  the  personal  representatiTe,  that  he  cannot 
present  in  right  of  the  prebend ;  yet  that  he  ought  to 
present  in  that  right  in  which  the  deceased  prebendary 
must  have  presented.  But  the  same  difficulty,  if  it  be 
one,  would  apply  to  the  case  of  a  husband,  who,  though 
not  tenant  by  the  courtesy,  presents,  after  his  wife's  death, 
in  respect  of  an  advowson  vested  in  the  wife,  to  a  living 
becoming  vacant  during  the  coverture ;  and  also  to  the 
case  mentioned  by  Fitzherhert^  of  a  parson  to  whom  a 
right  of  presenting  to  a  vicarage  has  accrued  in  right  of 
his  church,  and  who  presents  a  vicar  after  having  vacated 
his  rectory  by  promotion. 

In  both  these  cases,  the  title  which  accrued  alieno 
jwre^  is  asserted  by  the  presenter  as  a  personal  right 
vested  in  the  individual  to  whom  it  accrued. 

My  Lords,  the  observations  which  I  have  humbly 
submitted  to  your  Lordships,  have  been  confined  to  the 
case  of  a  presentative  advowson,  the  object  of  your 
Lordships'  question  being  in  terms  a  right  of  present- 
ation. 

The  case  of  a  donative  advowson,  in  which  there  is 
no  presentation  to  the  bishop,  stands  altogether  upon  a 
di£ferent  ground;  not  forming,  as  I  conceive,  any  ex- 
ception to  the  general  rule  which  has  been  mentioned, 
but  being  of  a  nature  to  which  the  rule  is  inapplicable. 

The  principle  of  the  rule  which  carries  the  right  of 

presenting 
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presenting  to  the  executor  is,  that  the  right  which  ao^       l&SS* 

crued  to  the  testator,  as  patron,  is  become  distinct  from    -V  ' 

'       "  MxEXHonnB 

the  advowson.  «. 

It  belongs  to  the  patron  for  a  limited  time  only;  ««»«*- 
which  time  is  independent  of  his  interest  in  the  advow*- 
son*  If  not  exercised  within  six  months,  it  passes  as  a 
separate  and  distinct  interest  to  the  bishop;  and  if  not 
exercised  by  the  bishop  within  six  months  more,  it 
passes  in  like  manner  to  the  king,  neither  the  bishop  nor 
the  king  having  any  interest  in  the  advowson.  > 

In  the  case  of  a  donative,  the  right  of  presenting  k 
subject  to  no  limitation.  Though  the  patron  forbear  to 
fill  the  church  for  any  length  of  time,  his  right  is  not 
lost ;  it  does  not  pass  from  him  to  the  bishop,  or  to  th]e 
kin^  or  to  any  other  person ;  and  if  he  never  fill  the 
church  at  all,  the  common  law  has  made  no  regular 
provision  for  compelling  him  to  do  so. 

So  difierent  i$  the  right  of  the  patron  of  a  donative 
from  that  of  a  presentative  advowson,  that,  even  daring 
the  incumbency,  the  sole  right  of  visitation  and, connec- 
tion continues  in  the  patron,  independent  of  the  juris- 
diction of  the  ordinary. 

The  patron  alone  can  deprive  the  incumbent ;  and  it 
is  to  him  that  resignation  must  be  made. 

It  is  unnecessary  here  to  consider  whether  by  the 
spiritual  court  or  by  any  other  means,  the  owner  of  a 
donative  might  be  obliged  to  supply  a  minister  for  the 
service  of  the  church,  upon  the  ground  of  his  having 
dedicated  the  church  to  the  public  for  spiritual  purposes ; 
for,  admitting  such  obligation  to  lie  upon  the  patron, 
yet,  during  the  vacancy  of  a  donative,  either  by  death, 
resignation,  or  otherwise,  the  freehold  of  the  church,,  of 
the  glebe,  and  of  the  tithes,  reverts  to  the  patron,  and 
remains  in  him,  till  by  a  new  gift  he  confers  it  on  a  new 
incumbent;  and  it  would  therefore  be  inconsjslent.with 
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1882.       the  Utle  of  the  patron,  that  any  other  person  should  have 
a  right  to  divest  hb  freehold  by  collation. 

For  these  reasons,  my  Lords,  I  am  humbly  of  opinion, 

RsMNsix.     jjjj^j  where  an  adrowson  belongs  to  a  prebendary  in  right 

of  his  prebend,  and  the  church  becomes  vacant,  and 

the  prebendary  dies  without  having  presented,  the  right 

of  presentation  belongs  to  his  personal  representative. 

BoLLAND  B.  Your  Lordships  have  proposed,  as  a 
question  for  the  opinion  of  the  Judges,  Whether,  if  an 
advowson  belongs  to  a  prebendary  in  right  of  his  pre- 
bend, and  the  church  becomes  vacant,  and  the  pre- 
bendary dies  without  having  presented,  the  right  of 
presentation  belongs  to  his  personal  representative. 

It  is  highly  probable  that  the  state  of  facts,  out  of 
which  this  question  arises,  has  in  very  many  instances 
existed,  and  it  is  remarkable  that  no  light  is  thrown 
upon  the  subject  by  any  decision  at  law,  nor  by  any 
practice  of  the  church  upon  a  presentation  to  a  benefice 
under  circumstances  precisely  similar  to  the  present. 
If  avy  such  decision  exist,  it  has  escaped  the  industry 
of  the  experienced  counsel,  who  argued  this  case  in  the 
Court  below,  and  at  the  bar  of  this  House,  and  the 
researches  of  the  learned  Judges  of  those  Courts,  whose 
enquiries  were  so  sedulously  directed  to  the  discovery  of 
some  authority,  upon  which  their  judgment  might  be 
founded.  It  is  to  principle,  therefore,  and  to  cases 
analagous  to  the  present,  if  any  can  be  found,  that  the 
attention  is  to  be  turned,  in  order  to  arrive  at  a  satis- 
&ctory  conclusion. 

In  pursuing  this  enquiry,  I  do  not  mean  to  dispute 
that  by  the  law,  as  it  stands,  if  a  presentative  church, 
the  advowson  of  which  belongs  to  a  layman,  become 
vacant,  and  the  lay  patron  die  without  presenting,  his 
executor  shall  present,  and  not  his  heir  or  devisee,  or 

the 
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the  next  owner  of  the  advowson,  it  being  considered 
that  the  next  turn  is  a  chattel;  though  this  seems  to 
have  been  doubted  in  the  case  of  The  Queen  v.  The 
Archbishop  of  Canterbury^  Fane^  and  Hudson^  and  the 
Court  left  it  undecided.  The  report  is  to  be  found  in 
^  Leon.  109.  The  distinction  which  I  shall  endeavour 
to  make,  will  be,  that  the  right  of  the  owner  of  an  ad- 
vowson  does  depend,  though  the  contrary  is  contended 
for  on.  the  part  of  the  Defendant  in  error,  upon  the 
character,  in  which  he  holds,  and  that  as  the  deceased 
was  seised  of,  and  in  the  prebend  of  South  Gran/ham^ 
with  its  appurtenances,  to  which  prebend  the  advowson 
of  the  rectory  of  the  parish  church  of  WeUy^  with  its 
appurtenances,  belonged,  in  his  demesne,  as  of  fee,  in 
right  of  the  said  prebend,  the  right  of  presentation  to 
the  church,  when  it  should  become  vacant,  arose  out  of 
his  office  of  prebendary,  was  a  spiritual  trust  to  be  exe- 
cuted for  the  support  of  and  for  the  promotion  of  the 
welfare  of  the  established  religion,  and  that  to  him,  and 
to  him  alone  was  confided  the  choice  and  appointment 
of  an  incumbent. 

It  appears  from  history,  that  for  six  or  seven  cen- 
turies the  parochia  was  the  diocese,  or  episcopal  dis- 
trict; there  was  the  residence  of  the  bishop  and  his 
clergy  at  the  cathedral  church  ;  all  tithes,  bfierings,  and 
ecclesiastical  profits  belonged  to  the  bishop,  and  his 
clergy  for  their  support,  for  the  repairs  and  ornaments 
of  the  church,  and  for  other  works  of  piety  and  charity. 
Such  community,  and  collegiate  life  of  the  bishop  and 
his  clergy  was  the  practice  of  the  BritisJi^  and  was  after- 
wards adopted  by  the  Saxon  church. 

Many  causes  contributed  to  the  existence  of  parochial 
churches.  In  some  places  the  liberality  of  the  inhabit- 
ants .  raised  them,  and  by  supplying  preachers  with 
houses,  induced  them  to  settle  and  become  the  p&stors ; 
kings  founded  free  chapels  for  the  purposes  of  worship 

for 
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18S8.        for  their  court  and  retinue*    The  bishops,  too^  to  plant 

*      -  and  encourage  Christianity  amongst  the  people^  built 

V.  churches;  but  the  great  source  from  whence  the  in- 

lUNimx.     cr£U3^  ^f  ^h^  number  of  buildings  for  divine  worship 

arose  was  the  piety  of  the  great  tords,  who,  having  largie 

possessions  and  territories,  founded  churches  for  the 

use  of  their  families  and  tenants  within  their  respective 

domains;  and  hence  it  seems  a  title  to  patronage  in 

laymen  first  sprung ;  hence  the  boundaries  of  parishes 

became  commensurate  with  the  extent  of  manors ;  hence 

the  several  portions  of  the  same  church  were  divided 

according  to  the  separate  interests  of  the  several  lords. 

But,  although  for  the  purpose,  and  in  the  hope  <^ 
more  firmly  establishing  religion,  and  more  widely  exr 
tending  its  divine  influence,  these  changes  in  the  con- 
stitution and  management  of  the  church  were  permitted, 
the  right  of  the  bishop,  either  in  respect  of  spirituals  or 
temporals,  was  not  invaded.  He  still  had  the  cure  of 
souls,  and  a  title  to  all  the  ecclesiastical  revenues  within 
his  whole  diocese ;  by  his  authority  and  consent  priests 
were  ordained,  as  assbtants  given  to  him;  no  church 
could  be  used  for  public  worship  till  consecrated  by  him; 
no  priest  could  o£Sciate  there  without  his  del^^ation. 

From  the  causes,  I  have  above  stated  the  privilege  of 
nominating  fit  persons  to  oflSdate  in  churches,  which 
the  piety  and  liberalty  of  private  persons  had  founded 
or  endowed,  was  given ;  and  the  bishops  were  content, 
in  such  cases,  to  forego  the  privilege  of  appointing  the 
ministers,  who  were  to  perform  the  duties  in  such 
churches ;  this  power  was  conceded  to  the  founders  or 
benefactors  rationejimdatumis,  where  they  were  founders; 
ratione  donationis,  where  they  endowed  the  churches; 
and  ratiane  Jimdi  where  they  gave  the  soil  upon  which 
they  were  built;  the  bishops-  reserving  only  the  power 
of  deciding  upon  the  fitness  of  the  persons  nominated, 
1  Co.  LUi.  1 19.  &  In  process  of  time  this  practice  be- 
came 
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came  the  law  of  the  church.  The  church  haTing  made 
these  concessions,  and  having  thus  parted  with  the  right 
of  presenting,  it  became  a  matter  of  indifference  to  the 
bishops,  whether,  upon  the  death  of  the  lay  owner  of  an 
advowson,  during  the  vacancy  of  the  church,  belonging 
to  it,  the  right  that  the  patron,  had  he  lived,  would  have 
exercised,  should  go  to  his  heir,  or  should  belong  to 
his  executor ;  the  church  left  that  question  to  the  courts 
of  law  to  determine^  and  1  am  bound  to  admit,  that  in 
such  cases,  the  claim  of  the  executor  is  established: 
but  I  cannot  apply  that  rule  to  the  case  in, question, 
because  the  advowson,  of  which  the  late  prebendary  of 
Grantham  was  seised  was  given  to  him  as  a  member  of 
the  church  of  Salisbury^  was  appendant  to  an  ecclesias- 
tical dignity,  and  is  not  to  be  governed  by  the  same 
law  as  is  applicable  to  advowsons  in  lay  hands* 

If  I  am  wrong  in  taking  this  view  of  the  question, 
the  error  arises  from  my  considering  the  right  of  the 
executor  of  a  lay  patron  to  be  an  exception  from  the 
rule  which  governed  property  of  this  description  in  the 
hands  of  the  church,  as  there  appears  to  be  a  manifest 
distinction  between  lay  and  spiritual  property. 

In  the  note  upon  the  tenth  section  of  Littktofif 
Co*  Lit.  !?•  b,  it  is  said,  '^  Of  an  advowson  wherein  a  man 
hath  an  absolute  ownership  and  property,  as  he  hath  in 
lands  and  rents,  yet  he  shall  not  plead  that  he  is  seised 
in  dominico  suo  ut  de  Jiedo,  because  that  inheritance 
savouring  not  de  domoy  cannot  either  serve  for  the  sus- 
tentation  of  him  and  his  household,  nor  can  any  thing 
be  received  for  the  same  for  defraying  the  charges,  and, 
therefore,  he  cannot  say  that  he  is  seised  therein,  in 
dominico  suo  defcedo.^*  In  the  section  of  Littleton^  upon 
which  this  is  a  commentary,  the  author  is  treating  of  an 
advowson  in  lay  hands,  and  these  authorities  are  ad- 
duced by  Gibson  in  his  Codex^  p.  767.,  in  speaking  of 
spiritual  property  to  illustrate  the  difierence  he  points 
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out  In  the  pleadings  in  the  present  case,  the  prebendary 
is  alleged  to  be  seised  of  the  advowson  in  his  demesne 
as  of  fee,  and  why  is  it  so  pleaded  ?  The  answer  is,  it 
is  not  a  lay  title;  but  that,  to  use  the  language  of  CtJte^ 
it  savours  de  domOf  may  be  made  serviceable  for  tbe  sus- 
tentadon  of  him,  as  a  spiritual  person,  and  his  house- 
hold. The  case  of  London  v.  2%^  Chapter  of  He 
CoUegiate  Church  of  Southvoell  (a)  is  a  further  proof  of 
the  distinction  I  have  taken  between  lay  and  spiritaal 
property. 

I  shall  next  call  the  attention  of  your  Lordships  to 
the  ecclesiastical  character  of  the  officer,  in  whom,  till 
his  death,  it  cannot  be  denied,  the  right  of  presentaticxi 
was  vested,  to  the  object  of  the  founder  of  the  prebend, 
and  to  the  nature  of  the  property  with  which  he  en- 
dowed it. 

A  prebend,  as  defined  by  Dr.  Cowellj  is  the  portion 
which  every  member  or  canon  of  a  cathedral  church  re- 
ceiveth  in  the  right  of  his  place  for  his  maintenance.    So 
canonica  portio  is  property  used  for  that  share  which 
every  canon  or  prebendary  receiveth  out  of  the  common 
stock  of  the  church ;  and  prebenda  is  a  several  benefice 
rising  from  some  temporal  land  or  church  appropriated 
towards  the  maintenance  of  a  clerk  or  member  of  a 
collegiate  church,  and  is  commonly  named  of  the  place 
where  the  profit  groweth.   And  these  prebends  be  either 
simple  or  with  dignity.   Simple  prebends  be  those  which 
have  no  more  than  the  revenue  towards  their  main- 
tenance.    Prebends  with  dignity  are  such  as  have  juris- 
diction annexed  to  them,  according  to  the  divers  orders 
in  every  church.     Of  the  object  of  the  founders  of  pre* 
bends  there  cannot  be  a  doubt;  it  was  to  provide  for 
the  maintenance  and  support  of  the  prebendaries ;  and 
it  cannot  be  supposed  that  it  was  the  intention  of  any 


{a)  Hob.  30 J. 
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founder  that  the  instalments  of  the  prebend  should  be        1882. 
appropriated  beyond  the  life  of  the  party  in  possession.    ^     -  "^  /* 
I  shall  not  stop  to  enquire  whether  this  charitable  in-  9, 

tehtion  of  founders  has  not  been  iij  a  great  measure      ^^bkvell. 
defeated ;  but  I  shall  confine  myself  to  the  consideration 
of  whether  the  particular  right  contended  for  by  the 
executrix  is  founded  upon  any  decision,  or  can  be  sup- 
ported upon  principle. 

It  is  admitted  on  all  hands  that  no  authority  is  to  be 
found  on  the  subject;  let  us  then  look  to  the  character 
of  the  person  under  whom  the  right  to  present  to  the 
church  of  WeUn/  is  claimed  by  the  Defendant  in  error. 
He  was  an  ecclesiastic;  as  a  layman  he  could  not  at 
this  day  have  enjoyed  the  dignity;  the  office  was  con- 
ferred on  him  by  the  church ;  its  emoluments  and  pro- 
fits were  intended  by  the  founder  for  his  support;  to 
him  was  confided  the  sacred  trust  of  providing  a  proper 
minister  for  the  church  appendant  to  his  prebend. 
Looking  back  to  the  times  when  similar  benefactions 
were  bestowed  upon  the  church,  no  one  can  hesitate  to 
be  convinced  that  the  founder  of  the  prebend  of  South 
Grantham  intended  the  prebendary  to  become  incumbent 
of  the  church,  or,  at  least,  that  he  should  (unless  pro- 
vided for  in  such  a  manner  as  to  render  the  living  of 
Welby  untenable)  have  the  power  of  being  so.  The 
selection  of  the  prebendary  by  the  bishop  was  a  voucher 
for  his  piety,  and  a  sanction  and  authority  to  him  that 
in  presenting  himself,  or  any  other  clerk,  the  true  in- 
terests of  religion  would  be  promoted.  Can  it  be  con- 
tended that  the  trust  can  be  carried  further  ?  To  do  so 
is  to  put  into  the  hands  of  a  stranger  to  the  church  a 
trust  the  execution  of  which  was  confided  to  a  member 
of  its  own  body;  is  to  div<ert  the  course  of  the  founder's 
bounty  into  a  (Afferent  channel  from  that  in  which  he 
intended  it  should  flow,  and  to  establish  a  precedent  by 
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which  the  best  interests  of  the  church  (I  admit   the 
instances  would  probably  be  few)  might  be  affected. 

If  I  am  correct  in  considering  an  advowson  in   the 
hands  of  a  prebendary  in  right  of  his  prebend,   as  a 
separate  trust  which  is  vested  in  him  Jure  ecdesue^  it 
should  be  enquired  whether  such  a  trust  can  be  trans- 
ferred to  another,  or  whether  it  survives,  and  will  go  to 
the  representative  of  the  deceased  person  in  whom  it 
was  placed.     I  find  in  Colt  and  Jnother  v.  The  Bishop 
of  Litchfield  and  Coventry  (a),  it  is  said,  that  **  if  a  lapse 
incur,  and  then  the  ordinary  die,  the  king  shall  present, 
and  not  the  executors  of  the  ordinary,  for  it  is  rather 
an  administration  than  an  interest."  Fiix,  N.  B,  34.  (G), 
25  Ed.  3.  24.     Dyer^  87.     The  case  of  Chester  Collie 
is  doubtful,  whether  to  the  king  or  to  the  metropolitan. 
So  again,  Hob.  154.,  **  A  lapse,  as  I  have  said,  is  an  act 
and  oflBce  of  trust  reposed  by  law  in  the  ordinary,  me- 
tropolitan, and,  lastly,  in  the  king ;  the  end  of  which 
trust  is  to  provide  the  church  with  a  rector  in  default  of 
a  patron,  and  yet  as  for  him  and  to  his  behoof;  and, 
therefore,  as  he  cannot  transfer  his  trust  to  another,  so 
cannot  he  divert  the  thing  wherewith  he  is  trusted  to  any 
other  purpose."     The  reason  given  by  the  learned  Judge 
why  the  presentation  does  not  go  to  the  executors  of  the 
ordinary,  viz.  that  it  is  an  administration  rather  than  an 
interest,  appears  to  me  mainly  to  fortify  the  position  for 
which  I  am  contending. 

I  cannot  fail  also  to  pray  in  aid  the  weight  that  is  to 
be  derived  from  the  further  consideration  of  the  legal  < 
character  of  a  prebendary.  He  is  an  ecclesiastical  sole 
corporation ;  and,  as  such,  he  can  have  no  heir  nor  per* 
sonal  representative.  To  his  natural  heir  his  prebendal 
rights  cannot  pass,  nor  can  they  vest  in  his  personal 


{a)  Hok,l540 
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representative ;  but  the  right  oFpresentiug  to  the  vacant       1882. 
church  must  remain  unsevered  and  in  abeyance  till  the    .^     - 

/  BfimEHOOBB 

appointment  of  a  successor.    In  treating  this  matter,  I  «. 

have  not  commented  upon,  nor  attempted  to  remove  the 
effect  of,  those  arguments  that  have  been  drawn  from 
several  of  the  authorities  that  have  been  relied  upon  in 
support  of  the  claim  of  the  Defendant  in  error ;  because, 
as  they  have  proceeded  upon  lay  patronage,  they  have, 
in  the  view  I  have  taken  of  the  subject,  no  bearing  upon 
the  question. 

From  what  I  have  said,  your  Lordships  will  have  col" 
lected,  that  the  opinion  to  which  I  have  come  is,  that  if 
an  advowson  belongs  to  a  prebendary  in  right  of  his 
prebend,  and  the  church  becomes  vacant,  and  the  pre- 
bendary dies  without  having  presented,  the  right  of 
presentation  does  not  belong  to  the  personal  represent- 
ative of  the  deceased  prebendary. 

J.  Parke  J.  To  the  question  which  your  Lordships 
have  been  pleased  to  refer  to  the  Judges,  I  answer,  that 
in  my  opinion  the  right  of  presentation  belongs  to  the 
personal  representative  of  the  deceased  prebendary. 

The  precise  facts  stated  by  your  Lordships  have 
never,  as  far  as  we  can  learn,  been  adjudicated  upon 
in  any  Court;  nor  is  there  to  be  found  any  opinion 
upon  them,  of  any  of  our  Judges,  or  of  those  ancient 
text  writers  to  whom  we  look  up  as  authorities. 

The  case,  therefore,  is  in  some  sense  new,  as  many 
others  are  which  continually  occur;  but  we  have  no 
right  to  consider  it  because  it  is  new,  as  one  for  which 
the  law  has  not  provided  at  all ;  and  because  it  has  not 
yet  been  decided,  to  decide  it  for  ourselves,  according  to 
our  own  judgment  of  what  is  just  and  expedient.  Our 
common  law  system  consists  in  applying  to  new  com* 
binations  of  circumstances,  those  rules  of  law  which  we 
derive  from  legal  principles  and  ju^cial  precedents : 

and 
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and  for  the  sake  of  attaining  uniformity,  consistency, 
and  certainty,  we  must  apply  those  rules  where  they  are 
not  plainly  unreasonable  and  inconvenient,  to  all  cases 
which  arise ;  and  we  are  not  at  liberty  to  reject  them 
and  to  abandon  all  analogy  to  them,  in  those  to  which, 
they  have  not  yet  been  judicially  applied,  because  we 
think  that  the  rules  are  not  as  convenient  and  reason- 
able as  we  ourselves  could  have  devised.  It  appears  to 
me  to  be  of  great  importance  to  keep  this  principle  of 
decision  steadily  in  view,  not  merely  for  the  determin- 
ation of  the  particular  case,  but  for  the  interests  of  law 
as  a  science. 

I  propose,  therefore,  to  enquire  by  reference  to  those 
sources  from  which  we  usually  derive  them,  what  the 
rules  and  maxims  of  the  common  law  upon  this  subject 
are,  and  it  will  be  found  that  there  is  litde  difficulty  in 
the  enquiry,  and  none  as  it  seems  to  me  in  tlieir  ap- 
plication to  the  facts  under  consideration. 

The  decision  of  the  present  case,  depends  upon  two 
propositions,  both  of  which  appear  to  me  to  be  esta- 
blished by  authority,  and  neither  of  which  can  be  shewn 
to  be  unreasonable  or  inconvenient 

First,  That  in  every  presentative  benefice,  the  void 
turn  is  a  personal  right  or  interest  which  is  disannexed 
from  the  estate  in  the  advowson,  and  vested  in  the  per- 
son of  the  individual  to  whom  the  advowson  then 
belongs. 

Secondly,  That  whether  valuable  in  a  pecuniary  point 
of  view  or  not,  all  personal  rights  and  interests  of  the 
nature  of  property,  and  which  are  not  extinguished  by 
death,  (with  some  exceptions,  which  are  easily  ex- 
plained, and  which  have  no  bearing  upon  the  present 
case,)  vest  on  the  death  of  the  owner,  in  his  personal 
representatives. 

The  first  of  these  two  propositions,  I  say  will  bs 
found  to  be  supported  by  authority;'  for  in  every  case 

which 
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which  is  reported,  and  in  every  book  in  which  the  sub-  18S2. 
ject  has  been  treated  of  or  mentioned,  as  far  as  I  have 
been  able  to  discover,  the  void  turn  or  right  of  present- 
ing to  a  vacant  presentative  benefice,  is  either  expressly  ^^«^>^*^^' 
stated  to  be  a  personal  right  or  interest  under  a  con- 
siderable variety  of  description,  or  the  cases  mentioned 
are  capable  of  a  satisfactory  explanation  upon  that  sup- 
position only. 

It  is  true  that  the  great  majority  of  the  authorities,  to 
which  I  refer,  relate  to  benefices  in  lay  hands,  but  aU 
do  not;  and  there  is  no  one  case,  text  book,  or  dictum, 
of  which  I  am  aware,  in  which  any  intimation  is  con* 
▼eyed  that  there  is  any  exception  to  this  general  rule. 
Surely  it  is  impossible  to  argue  with  such  a  constant^ 
uniform,  and  unvarying  course  of  precedent  on  one  side 
in  all  cases  in  which  the  suligect  has  been  in  qnesdon ; 
and  in  the  absence  of  all  authority  for  such  an  anomaly 
on  the  other,  that  the  case  of  an  advowson  in  spiritual 
hands  is  an  exception  to  the  general  rule;  and  if  the  ab- 
sence of  authority  were  not  sufficient,  it  seems  impos* 
sibie  to  shew  in  what  way  the  exception  could  have 
arisen. 

I  have  said  that  this  rale  exists  in  all  presentative  be- 
nefices, and  I  confine  it  to  these^  for  donatives  are  a 
very  difierent  species  of  property,  and  are  governed  by 
different  rules.  This  subject  is  most  clearly  explained^ 
and  all  the  authorities  rderred  to,  in  the  very  learned 
judgment  of  my  brother  Littledale  in  the  Court  be- 
low (a),  and  it  is  enough  to  say  the  result  is,  that  in 
donatives  the  complete  dominion  over  the  vacant  be- 
nefice and  the  freehold  in  it  remains  in  the  patron, 
together  with  the  right  to  take  the  intermediate  profits, 
until  it  is  again  granted  out  by  him,  to  a  new  incum- 

(a)  jB.^C.  US' 

Vol.  VIII.  M  m  bent. 


31S  CASES  IN  EASTER  TERM  and  VACATION 

18S2.  bent,  in  the  nature  of  a  new  investiture.    This  freehold, 

^  ~-  '^^  in  the  case  of  the  death  of  the  patron  during  a  vacancy, 

9.  of  course  passes  to  the  heir. 
RzNMXLL.         J  j^  jj^^  propose  to  occupy  your  Lordships'  time  by 

citing  all  the  authorities,  to  prove  that  the  void  turn  of 
a  presentative  benefice,  is  a  personal  right  or  interests 
They  have  been  all  referred  to  in  the  argument  at  your 
Lordships'  bar,  and  in  those  in  the  Court  below. 

In  some  cases  this  interest  is  called  "  a  chose  in  or- 
iion  ;"  Leach  v.  Babbington  {a) ;  in  some  a  **  chattel ;"  as 
by  Periamj  Justice,  in  the  Queen\  Fan^Sy  and  the  Jrch- 
bishop'  of  Canterhtn/s  case,  (b)  In  others,  as  in  Fitz. 
N.  B.  Quare  Lnpedit.  S4  N.  and  3  KebU^  152.  *<  a  chat- 
tel vested."  A  <*  personal  chattel ;"  Vin.  Abr.  Executor^ 
Z.  2.  pi.  4.  note.  A  <<  chattel  vested,  and  severed  from 
the  manor ;  ^  Fitz.  N.  B.  SS.  P.  In  one  it  is  called  *^  a 
personal  thing  annexed  to  the  person  of  him  who  was 
patron  in  expectancy  at  the  time  of  the  vacancy :"  also, 
**  a  thing  in  right,  power,  and  authority;"  and  also  *'a 
ekose  in  action^  and  in  effect  the  fruit  and  execution  of 
the  advowson,  and  not  any  advowson;"  by  six  justices. 
Stephens  v.  Wall,  (r)  In  3  Leon.  ^56.  **  a  power  to  pre- 
sent, and  an  authority  annexed  to  the  person."  In 
Digby  V.  Fitch  ((f),  Warburton  J.  said,  *'  the  present- 
ment is  the  possession  in  Quare  Impedit^  as  in  rent,  the 
receiving,  in  common,  the  taking  of  the  profits."  In 
BrolceAy  v.  Wickham  {e\  it  is  also  compared  to  rent. 
And  this  analogy  will  be  found  to  be  the  most  perfect; 
the  advowson  is  the  estate^  which  descends,  may  be 
conveyed,  limited,  and  escheats  as  such:  the  present- 
ation, is  the  mode  of  enjoyment,  the  profit  or  rent  of 
the  estate;  and  like  the  rent  or  profit  belongs  to  the 
owner  of  the  estate  at  the  time  it  accrues  in  the  nature 


(a)  Cro.  MauZxt.  (d)  j  Brownhw  ^ Gomisko' 

(^)  4jLmji,zo9.  rough,  t6y. 

{e)  Jfytr,  a8».  (^)  '  Leon,  z;. 
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of  a  personal  chattel,  distinct  and  severed  from  the  in- 
heritance :  it  belongs  to  him,  not  as  owner,  but  as  an 
individual. 

These  authorities,  in  which  the  right  of  presenting 

on  a  void  turn  is  treated  as  a  personal  right,  are  not 

confined  to  the  case  of  passing  to  the  executor,  in  the 

event  of  the  patron's  death  during  vacancy.     There  are 

many  others,  in  which  it  is  so  treated.     A  termor  in  the 

advowson  has  a  right  to  present,  though  after  the  term 

has  expired,  to  a  vacancy  which  happened  during  the 

term  :   Fitz.  N.  B,  Quare  Impedity  33  A.  Bro.  Present^ 

aticn  d  VEgUse^  22. :  and  he  would  be  equally  entitled  to 

the  rents  in  arrear,  of  an  estate  granted  for  the  same  term. 

A  husband  is  entitled  to  present  after  his  wife's  death 

on  an  avoidance  during  his  wife's  lifetime  of  a  church 

of  which  she  had  the  advowson:  Co.  LitL  120 a,   Bro. 

Present,  a  VEglise^pL  22. :  as  he  would  also  be  entitled 

to  the  arrears  of  rent  of  his  wife's  estate.    It  is  Incapable 

of  being  assigned,  Dyer^  288.,  or  released  by  one  joint 

tenant  to  another,  1  Leon^  167«,  as  arrearages  of  rent 

are.    *If  the  patron  be  outlawed,  in  trespass,  the  church 

being  void,  the  king  is  entided,  as  to  the  other  goods 

and  chattels  of  the  outlaw,  and  as  he  would  be  to  the 

rents  of  his  lands.      Bro.  Presentation  d  VEglise^  22. 

Fitz»  N.  B.  34.  Q.      All  these  are  cases  of  advowsons 

in  lay  hands ;  but  a  void  turn  is  treated  in  one  case  as 

a  personal  right,  disannexed  from  the  advowson  when 

in  spiritual   hands.      In  Fitz.  N,  B*  34.  N,   it  is  said, 

thiat  if  a  vicarage  happen  void,  and  before  the  parson 

present,  he  is  made  a  bishop,  &c.|  yet  he  shall  present 

unto  this  vicarage«7^  i^  ^^^^  ^  chattel  vested  in  him. 

All  the  authorities  which  I  have  cited  are  uniform,  and 
many  others  might  be  adduced,  to  shew  that  the  right  of 
presentation  is  a  personal  right,  disconnected  from  the 
estate  of  the  advowson,  and  belongs  to  the  person  of  the 
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1832.  owner;  and  the  last  applies  to  the  case  of  a  spiritual 
1.     '  ■  '     person,  and  is  in  point. 

But,  on  the  part  of  the  successor,  it  is  argued,  so  fiir 
as  his  case  is  put  upon  the  ground  of  authority,  that  the 
last  case  is  single  and  unsupported;  and  that  all  the 
others  are  anomalies ;  that,  in  truth,  the  general  rule  is, 
that  the  void  turn  continues  part  of  the  advowson ;  that 
these  exceptions  have  been  introduced  in  all  cases  of 
lay  patronage  without  any  reason  at  all,  though  they 
have  been  too  firmly  established  by  authority  to  be  now 
disturbed ;  but  that  the  general  rule  still  continues^  and 
ought  to  be  nudntained,  in  the  case  of  spiritual  advow- 
sons.  Of  course,  the  burthen  of  proving  the  existence 
of  this  rule  lies  on  those  who  assert  it ;  but  the  singu- 
larity of  this  argument,  which  was  urged  at  your  Lord- 
ships' bar,  is,  that  whilst  it  treats  all  the  cases  in  the 
reports  and  books  as  anomalies  and  exceptions  to  a  sup- 
posed general  rule,  without  the  least  authority  for  staung 
that  they  are  exceptions  and  anomalies,  it  asserts  the 
general  rule^  as  will  be  found,  without  any  authority  for 
it,  for  there  is  no  one  case  or  dictum  cited,  which  makes 
4iny  mention  of  such  a  general  rule. 

But  it  lis  contended  that  it  must  be  implied  that  there 
is  such  a  rule,  from  four  cases,  which  lead  to  the 
inference  that  the  next  turn  continues  part  of  the 
advowson. 

One  was,  where  the  incumbent  was  ako  patron,  and 
died  seised  in  fee  of  the  advowson,  the  heir  was  held 
entitled  to  present ;  and  -it  was  said  that  this  must  be, 
because  the  turn  continued  a  part  of  the  advowson. 
Hall  V.  Bishop  of  WitUon.  (a)  But  this  case  was  de- 
cided, not  on  the  ground  of  the  next  turn  continuing 
parcel  of  the  advowson ;  but  expressly  on  the  ground, 
that  ^e  descent  to  the  heir,  and  the  fidl  of  the  avoidance 

(a)  3  Lev,  47- 
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to  the  executor,  happened  in  one  instant,  Und  that  iht       1832. 
elder  right  should  be  preferred*     The  general  nature    j|^^^^^^ 
of  the  interest  which  arises  on  an  avoidance  was  dis-  v. 

dnctly  admitted,  and  the  right  of  the  heir  put  upon  a 
ground  which  is  perfectly  consistent  with  it. 

Two  other  cases,  from  which  this  inference  was  raised, 
were  those  referred  to  in  Co.  IjUt.  SSS  (u  A  bishop 
dies,  a  church  being  vacant  in  his  life,  and  after  his 
decease,  the  king  shall  present,  and  not  the  executor  or 
administrator.  So,  also,  in  the  ca$e  of  the  death  of  a 
tenant  by  knight  service  in  capite,  with  an  advowson 
appendant,  which  has  become  void  in  his  life,  his  heir 
within  age,  the  king  presents,  and  not  the  executor  or 
administrator ;  and  this  is  said  to  be  another  proof  that 
the  void  turn  is  still  a  part  of  the  advowson.  But 
though  the  king  omit  to  present  till  he  restore  to  the 
bishop  his  temporalities,  or  till  the  heir  be  of  age,  and 
sue  his  livery  and  hath  it,  the  king  still  has  the  ri^ht  to 
present;  and  this  shews  that  in  neither  case  the  void' 
turn  remains  parcel  of  the  advowson,  and  belongs  to  the 
person  who  is  owner  of  it  ^  For  both  these  positions, 
Fitz.N.B.  83.  N.  O.  is  an  authority.  Besides,  it  is 
said  in  Co.  Litt.  388  a.,  that  if  the  land  be  holden  of  a  • 
common  person,  in  that  case  the  executor  shall  present; 
but  if  the  void  turn  were  still  part  of  the  advowson,  why 
should  not  a  common  person,  as  well  as  the  king,  who 
both  take  the  advowson,  exercise  this  right  ?  It  is  quite  ^ 
clear,  therefor^,  that  neither  of  these  can  be  explained 
by  the  supposed  rule.  We  must  look  for  another  ex- 
planation. Both  are  clearly  referable  to  the  king's 
prerogative,  which  entides  him,  in  these  special  cases,  to 
this  personal  interest.  It  should  be  observed,  also,  that 
BoU.  Abr.  Presentation  d  VEglise^  C.  pi.  4.  and  Bro.  Pre- 
sent, d  FEglisej  10.,  which  state  that  the  king  is  entitled, 
both  state  that  the  bishop's  executors  are  not;  which 
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18S2.       shews  that  these  great  kwyers,  thought  the  void  turn 
was  disannexed,  and  that  the  successor,  at  all  events, 
V.  had  no  right  whatever* 

RiHNEiu  ^  fourth  case,  from  which  the  inFerence  of  this  con- 
tinuance of  the  void  turn,  as  part  of  the  advowson,  was 
deduced,  was  that  of  a  conveyance  by  the  crown  of  an 
advowson,  whilst  the  church  was  void,  which,  according 
to  Fitz.  N.  B.  33.  N.,  passes  the  void  turn.  Admitting 
that  authority  to  be  correct  (and  it  is  doubtful,  from 
what  is  said  upon  this  subject  in  Dyer^  S28  b.\  it  is  a 
question  only  as  to  the  effect  of  the  kir^^s  grants  and 
never  could  have  arisen,  unless  the  void  turn  had  been 
severed  and  distinct  from  the  advowson. 

The  case,  in  truth,  amounts  to  no  more  than  this, 
that  the  grant  of  an  advowson,  which  involves  in  it  every 
present  and  future  right  of  presentation,  passes  in  the 
case  of  the  crown,  the  next  presentation,  to  a  void  living, 
which  the  crown  can  grant  {Dyer^  283  a.)^  though,  in 
the  case  of  a  subject,  it  would  not;  for  a  subject  cannot 
grant  over  such  a  personal  right 

None  of  those  four  cases,  therefore,  which  are  relied 
upon  as  proofs  of  the  existence  of  this  supposed  rule 
(and  there  are  no  others),  in  reality  do  prove  it  at  all, 
and  all  are  capable  of  being  satisfactorily  explained 
upon  another  supposition. 

There  is,  therefore,  as  it  appears  to  me,  a  great  body 
of  authority  in  fiivour  of  the  position,  that  the  void  turn 
is  a  personal  right  in  all  cases;  and  when  the  cases 
are  investigated,  a  total  absence  of  authority  to  the 
contrary. 

If  it  be  conceded  that  this  interest  is  of  a  personal 
nature,  and  dissevered  from  the  advowson  in  all  caseSf  it 
must  be  contended,  that,  in  the  case  of  a  spiritual  person, 
this  personal  interest  or  chattel  will  go  by  succession. 
But  that  is  a  violation  of  the  established  rule,  that  a  cor- 
poration 
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poration  sole  cannot  take  a  chattel  by  succession,  whe-        1832. 
ther  in  possession  or  action.    FidlwoocTs  case  (a) :  and     ^,    -  '  ^ 

-        .  MlBEHOUSX 

no  authority  can  be  cited  that  this  special  chattel  interest  v. 

is  an  exception.  Rehnbli- 

I  have  shewn,  therefore!  that  there  is  no  authority  for 
the  alleged  general  rule,  that  the  void  turn  continues 
annexed  to  the  advowson,  and  is  not  of  a  personal  na- 
ture; and  if  it  be  of  a  personal  nature,  there  is  not  only 
no  authority,  but  it  is  against  the  rules  of  law  that  it 
should  pass  to  a  successor. 

Upon  the  hypothesis  in  favour  of  the  successor,  all 
the  decided  cases  are  anomalies ;  upon  that  made  by  the 
personal  representatives  that  the  right  of  presenting  is, 
in  all  cases,  both  of  lay  and  spiritual  patronage,  a  per- 
sonal interest,  we  have  an  uniform  and  consistent  sys- 
tem. As  this  right,  when  in  lay  hands,  is  analogous  to 
rent  in  the  case  of  land ;  so  it  is  when  the  advowson  is 
in  spiritual  hands;  and  as  a  parson  or  prebendary  who 
resigns,  or  his  executor,  when  he  dies,  is  clearly  entided 
to  arrearages  of  rent  and  profits  which  accrued  before 
his  resignation  or  deatli,  (^iV2;.^.i?.  122.  D.,  120.  L., 
19  Hen.  6.  4e^,)y  so  he  or  his  personal  representative 
ought  to  be  entitled  to  the  right  of  presenting  which  fell 
during  the  same  period. 

Besides,  if  this  anomalous  principle  is  introduced  on 
the  ground  of  the  spiritual  character  of  the  prebendary, 
what  is  to  be  said  of  it  whilst  the  prebend  was  in  lay 
hands,  which  it  clearly  might  have  been  before  the  act 
of  uniformity,  according  to  the  case  of  Bland  v.  Mad" 
dox.  (6)  Is  the  void  turn  to  be  dissevered  or  not,  ac- 
cording as  the  prebendary  is  a  layman  or  ecclesiastic  ? 

It  is  said,  that  this  patronage  is  so  annexed  to  this 
spiritual  corporation  as  to  be  incapable  of  separation 
from  it ;  but  not  only  is  there  no  authority  for  this  po- 

(«)  4  Rip.  6$.  (b)  Cro,  £liz,  79. 
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18S2.       sitiDD,  but  many  precedents  are  against  it,  in  which 

*      '    '       bisbop,  and  other  ecclesiastical  corporations  sole,  have 

V.  granted  away  their  right  to  laymen^  which  grants  have 

EivNEix.     \yeen  considered  good  against  themselves.    I  need  not 

r^er  your  Lordships  to  the  authorities,  further  than  by 

saying,  that  they  are  collected  in  the  reported  cases  in 

the  oourts  below. 

And,  indeed,  1  am  at  a  loss  to  see,  in  what  way  the 
alleged  difference,  if  there  be  one,  between  the  qualities  of 
an  advowson  in  lay  hands  and  in  those  of  a  spiritual  pro* 
prietor,  could  have  arisen.  It  is  highly  probable^  to  say 
the  least  pf  it,  that  all  rectories  were  originally  created 
in  the  hands  of  laymen,  who  received  the  patronage  from 
the  bishop  in  lieu  of  tho^  lands  which  they  granted  on 
the  foundation  or  endowment  of  a  church;  and  if  this 
be  so,  what  is  there  to  raise  the  presumpti<m  that  when 
they  afterwards  granted  these  advowsons  to  die  church, 
they  wished  them  to  have  new  properties  and  qualities 
diflbrent  from  those  they  had  in  their  own  hands ;  or,  if 
they  did  wish  it,  what  power  had  they  to  commonicate 
them  ?  They  could  no  more  alter  the  rules  of  law  and 
make  chattel  interests  be  taken  in  succession  by  a  cor- 
poration sole,  than  they  could  make  the  estate  in  a 
freehold  descend  to  executors.  Succession  in  a  body 
politic  is  inheritance  in  a  body  private  {Fulwoo^s  case); 
and  no  grantor  can,  however  much  he  may  wish  it,  limit 
his  estate  against  the  rules  of  law. 

And  supposing  that  there  were  instances  in  which  a 
bishop  or  other  ecclesiastical  person,  and  not  a  layman, 
had  originally  founded  or  endowed  a  church  out  of  the 
lands  belongbg  to  him  in  that  character,  and  became 
the  proprietor  of  the  advowson  which  he  or  his  successor 
had  granted  to  the  prebendary,  the  same  difficulty  oc- 
curs in  proving  the  intention  of  the  donor,  and  a  similar 
difficulty  in  carrying  that  intention  into  effect ;  and  if 
these  difficulties  are  overcome,  the  alleged  difference  in 

the 
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the  qaality  of  lay  and  spiritaal  advowsons  must,  at  all 
eventSi  be  confined  to  those  very  special  cases  exclusive 
of  all  others.  v. 

The  next  proposition  which  the  authorities  establish 
is»  that  all  personal  rights  and  interests  of  the  nature  of 
property,  and  which  are  not  extinguished  by  death,  vest, 
on  the  decease  of  the  owner,  (with  some  few  exceptions), 
in  bis  personal  representatives. 

The  executors  or  administrators  are  not  constituted 
for  the  purpose  of  paying  the  debts  of  the  deceased ; 
their  liability  to  those  debts  is  a  consequence  of  their 
representative  character.  LiU.  a.  S37.  says,  that  *<  exe^ 
cutors  represent  the  person  of  their  testator."  So  I%^# 
wrtoth  lOS.  ia  to  the  same  purpose:  ^'  He  is  in  law  the 
testator's  assignee."  fVentworih  Off.  Ex.  100.:  As  to 
estate  committed  to  his  trust,  he  may  charge  others  and 
b^  charged  himself,  sue  and  be  sued,  as  the  testator 
himself  might  ShephardCs  Touch.  401.:  Executory 
t^ke,  therefore,  all  the  personal  estate  and  interest  of  the 
testator,  and  are  identified  with  him  in  respect  to  all 
personal  property^  but  their  obligation  to  pay  debts  is 
only  to  the  extent  of  the  value  of  those  efiects  which  are 
valuable.  They  have  all  the  deceased's  effects,  but  they 
are  liable  only  for  assets. 

It  is  a  fallacy  to  suppose  that  they  take  nothing  but 
what  is  valuable,  and  therefore  do  not  take  rights  of 
presentation  to  void  benefices :  a  fallacy  which  has  led 
to  the  argument  that  all  the  cases 'in  which  a  personal 
representative  has  taken  a  void  turn,  which  certainly 
cannot  be  sold,  are  unreasonable  anomalies. 

The  SI  Edx.S.  c.W.  5. 1.  puts  administrators,  who 
are  the  deputies  of  the  ordinary,  on  the  same  footing  as 
executors.     Vide  New  Sheph.  Touch.  401. 

To  this  rule,  that  the  personal  representatives  take 
all  the  personal  rights  of  the  deceased,  of  the  nature  of 
property,  there  are  some  exceptions  which  the  common 

law, 
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law,  in  the  case  of  private  individuals,  or  the  king's  pre* 
rogative  right,  has  established. 

Chattels  touching  the  realty ;  deer  in  a  park ;  fish  is 
a  pond;  evidences  of  title;  heir-looms,  which  go  to  the 
real  representative,  and  the  analogous  case  of  the  orna- 
ments of  a  bishop's  chapel,  which  pass  to  the  successor, 
are  of  the  former  description.  The  right  of  the  crown 
to  the  void  turn,  in  the  case  of  the  tenant  in  capite^  and 
the  bishop,  stated  by  Cokey  p.  S88.  a^  are  instances  of 
the  latter ;  and  it  is  to  be  observed,  that  both  those 
instances  are  put  by  him  as  exceptions  to  the  general 
rule  **  that  chattels,  as  well  real  as  personal,  shall  go  to 
the  executors  or  administrators."  None  of  the  excepted 
cases  have  any  bearing  upon  this;  there  is  no  men- 
tion any  where  made  of  an  exception  of  the  right  in 
question  when  in  spiritual  hands ;  and  it  would  violate 
the  rule  of  law  as  to  succession  by  a  corporation  sole  to 
chattels  if  it  did. 

My  Lords,  I  must  own  that  it  appears  to  me  to  be 
quite  clear  that  if  this  case  is  to  be  decided,  as  I  con- 
ceive all  similar  cases  ought  to  be,  according  to  the 
rules  deduced  from  former  decisions,  and  legal  prece- 
dents and  principles,  there  is  no  doubt  as  to  the  right  of 
the  personal  representative  of  the'prebendary  to  present 
to  the  void  living.  These  rules  cannot  be  shewn  to  be 
contrary  to  sound  reason  and  just  policy.  We  are  not 
enquiring  whether  other  rules  might  or  might  not  have 
been  more  wise  or  reasonable,  and  whether  the  heir  in 
the  case  of  lay  property,  and  the  successor  in  that  of 
spiritual  property,  might  or  might  not  have  been  likely 
to  exercise  the  right  of  presentation  more  beneficially  to 
the  public  interests.  If  such  an  alteration  is  proper, 
and  it  is  not  my  province  to  enquire  whether  it  is,  it 
must  be  made  by  the  legislature.  What  ground  has  a 
Judge,  says  Lord  Keeper  Henly,  to  alter  the  law  be- 
cause he  cannot  approve  the  ]:ea5ons  that  others  have 

given. 


Renmell. 


IN  THE  Second  Year  of  WILLIAM  IV.  527 

given,  or  may  not  be  able  to  assign  a  satisFactory  one  18S2. 
himself?  At  present  the  system  is,  at  all  events,  uni-  j^JJ|^^^^ 
form  and  consistent,  and  uniformity  and  consistency  ^  v. 
ought  not  to  be  lightly  sacrificed.  The  law  of  Englandt 
which  has  treated  from  the  first,  advowsons  as  property, 
the  founders  or  benefactors  of  churches  having  had  the 
patronage  granted  to  them  as  property  for  a  valuable 
consideration,  has  not  relied  upon  the  person  or  cha- 
racter of  the  patron  for  the  due  exercise  of  the  trust; 
but  has  adopted  other  securities  for  that  important  pur- 
pose. The  incorrupt  exercise  of  the  trust  is  secured  by 
the  penalties  against  simony,  and  the  selection  of  a  fit 
clerk  by  the  examination  of  the  ordinary.  Subject  to 
these  provisions,  it  has  left  the  patronage  of  churches 
to  descend,  be  limited,  and  enjoyed  like  other  real 
property. 

For  these  reasons,  I  am  of  opinion  that  the  right  to 
present  to  the  void  turn  passed  to  the  personal  repre- 
sentative of  the  deceased  prebendary. 

Gaselee  J.  This,  my  Lords,  is  not  the  first  occasion 
on  which  my  attention  has  been  called  to  this  question. 
Your  Lordships  are  aware  that  in  the  case  out  of  which 
it  arises  there  have  been  conflicting  judgments  in  the 
Courts  of  King's  Bench  and  Common  Pleas,  and  that 
full  reports  of  these  judgments  are  to  be  found  in 
S  BingA.  223.,  1 1  B.  Moore,  1S9.,  and  7  Bam.  i^  C  15S. 

The  case  has  been  since  very  fully  and  ably  argued 
at  your  Lordships'  bar,  and  in  the  course  of  the  several 
discussions  which  it  has  undergone,  I  believe  every 
authority  that  can  be  brought  to  bear  upon  the  subject 
has  been  cited;  and  they  are  all  mentioned  in  the 
Reports  I  have  alluded  to. 

r  I  shall  therefore  not  trouble  your  Lordships  with 
going  through  them  at  length,  but*  shall  state,  as  shortly 

as 
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1832^       as  I  caDi  the  grounds  upon  which  I  found  my  answer  to 
your  Lordships'  question  in  the  affirmative. 

KliOUBK 

V.  It  is  extraordinary  that  although  cases  similar  to  the 

Rennsll.  present  must  have  happened^  there  are  no  traces  of  any 
such  having  been  made  the  subject  of  legal  investigation; 
nor  upon  the  best  enquiry  that  I  can  make^  have  I  been 
able  to  ascertain  what  the  practice  in  such  cases  has 
been. 

It  is  admitted  that  the  general  rule  with  respect  to 
presentative  livings  is,  that  if  after  a  vacancy  the  patron 
of  the  advowsou  dies  without  having  presented,  the  right 
of  presentation  to  the  vacant  turn  belongs  to  the  personal 
representative,  and  not  to  the  heir  of  the  patron :  and 
the  reason  given  in  the  books  for  this  is,  that  it  is  a  firoit 
fallen,  a  chattel  severed  from  the  inheritance^  or,  in 
other  words,  that  the  moment  a  church  becomes  vacant 
the  turn  is  separated  and  disannexed  from  theadvowson, 
and  is  vested  in  the  person  of  the  individual  to  whom 
the  advowson  at  that  instant  belongs ;  see  4  Leon,  109. 
Fitz.  N.  B.  33  P.  34  B.  and  34  N.  P.,  and  many  other 
authorities;  and  it  is  so  far  considered  as  disannexed 
from  the  inheritance,  that  the  grant  of  an  advowson 
during  the  vacancy  does  not  carry  the  vacant  turn. 
Where  the  husband  is  tenant  by  the  curtesy,  and 
the  church  becomes  void  during  his  life^  and  he  dies 
before  it  is  filled  up,  yet  the  heir  of  the  wife,  who  takes 
the  advowson,  shall  not  have  the  vacant  turn,  but  the 
husband's  executors.  So,  where  ^e  wife  is  seised  of 
the  advowson,  and  the  church  being  void,  dies  without 
having  had  issue,  so  that  the  husband  is  not  tenant  by 
the  curtesy,  yet  the  husband  shall  present  to  the  vacant 
turn,  and  not  the  heir  of  the  wife.  Again,  in  the  case 
of  a  termor,  if  a  vacancy  happens  during  the  term,  and 
he  does  not  fill  it  up  during  the  continuance  of  the  term, 
he  is  entitled  to  do  so  after  its  expiration.  And  there 
are  many  cases  which  decide,  that  although  the  grant  of 
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the  next  presentation  be  made  to  a  man  and  his  heirs,        1882. 
yet  it  shall  go  to  his  executors  and  not  to  the  heir.  Mibb'housk 

But  it  is  said  there  are  exceptions  to  this  general  rule :  ^  v. 
one  of  which  is,  that  where  the  patron  is  the  incumbent, 
the  vacancy  occasioned  by  his  death  shall  not  be  filled  up 
by  his  executors,  but  by  his  heir  upon  whom  the  ad- 
vowson  descends ;  and  for  this  is  cited  the  case  of  Hall 
V.  The  Bishop  tf  Winchester,  (a)  But  what  is  the  reason 
given  by  the  Court  for  this  ?  It  is,  that  all  is  done  in 
an  instant,  the  descent  to  the  heir  and  the  falling  of 
the  advowson  to  the  executor;  and  that,  where  two 
titles  do  accrue  in  the  same  instant,  the  elder  shall  be 
preferred.  As  in  the  case  of  joint  tenancy,  where  one 
devises  his  part,  the  title  of  the  devisee  and  of  the  sur- 
vivor happens  in  the  same  instant,  and  the  title  of  the 
survivor  being  the  elder,  shall  be  preferred. 

Another  exception  is  where  the  patron  is  a  bishop,  and 
entitled  to  the  living  in  right  of  his  see ;  in  which  case, 
if  the  bishop  dies  after  tlie  vacancy,  and  before  it  is  filled 
up,  the  king,  and  not  the  executors  of  the  bishop,  shall 
present.  Various  reasons  are  given  in  the  books  for 
this ;  one  is  said  to  be,  for  that  nothing  can  be  taken  for 
the  presentation,  and,  therefore,  it  is  not  assets.  This 
surely  cannot  be  the  reason,  for  if  it  were,  it  would 
apply  to  every  case,  snd  entirely  do  away  with  what  is 
admitted  to  be  the  general  rule  in  presentative  livings. 
Another  reason  given  is,  that  it  is  a  spiritual  trust ;  and, 
consequently,  on  the  vacancy  of  the  see  vested  in  the  king 
as  the  supreme  patron  and  head  of  the  church.  Is  that 
the  reason  ?  The  vacant  turn  is,  by  all  the  authorities, 
considered  as  part  of  the  temporalities  of  the  see.  The 
king  takes  it  as  such.  It  passes  to  a  third  person  by  the 
grant  of  the  temporalities,  and  nothing  can  be  more 
strong  to  shew  that  it  is  considered  as  disannexed  fi*om 
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185S.        the  advowson  than  that  if  the  vacancy  remains  unfilled, 
I.    '  not  only  until  afier  the  consecration  of  the  new  bishop,  but 

V.  after  restitution  of  the  temporalities,  the  vacancy  is  still  to 

be  supplied  by  the  king  or  his  grantee,  and  not  by  the  new 
bishop,  to  whom,  if  not  considered  as  so  disannexed,  it 
would  naturally  pass  as  part  of  the  advowson.  The 
rights  of  the  crown  upon  this  subject  are  stated  in 
Watson's  complete  Incumbent^  cap.  9.  p.  48.  If  the  rule 
be,  that  all  ecclesiastical  patronage  is  a  spiritual  trust, 
and  cannot  1)e  transferred  into  lay  hands,  what  becomes 
of  the  case  of  an  archbishop's  options,  which  are  to  all 
purposes  considered  as  chattels  and  his  personal  pro- 
perty. He  may  devise  them,  and  if  he  does  not  they 
pass  to  his  personal  representative.  It  is  true,  that  after 
the  vacancy  happens,  the  options  cannot  be  sold ;  and, 
although  it  cannot  be  supposed  that  any  archbishop 
would  sell  it  during  his  lifetime,  yet  there  may  be  cases 
in  which  his  executor  or  administrator  might  be  com- 
pelled to  do  so  before  a  vacancy  happens ;  as,  for  in- 
stance, on  the  application  of  a  residuary  legatee,  or  one 
of  the  next  of  kin. 

A  distinction  is  attempted  to  be  made  between  ec- 
clesiastical and  lay  patronage,  because  it  is  said  that 
in  the  latter  the  church  is  secure  from  an  improper 
person  being  presented  by  the  bishop's  right  to  refuse 
the  party  presented.  But  there  is,  in  (act,  no  ground 
for  this  distinction.  In  this  very  case  the  administratrix 
claims  only  to  present.  The  bishop  of  Lincoln  is  to 
judge  of  the  fitness  of  the  person  presented.  And  so  it 
is  in  all  presentative  livings,  whether  of  ecclesiastical  or 
lay  patronage.  The  bishop  of  the  diocese  in  which  the 
benefice  is  situate,-  is  to  examine  and  decide  upon  the 
fitness  of  the  presentee.  I  am  not  aware  of  any  au- 
thority which  has  determined  that  a  grant  by  an  eccle- 
siastical patron  of  a  presentative  living,  to  which  he  was 
entitled  in  respect  of  his  ecclesiastical  preferment,  is 
void,  although,  of  course,  he  cannot  grant  it  beyond  his 
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own  life.  In  Watson^  p.  53.  it  is  said  to  have  been  held,  1832* 
that  a  irrant  by  a  bishop  of  an  archdeaconry  for  twenty-  ^, '  ^^ 
one  years,  though  void  against  the  successor  and  the  _  v. 
king,  is  good  as  against  himself.  And  many  of  such 
grants  in  ancient  times  are  to  be  found  in  the  books  of 
•entries ;  I  will  not  trespass  upon  your  Lordships'  time  by 
stating  them  at  length,  but  merely  refer  to  the  books 
where  they  are  to  be  found:   The  King  v.  The  Abbot 

cf and  Another  (a),  Stanhope  v.  Bishop  of  London 

atid  Others  (ft),  Webster  v.  Archbishop  of  York  and  Wood- 
rqffe{c\  Hill  v.  Bishop  of  London  and  Others  {d\  Adam" 
son  V.  Bishop  of  Liticoln  and  Others  {e\  Overton  v. 
St/ddal  (g),  Bi/ng  v.  Bishop  of  Lincoln  {h).  Although 
there  does  not  appear  to  have  been  any  decision  in  these 
cases,  yet  Mr.  Justice  Ashhurst,  in  2  Term  Bep.  636., 
says  that  the  forms  of  legal  proceedings  are  evidence  of 
what  the  law  is.  In  one  case,  indeed,  that  of  London  v. 
Southwell  {i)j  the  pleadings  of  which  are  in  WincVs 
Entries^  810.,  it  was  held  that  an  advowson  did  not  pass 
by  a  lease  made  by  a  prebendary,  not  because  the  grant 
of  an  advowson  by  a  spiritual  person  was  illegal,  which, 
if  the  law  were  so,  would  have  been  a  short  answer  to 
the  case,  but  because  the  words  of  the  lease  were  not 
suflScient  to  comprise  it  And  in  the  case  of  Armiger  v. 
Bishop  rf  Norwich  and  Holland^  the  Court  said,  that  the 
grant  by  a  bishop  of  an  advowson,  though  void  under 
the  1  Eliz.  c.  19.  against  the  successor  and  the  queen, 
was  good  against  the  bishop  whilst  he  continued  to  hold 
the  see.  And  in  Poyner  v.  Charlton  (i),  it  appears  that 
the  grantee  of  a  dean  and  chapter  of  the  next  avoidance 
recovered  it  in  quare  impedit*     Much  stress  has  been 

(a)  Vet.  Intr.  no.  *    (s)  ^^'  ^^^*  '**• 

(b)  Wineb.%%s*     Hob.%zi.  (b)  Winch.  %sz. 
(£)  Co,  EnU  507.  (i)  Hob,  304. 

(d)  Co.Ent.s^*  (')  ^J^rfi^s. 

(e)  %  Brown,  133.     Rastalh 

laid 
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1892.        laid  by  the  counsel  for  the  Plaintiff  in  error,  in  the  case  of 
MiaiHovti     ^B^ph^on  v.  Governors  of  TamwortA  School  (a),  in  which 
•-  it  was  held,  that  in  the  case  of  a  donative,  the  right  of 

donation  descends  to  the  heir,  and  that  the  executor  has 
no  title,  which  the  Court  said  he  would  have  had  if  it 
"  had  been  a  presentative  living.  This  case  is  so  very 
miserably  and  scantily  reported,  that  it  is  impossible  to 
ascertain  the  grounds  of  the  decision.  It  does  not 
militate  against  the  general  rule  which  I  have  stated  in 
the  early  part  of  what  I  have  addressed  to  your  Lord* 
ships'  notice,  as  I  ha^  above  stated,  the  Court  in 
giving  their  judgment  in  the  case  of  Repington  ▼.  The 
Governors  ofTamworth  School^  said,  would  have  governed 
this  case  if  it  had  been  one  of  a  presentative  living. 

Another  ground  of  objection  taken  to  the  Plaintiff's 
claim  is,  that  admitting  the  vacant  turn  to  be  a  chattel, 
still  the  Plaintiff  is  not  entitled  to  present,  because  it  is 
said  the  prebendary  is  a  sole  corporation,  and  that  a 
sole  corporation  cannot  take  a  chattel  by  succession, 
except  in  the  case  of  the  king. 

That  a  sole  corporation,  except  in  the  case  of  the 
king,  cannot  take  a  chattel  in  succession,  is  true ;  but 
what  appears  to  be  the  fallacy  of  the  argument  in  this 
part  of  the  case  is,  that  the  prebendary  did  not  take  the 
void  turn  by  succession.  The  advowson  goes  to  the 
next  prebendary  by  succession ;  and  if  the  void  turn 
went  with  it,  it  must  be  as  a  part  of  the  advowson,  for  if 
disannexed  from  it,  and  a  chattel,  as  it  is  stated  by  the 
authorities  to  be,  he  could  not  take  it  It  appears  to 
me,  however,  that  the  moment  the  vacancy  happens,  it 
becomes  a  chattel  vested  in  the  then  prebendary  in  his 
individual  capacity,  and  passes  to  his  representatives  in 
the  same  manner  as  rent  or  any  other  fruit  of  the  pre- 
bend which  has  accrued  or  fallen  during  his  lifetime; 

{a)  %  WfiiOftf  150. 

and 
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And  for  this  I  would  refer  to  the  case  cited  in  Mr.  Jus<* 
tice  Holroi/d' s  judgment,  from  Co.  Lit.  99  c,  and  to  the 
passage  in  Fitz.^N.  B,  34.  N.,  that  if  a  vicarage  happen 
to  be  void,  and  before  the  parson  presents  he  be  made 
a  bishop,  yet  he  shall  present  to  the  vicarage,  because  it 
was  a  chattel  vested  in  him. 

With  respect  to  any  distinction  that  arises  from  the 
form  of  the  presentation  of  the  last  incumbent,  which  is  set 
out  in  S  Bingh.  279.,  supposing  your  Lordships  can  take 
qotice  of  it,  which  I  apprehend  your  Lordships  cannot, 
framed  as  the  record  in  this  case  is,  in  which  the  patron 
states  himself  to  be  prebendary  of  the  prebend  of  South 
Grantham^  anciently  founded  in  the  cathedral  church  of 
Saruniy  and  in  right  of  that  prebend  the  true  and  un- 
doubted patron  of  the  rectory  of  Welby  in  the  county  of 
Lincoln^  in  the  diocese  of  Lincoln,  I  am  not  aware  of 
any  determination  that  so  much  need  be  stated,  or  that 
the  common  form  which  is  to  be  found  in  1  Bum.  EccL 
LaWy  150.,  would  not  be  sufficient.  That  form  runs 
thus:  "  I  Sir  W.P.B,,  true  and  undoubted  patron  of 
the  rectory  of  the  parish  church  of  ,  in  the 

county  of  ,  and  in  your  diocese  of  ,  now 

vacant  by  the  death  of  A.  B,  the  last  incumbent  thereof," 
&c.;  but  though  that  form  be  necessary  where  the  pre-t 
aentatioq  i^  made  by  the  prebendary  himself^  it  does  not 
follow  that,  because  the  administratrix  cannot  use  that 
precise  form,  she  cannot  present  at  all.  In  the  common 
case  the  executor  or  administrator  cannot  use  the  precise 
form  used  by  the  patron.  It  must  of  course  be  adapted  to 
the  particular  situation  of  the  party.  In  considering  the 
answer  I  shall  give  to  your  Lordships'  question,  I  have 
confined  myself  to  the  matters  contained  in  this  record. 
Of  the  several  documents  stated  in  the  judgment  of  the 
noble  Lord  who  was  Chief  Justice  of  the  Court  of  Com- 
mon Pleas  when  the  case  was  determined  in  that  court, 
sve  have  no  judicial  notice.  They  were  not,  they  could 
.    VouVIIL  Nn  nol^ 
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1832.       not,  have  been  given  in  evidence  upon  this  record. 
1^   -  ^       Nothing  decisive  can  be  drawn  from  the  general  history 
«.  of  the  foundation  of  prebendal  churches,  or  the  iqppro* 

priation  of  livings  to  them ;  there  does  not  appear  Id 
have  been  any  general  mode  of  appropriation ;  they  are 
stated  to  have  been  made  to  the  body,  or  to  some  one 
particular  member  of  it.  Of  what  was  the  course  pur- 
sued in  the  case  before  us  we  have  no  judicial  notice^ 
nor  any  evidence,  either  judicially  or  otherwise^  respedr 
ing  the  will  of  the  founder.  Under  these  circumstances, 
therefore,  in  a  case  admitted  to  be  of  the  first  impres- 
sion, and  upon  which  no  precise  authority  can  be  found. 
It  seems  to  me  that  the  safest  course  is  to  ibUow  the  ge- 
neral rule  applicable  to  presentative  benefices.  My 
humble  answer  to  your  Lordships'  question  is,  that  the 
right  of  presentation  belongs  to  the  personal  represent- 
ative. 

LiTTLEDALE  J.  coucurred  with  the  majority  of  the 
Judges;  intimating,  that  he  saw  no  reason  for  altmog 
the  opinion  he  gave  in  the  court  below. 

Park  J.  When  the  case  out  of  which  the  questisn 
propounded  by  your  Lordships  for  the  opinion  of  his 
Majesty's  Judges  first  came  before  the  Court  c(t  Common 
Pleas  I  took  infinite  pains  by  reading  much  in  eccle- 
siastical history,  by  consulting  our  text  writers  (for  as  to 
decided  cases  there  are  none),  and  after  that,  after  hearing 
two  very  elaborate  arguments  at  the  bar,  and  long  consult- 
ations which  the  then  Lord  Chief  Justice  of  the  Common 
Pleas,  I  came  to  the  conclusion  that  Mrs.  RermeU^  as  ad- 
ministratrix of  her  deceased  husband,  was  not  entitled 
to  that  which  she  claimed ;  and  in  giving  which  opinion 
I  am  happy  to  say  I  concurred  with  Lord  Chief  Justice 
Best  (now  one  of  your  Lordships'  house),  and  Mr.  Jus- 
tice Burroughs  a  man  who  for  legal  knowledge  and  sound 
fmd  correct  understanding  was  of  no  ordininy  size*    To 
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err  in  judgment  with  two  sncli  Judges^  if  err  we  did, 
can  be  no  disgrace  to  any  man.  When  this  case  was 
removed  from  the  Common  Pleas  into  the  King's  Bench 
by  writ  of  error,  three  of  the  learned  Judges  of  that 
Court  reversed  the  judgment  of  the  Court  below  against 
the  opinion  of  Lord  Tenterden  the  Chief  Justice.  So 
here  again  the  Judges  were  three  to  one  against  the 
judgment ;  thus  four  Judges  were  opposed  to  four,  and 
therefore  we  need  not  wonder  that  this  case  has  found 
its  way  into  your  Lordships'  house.  I  have  again  heard 
this  case  argued  with  great  learning  and  ability  at  this 
bar.  I  have  considered  every  argument,  and  studied 
the  judgments  of  my  di£krent  learned  brethren,  and 
the  authorities  they  have  quoted;  and  though  I  do  not 
deny  that  my  mind  has  now  and  then  fluctuated,  whieh 
great  learning  and  great  ingenuity  at  the  bar  will  fre- 
queDtly  occasion,  I  have  arrived  at  the  same  conclusion 
I  did  in  the  Common  Pleas,  namely,  that  the  admi- 
nbtratrix  of  Mr.  Beimell  is  not  entitled  to  the  present- 
ation to  the  church  in  question,  the  advowson  of  which 
belonged  to  Mr.  Bennett  as  prebendary  in  right  of  his 
prebend  in  the  church  of  Salisbury^  and  that  is  the 
answer  I  propose  to  give  to  your  Lordships'  question. 
Before  I  enter  into  the  argument,  which  must  be  almost 
a  repetition  of  what  I  formerly  delivered,  and  which  is 
now  in  print,  I  hope  I  may  be  allowed  to  assert,  that 
had  any  thing  passed  either  in  the  Court  of  King's 
Bench  or  in  this  House  which  had  convinced  my  under- 
standing that  my  former  opinion  was  erroneous,  I  should 
be  one  of  the  first  to  acknowledge  my  mistake  and  to 
retract  my  judgment  I  have  done  so  on  two  other 
occasions  in  this  House,  and  shall  never  be  ashamed  to 
make  such  an  avowal,  for  none  but  a  weak,  nay  a  wicked 
mind  will  persist  in  error  if  the  understanding  and  more 
matured  reflection  convince  a  person  that  he  has  before 
formed  a  wrong  judgment*    It  is  admitted,  then,  that  it  is 
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not  necessary  for  your  Lordships  to  decide  upon  this 
record  who  has  the  right  of  presentation  to  the  living  in 
question.  The  point  is,  whether  Mrs.  RenneUj  as  ad- 
ministratrix to  her  deceased  husband  (which  must  be 
in  his  natural  capacity),  has  established  her  claim  to  a 
living  the  advowson  of  which  belonged  to  her  deceased 
husband  in  right  of  his  prebend  of  South  Grantham? 
Not  that  upon  that  question  I  have  not  a  clear  opinion, 
for  I  do  not  think  it  goes  to  the  crown,  as  it  was  surmised 
it  did,  but  I  think  it  goes  to  his  successor  in  the  stall 
or  prebend  in  the  church  of  Salisbury*  A  point  has  been 
much  insisted  and  argued  upon,  which  seems  to  me  to 
be  the  foundation  of  all  the  misconception  in  this  case ; 
but  it  is  a  point  upon  which  there  is  no  difference  of 
opinion,  namely,  that  in  the  case  of  lay  patronage  in 
the  events  which  have  happened,  the  patron  dying  after 
the  actual  vacancy,  the  personal  representative,  and  not 
the  heir,  would  have  been  entitled  to  the  presentation, 
because  in  merely  lay  patronage  the  church  having  be- 
come vacant  in  the  lifetime  of  the  last  possessor,  it 
thereby  became  a  chattel,  went  to  the  executor  as  per- 
sonal property,  being  severed,  and  therefore  no  longer 
remained  with  the  advowson  as  a  part  of  the  possessions 
of  the  heir  of  the  person  seised  of  the  advowson ;  and 
in  that  case  it  is  a  mere  question  between  the  represent- 
atives of  the  same  patron.  Of  this  law  there  is  now  no 
doubt,  grounded  upon  the  authority  of  decisions  and  of 
a  practice  long  known,  although  I  own  I  cannot  state 
or  discover  any  reason  very  satisfactory  to  myself  for 
deciding  that  the  void  turn  in  the  lifetime  of  the  patron 
is  a  mere  chattel,  when  the  question  arises  between  the 
heir  and  the  executor  of  a  natural  person.  For  Lord 
Coke^  in  his  first  Inst.  388.  a.  says,  *'  that  such  a  turn  is 
not  assets,"  and  therefore  nothing  can  be  made  of  it  for 
the  payment  of  debts :  therefore  the  rule  between  heir 
and  executor  cannot  depend  upon  considerations  of  that 
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sort.     But  I  agree  with  Lord  Tenterden  that  the  want        1832. 
of  a  satisfactory  reason  is  not  a  sufficient  ground  for     .  ~  ^ 

•^  ^  °  MiREHOUSE 

overturning  a  practice  long  established.    This,  however,      _    v, 
in  my  way  of  considering  this  case,  leaves  the  point  still 
open;    and   I   cannot  find  from   any   of  my   learned 
brethren  in  any  court  who  have  judicially  given  any 
opinion,  nor  from  any  industry  displayed  at  the  bar  in 
the  courts  below,  or  in  this  House,  nor  from  my  own 
laborious  reading  and  research  upon  this  subject,  that 
in  any  court  in  England  has  such  a  case  in  specie  ever 
been  decided.     The  question  is,  in  my  view,  whether 
lay  and  spiritual  patronage  are  not  to  be  considered  as 
standing  upon   a  very  different   footing.     That  facts 
similar  to  those  which  have  occurred  in  this  case  must 
have  existed  many  hundred  times,  no  man  can  doubt; 
and  that  ecclesiastical  patrons  thought  it  clear  one  way 
or  other,  roust  be  the  reason  why  no  decision  upon  such 
a  point  is  to  be  found  in  our  books.     I  myself  verily 
believe  that  till  this  claim  was  set  up  no  spiritual  person 
ever  imagined  that  those  rights  which  a  man  held  jure 
ecclesia  merely  could  be  exercised  by  others  after  his 
death,  the  words  of  the  grant  to  such  a  person  being 
'^  we  duly  and  canonically  invest  you  (not  your  exe- 
cutor, &C.)  in  and  to  the  said  prebend  and  canonry, 
and  invest  you  with  all  and  singular  the  rights,  mem- 
bers, privileges,  and  appurtenances  thereunto  belong- 
ing;"  otherwise  one  cannot  but  think  that  in  500  or 
600  years  such  a  claim  would  have  been  contested  and 
the  point  by  some  legal  decision  ascertained.     No  dis- 
tinction can  be  more  broadly  drawn  in  the  whole  law  of 
England  than  that  between  the  lay  and  spiritual  function 
and    character;  even  the  variety  of  cases  and  statutes 
quoted  by  my  learned  brothers,  who  have  gone  before 
me,  and  which  I  shall  not  fatigue  the  House  oy  wading 
through,    establish   the  distinction.      Cenain  personal 
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*      '  belong  to  the  other. 

MlK£HOUIE  ^ 

V.  The  transmission  of  church  property  also  stands 
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under  very  different  considerations  from  the  transmis- 
sion of  lay  property.  For  instance,  a  person  seised  of  a 
freehold  right  is  said  to  be  seised  in  his  demesne  asqfjee: 
a  clerg}'man,  as  in  this  declaration,  is  said  to  be  seised 
in  his  demesne  as  of  fee  in  right  of  his  prebend  or 
canonry*  I  cannot  deny  that  many  of  the  evils  and  ab- 
surdities, which  I  contemplate  by  giving  effect  to  Mr. 
RennelPs  claim,  will  also  arise  in  lay  patronage ;  because 
it  must  be  admitted,  that  by  giving  the  presentation  to 
the  personal  representative  of  a  lay  patron,  it  may  fall 
to  a  very  inferior  person  to  present ;  but  this  evil  arises 
out  of  the  unfortunate  situation  in  which  lay  patronage 
stands,  but  which,  I  contend,  ought  not  to  be  carried 
one  single  point  further,  especially  where  the  rule  hardly 
applies,  the  lay  patron  acdng  in  his  natural,  the  other  io 
tL  politic  or  corporate  character. 

What  was  the  origin  of  lay  patronage?  I  have 
looked  much  into  it,  and  the  result  of  all  my  researches 
is  this,  —  that  it  arose  in  the  infancy  of  society,  and 
under  these  circumstances,  that  though  the  appointment 
of  fit  persons  to  officiate  throughout  a  diocese  was  ori«« 
ginally  in  the  bishop,  yet  when  lords  of  manors  and 
other  great  men  of  old  were  willing  to  build  churcbe% 
and  to  endow  them  with  glebes  and  mansion-houses  for 
the  accommodation  of  fixed  and  resident  ministers,  the 
bishops,  for  the  encouragement  of  such  pious  undertake* 
ings,  were  content  that  those  munificent  persons  should 
have  the  nomination  to  churches  so  built  and  endowed 
by  them,  reserving  to  themselves  still  the  right  of  judg* 
ing  of  the  fitness  of  the  persons  so  nominated.  ^*  Si  quis 
ecclesiam  cum  assensu  diocesani  construxerit,  ei  jus 
^patronatus  acquiritur;"  and  hence  have  followed  a0  the 

con- 
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consequences  to  a  mere  lay  possession  or  property*       1832. 
Chattels,  where  chattels  ap  to  the  executor ;  the  riehts  of    . .  ~  -  " 
the  heir  to  the  heir,  in  cases  where,  by  the  common  law,     _    v. 
the  rights  of  the  heir  were  paramount  to  those  of  the  per- 
sonal representative.    But  still  the  question  recurs,  Do 
those  rules  apply  to  the  spiritual  patron,  and  can  the 
rights  and  property  which  belong  to  his  politic  cha- 
I'acter  be  dealt  witli  as  if  he  were  a  private  person  ?    Of 
thb  there  can  be  no  doubt,  that  in  our  law,  now,  and,  I 
hope,  ever,  lay  and  spiritual  patronage  will  be  upon  a 
very  different  footing. 

Bishop  Gibson^  in  his  Codex^  p.  757.,  decbively  tnakes 
this  distinction.  That  very  learned  prelate  says,  —  and 
his  authority  upon  subjects  of  this  nature  has  always 
been  considered  as  entitled  to  great  respect,  —  '^  The 
right  or  property  which  the  patron  has  in  an  advowson 
will  not  warrant  a  plea,  as  it  is  in  temporal  property,  (of 
course,  therefore,  the  bishop  is  contrasting  it  with  an 
advowson  in  spiritual  hands,)  that  he  is  seised  in  do* 
minico  suout  de  Jeodo^  but  only  de  feodo!*  The  reason 
dT  which  is  g^ven  by  Lord  Coke^  Co.  IaU  17*,  because  that 
inheritance  (viz.  an  advowson)  savoureth  not  de  domo^ 
and  cannot  serve  for  sustenance  either  of  himself  or  his 
household,  nor  can  any  thing  be  received  of  the  same 
for  defraying  of  charges.  And  in  the  case  of  London 
V.  The  Church  of  Southwell  (a),  where  the  words  of  the 
lease  were,  commodities,  emoluments,  profits,  and  ad- 
vantages to  the  prebend  belonging,  it  was  adjudged  that 
the  advowson  did  not  pass  by  the  said  words ;  because, 
said  the  Court,  all  the  words  used  imply  things  gain* 
fill,  which  is  contrary  to  the  nature  of  an  advowson  ^e* 
gularly.  Why  is  this  so  ?  I  say  it  is  so  because  an 
advowson  in  the  hands  of  a  sole  corporator,  a  t:hurch* 
man,  is  not  a  matter  of  profit^  but  of  naked  trust  Inerely  t 

(a)  lfe^.304* 
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18S2.  and  ifae  churchman  who  has  an  advowson  appendant  to 

J.     '  an  ecclesiastical  di£;nity,  has  it  as  a  mere  matter  of  trusty 

V,  injure  ecclesiiBf  which  he  can  only  exercise  for  the  benefit 
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and  advantage  of  the  church  of  which  he  is  a  member, 
and  of  which  only  as  a  member  of  the  church,  could  he 
have  a  right  to  dispose.  Mr.  Rennelly  therefore,  had 
only  a  right  as  member  of  the  church  of  Salisburyj  and 
the  moment  he  expired,  all  his  rights  as  a  member  of 
that  church  ceased.  Suppose,  instead  of  his  death,  he 
had  resigned  his  prebend  in  South  Grantham^  having 
omitted  to  fill  up  this  living,  could  it  have  been  for  a 
moment  alleged  that  he  still  had  a  right  to  it  as  fruU 
fallen  during  his  holding  the  prebend. 

Am  I  right  in  stating  to  your  Lordships  that  this  is  a 
matter  of  trust  only,  for  upon  that,  much  of  the  argu- 
ment has  turned  ?  I  wish  to  found  myself  again  upon 
the  authority  of  Bishop  Gibso7i.  On  this  point,  in 
pp.  757i  758.,  founding  himself  on  the  authority  of  Lord 
Cokcj  even  in  cases  of  lay  guardian  in  socage,  the  patron 
shall  not  present  to  an  advowson,  because  he  can  take 
nothing  for  it,  and  by  consequence  he  cannot  account  for 
it;  and  by  the  law  he  can  meddle  with  nothing  he 
cannot  account  for.  Which  said  doctrine  and  the  plain 
tendency  thereof  are  exactly  agreeable,  not  only  to  the 
nature  of  advowsons,  which  are  merely  a  trust  vested  in 
the  hands  of  the  patrons,  by  consent  of  the  bishop,  ^r 
the  good  of  the  church  and  of  religion^  but  also  to  the 
express  letter  of  the  canon  law,  the  rule  of  which  Is^jus 
patronatus  cum  sit  spirituali  annexum  vendi  vel  emi  non 
potest.  In  another  place,  the  bishop  says,  they  are 
mere  trusts  Jbr  the  benefit  of  mcn^s  souls. 

If  this  be  so  in  the  origin  of  these  things,  even  as  to 
lay  patronage,  however  the  exercise  of  the  right  of  sell- 
ing advowsons  and  next  presentations,  when  the  churches 
are  full,  may  have  grown  up,  am  I  not  right  in  stating 
lo  your  Lordships  that  great  difference  exists  between 

lay 
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Isiy  and  ecclesiastical  patronage;  and  though  it  may  now        1832. 
be  impossible  to  shake  the  custom  of  makinc:  profit  of   J-   ^ "    • 
advowsons  in  the  hands  of  laymen,  the  other  has  always  v. 

been  considered  as  a  mere  trust,  to  be  exercised  by  the  Kbhkbll. 
patron  for  the  benefit  of  the  church,  for  the  due  dis*- 
charge  of  which  he  alone  is  to  look,  which  he  alone*  is 
competent  to  consider  with  a  view  to  the  welfare  and 
advantage  of  religion,  in  this  respect  committed  to  his 
sole  care,  and  upon  which  his  personal  representative 
may  be  absolutely  unable  to  form  a  judgment 

It  may  appear  to  your  Lordships  a  low  and  unfit 
argument  to  state  to  this  house,  but  when  I  gave  my 
judgment  in  the  Court  below,  I  thought,  and  I  think  so 
still,  that  it  is  one  of  vital  importance  to  the  interests  of 
that  church,  which  every  good  maii  must  love  and 
revere,  and  to  which  I  have  never  received  a  specious 
answer,  except  that  the  same  inconvenience  may  occur 
in  lay  patronage,  and  which  I  admit,  —  Suppose  a  pre- 
bendary dies  insolvent  as  well  as  intestate,  and  that  all  his 
next  of  kin,  as  they  probably  would  in  such  a  case,  re- 
nounced administration,  and  that  his  butcher,  baker,  or 
other  inferior  tradesman,  being  a  creditor,  took  out 
administration:  must  such  a  person  present?  is  such  a 
person  capable  of  forming  a  correct  judgment  of  a 
person  fit  for  the  care  of  souls  ?  and  yet  I  defy  the  in* 
genuity  of  man  to  get  out  of  the  dilemma;  for  if  Mrs. 
Rennell  is  to  present,  the  butcher  or  baker  must,  under 
the  circumstances  supposed,  have  exactly  the  same  right. 
I  lament  that  the  same  consequences  would  follow  in  lay 
patronage,  but  I  am  quite  sure  till  compelled  by  the 
judgment  of  your  Lordships'  house,  I  cannot  consist- 
ently with  my  feelings  to  your  Lordships  nor  to  myself 
declaring  a  judicial  opinion,  advise  that  such  lamentable 
consequences  should  be  carried  one  step  further.  That 
the  presentation  now  under  consideration  is  not  assets 
of  value  is  •quite  clear ;  it  may  be  a  chattel,  but  in  the 

hands 
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lSS2f      hands  of  an  eoclesiasiic,  a  chattel  of  mere  tnitl.    Itf 
Mftgpnnffl    ^  admitted  by  every  Judge  and  by  every  counsd  that 


V.  has  spoken  upon  this  subject^  that  there  is  a  total 

^^'^     of  our  law  books  during  the  whole  period  of  oar  ascer- 
tained law  df  Englandf  upon  this  precise  pointy  althoa^ 
ctrcumstaoces  similar  to  the  present  most  have  existed 
,  many  times,  and  this  to  me  is  a  strong  convincing  proof 

that  till  these  days  of  novelty  no  such  idea  was  ever 
entertained  upon  thb  question^  and  I  verily  believe  that 
no  man  npw  living  ever  before  heard  of  such  a  claim, 
being  advanced*  Nothing  I  think  can  be  put  in  a 
stronger  light  than  was  done  by  my  learned  brother 
Bwrough  when  this  case  was. before  the  Court  of  Com« 
mon  Pleas.  The  allegations  of  this  declaration  aie^ 
that  the  late  prebendary  in  hb  lifetime  and  at  bis  death 
was  seised  of  the  prebend  or  canonry  founded  in  the 
church  of  Sarum^  with  its  appurtenances,  to  which  aaid 
prebend  the  advowson  of  tlie  said  rectory  of  the  parish 
church  of  tVelby  belongs,  in  his  demesne,  as  of  fee»  in 
right  of  the  said  prebend  or  canonry.  By  the  law  of 
England^  a  prebendary  or  canon  is  an  ecclesiastical  sole, 
corporation.  As  such  he  can  have  no  heir,  he  can  have 
no  personal  representative :  as  such,  his  preb^idal 
rights  or  property  cannot  go  either  to  his  natural  heir  or 
to  hb  personal  representative.  Where  then  must  they 
go  ?  to  his  successor.  In  their  corporate  capacities,  in 
estimation  of  law,  the  predecessor  and  successor  being 
one,  it  b  a  continuance  of  the  same  corporate  body» 
A  prebendary  or  canon  is  a  corporator  in  two  respects ; 
in  one  respect,  as  a  member  of  the  corporation  of  dean 
and  canons.  He  is  one  of  the  chapter,  having  sedem  in 
ecde&ia  et  vocem  in  capihdo :  and  he  is  a  corporator  sole 
as  prebendary.  In  every  relation  in  which  he  stands  to 
the  church,  he  is  a  corporator. 

I  do  not  presume  to  state  to  your  Lordships  any 
thing  particular  respecting  the  constitution  of  thi$  tanoni7» 
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^fSouik  Oranthamy  though  much  pains  h^ve  been  Uken 
respecting  it  bj  Lord  C.  J.  Best  and  Mr.  J.  Burrough  in 
the  Court  below ;  because,  though  there  be  no  doubt  of 
the  authenticity  of  the  documents  from  whence  theii* 
information  was  drawn,  yet  we  are  not  judicially  inr 
formed  of  the  foundation  of  this  particular  prebend* 
When,  therefore,  in  this  declaration,  the  prebendary  is 
said  to  be  seised  in  his  demesne  as  of  fee  in  right  of  his 
canonry,  it  cannot  be  meant  a  seisin  to  him  and  his 
heirs ;  for,  as  a  canon^  he  has  no  heir,  it  must  thei*efbre 
mean  to  him  and  his  successors.  We  find,  in  all  our 
law  books,  the  same  law  that  I  hate  above  stated  as  to 
ecclesiastical  sole  corporations,  from  the  highest  to  the 
lowest  order  of  the  church.  Thus  it  is  always  said,  the 
freehold  is  vested  in  the  spiritual  incumbent;  but  if  we 
could  suppose  it  vested  in  him  in  his  natural  capacity  on 
bis  death,  it  might  descend  to  his  heir,  which  cannot  be; 
the  law  has,  therefore,  wisely  ordained,  that  the  spiritual 
person,  as  such,  shall  never  die,  any  more  than  the  king, 
by  making  him  and  his  successors  a  corporation.  By 
which  means,  all  tights  are  preserved  entire  to  the  sue- 
cessor :  for  the  present  incumbent  of  a  spiritual  charge 
and  his  predecessor,  who  lived  centuries  ago,  are^  in 
law,  one  and  the  same  person ;  but  if  the  personal  re* 
presentative,  or  even  the  natural  heir  were  to  intervene 
tfa^  succession  would  be  broken.    1  Black.  Com.  470. 

The  position  of  Lord  Tenterden  agreeing  with  the 
Hilarity  of  the  Court  of  Common  Pleas,  though  differ- 
ing from  his  own  more  immediate  brethren,  has  put  this 
case  in  a  strong  and  luminous  point  of  view.  "  It  is 
clear,"  says  his  Lordship,  ^*  that  the  administratrix  can- 
not present  in  right  of  the  prebend,  because  the  prebend 
is  not  vested  in  her.  If,  therefore^  she  be  allowed  to 
present,  she  must  present  in  a  right  difierent  from  that 
hi  which  the  intestate  would  have  presaited,  and  this 
wiU  not  be  conformable  to  the  general  rights  of  an  ad* 
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ministrator,  which  are  those  only  that  belonged  to  the 
person  or  personal  property  of  the  intestate.  She  is  the 
administratrix  of  the  personal  rights  and  property  of  the 
intestate ;  but  I  find  no  authority  for  saying  that  she  is 
the  administratrix  of  his  politic  rights  or  property  also. 
If,  in  the  case  before  the  Court,  it  be  held  that  the  ad- 
ministratrix is  entitled  to  present,  it  cannot  be  denied 
that  a  right  generally  annexed  to  a  prebend  will,  in  the 
particular  instance,  be  exercised  not  merely  by  a  person 
who  has  not  the  prebend,  but  by  a  person  claiming  as  if 
he  from  whom  the  title  is  derived,  and  who  had  the 
advowson  in  his  politic  capacity  only,  had  in  part  held 
it  in  his  natural  capacity ;  a  decision  to  this  effect  will 
be  contrary  to  the  nature  of  the  right." 

Some  stress  was  laid  in  arguing  this  case  upon  the 
Stat  of  21  Hen.  8.  c.  11.,  and  I  own  I  was  at  first  im- 
pressed with  the  argument  arising  upon  it.  But,  upon 
considering  the  statute,  and  the  motive  for  making  it,  it 
now  appears  to  me  to  have  no  bearing  upon  the  case* 
The  statute  was  made  at  the  dawn  of  the  reformation ; 
and  it  appears  that  the  then  heads  of  the  church,  follow- 
ing in  that  respect  the  example  of  the  see  of  Rome,  ex- 
ercised or  endeavoured  to  keep  in  their  hands  the 
temporalties  of  the  church,  which  belonged  to  tliem  in 
their  corporate  character,  whether  aggregate  or  sole, 
an  unreasonable  time  for  their  private  benefit,  to  the 
great  ruin  and  impoverishment  of  persons  appointed  to 
livings :  the  statute  deprived  them  of  that  right,  and  gave 
the  benefit  to  the  new  incumbent  from  the  death  of  the 
last,  and  to  the  executors  of  such  new  incumbent  if  he 
should  happen  to  die  before  he  realised  those  interests 
which  the  statute  thus  gave  to  him.  Much  stress  has 
also  been  laid,  both  at  your  Lordships'  bar  and  at  the 
bar  of  the  Courts  below,  by  the  options  of  the  archbi- 
shops, which  I  admit  are  allowed  to  be  the  subject  of 
devise,  and  may  go  to  executors.    But,  I  answer,  tbey 

are 
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are  anomalies  in  the  law^  and  the  exception  proves  the 
general  rule.  They  were  originally,  Mr.  Justice  Black'* 
stone  thinks,  derived  from  the  legative  power  formerly 
annexed  by  the  popes  to  the  metropolitan  of  CarUerbuty^ 
and  that  right  has  been  continued  to  the  archbishops  in 
their  respective  provinces  of  Canterbury  and  York  even 
after  the  power  of  the  popes  has  ceased  in  this  country. 
But  all  these  anomalies,  I  again  repeat,  support  my 
general  argument  to  shew  that  the  rights  of  lay  and 
ecclesiastical  persons  stand  upon  a  totally  different 
foundation,  and  that  the  law,  attaching  as  it  may  upon 
property  of  this  description  in  the  hands  of  a  lay  person, 
does  not  attach  upon  the  same  species  of  property  in 
the  hands  of  one  who  holds  Jure  ecclesice. 
.  The  case  from  2  Wils.  150.,  Bepington  v.  Tlie  Go- 
vernors ofTamworth  School  has  been  much  pressed,  but 
it  is  difficult  to  ascertain  the  grounds  of  that  judgment ; 
it  was  a  case  of  a  donative,  and  Lord  Tettterden  thinks 
that  the  decision  may  have  proceeded  on  the  ground 
that  the  Court  thought  the  rule  as  to  presentative  bene^ 
fices  in  lay  hands  not  well  founded,  and,  therefore,  not 
to  be  extended.  A  donative,  however,  is  of  a  very  pe- 
culiar nature;  and,  therefore,  any  decision  respecting 
that  may  be  considered  as  anamolous  also.  And,  in- 
deed, Mr.  Justice  Blackstone^  speaking  of  donatives, 
considers  them  as  exceptions;  for  he  says,  these  ex- 
ceptions to  general  rules  and  common  right .  are  ever 
looked  upon  by  the  law  in  an  unfavourable  view,  and 
construed  as  strictly  as  possible.  I^  therefore,  the 
patron  (of  a  donative)  in  whom  such  peculiar  right  re- 
sides does  once  give  up  that  right,  (by  presenting  his 
clerk  to  the  bishop,  and  procuring  institution  and  in- 
duction,) the  law,  which  loves  uniformity,  will  interpret 
it  to  be  done  with  an  intention  of  giving  it  up  for  ever, 
and  will,  therefore,  reduce  it  to  the  standard  of  other 
ecclesiastical  livings*     The  ground  of  my  opinion  is, 

that 
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that  thxM  species  of  interest  in  the  case  of  spiritual  pa- 
trons, whether  aggregate  or  sol^  is  a  mere  personal 
trnst  to  be  exercised  by  him  or  them  in  the  spiritual 
character  which  he  cannot,  consistently  with  his  high 
duty  if  he  be  a  sole  corporator,  either  devolve  upon 
another  during  his  life,  or  at  his  death  leave  to  be  ex- 
ercised by  his  heir  or  personal  representative.  He  hdds 
jure  ecdesUs^  and  in  that  right  only ;  and  if  he  had  it 
not  in  that  right,  he  could  not  have  it  at  all ;  and  when 
he  dies,  all  bis  rights,  powers,  and  privileges  derived 
from  the  church  absolutely  cease  as  if  he  had  never  ex- 
isted. This  is  no  new  notion ;  for  that  laborious  and 
learned  writer  upon  ecclesiastical  law.  Dr.  Bum^  in  his 
vol.  ii.  7th  ed*  p.  92.,  tit  Deam  and  Copiers,  —  Dr. 
Godoipkin^  having  said  that  after  the  death  of  a  pre- 
bendary the  dean  and  chapter  shall  have  the  profits,  but 
by  the  statute  28  Hen.  8.  *^  the  profits  of  a  prebend  dur^ 
ing  the  vacation  shall  go  to  the  successor,"  —  Dr.  Bum 
reconciles  this  apparent  contradiction  thus,  which  bears 
on  the  discussion  now  before  your  Lordships :  ^  the 
issues  of  those  possessions,  which  he  has  in  <x>mman 
with  the  rest  of  the  chapter,  (that  is,  a  corporation  ag- 
gregate,) shall  after  his  death  be  divided  amongst  the 
surviving  members  of  the  chapter;  but  the  profits  of 
those  possessions,  which  he  has  in  his  separate  capacity 
as  a  sole  corporation  of  himsdf,  shall  be  and  enure  to 
successor.''  Dr.  Bum  seems  well  supported  in  this  dis^ 
tinotion  by  the  case  of  Young  v.  Laptch.  (a) 

Therefore,  if  a  member  of  a  chapter,  which  is  an  ag- 
gregate corporation,  should  die  after  a  living  had  become 
vacant,  it  seems  to  me  that  his  personal  representative 
might  as  well  contend  for  a  voice  in  the  chapter  as  to 
the  filling  it  up,  as  that  such  representative  might  have 
k  to  himself  exclusively,  where  a  living  belonged  to  him 
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•8  a  sole  corporator  merely;  although  Dn  Bum  more  18S2. 
|usUy  says,  it  would  go  to  the  surviving  members  of  the  Mi-g«o^^ 
chapter ;  in  the  other  to  the  successor.  When  Bishcp  _  v. 
Gibson  says,  *^  advowsons  may  be  granted  by  deed  or 
will,"  &c  he  is  evidently  speaking  of  lay  patronage  only, 
fi>r  he  adds,  **  This  general  rule  is  to  be  understood 
with  limitations,  that  it  extends  not  to  ecclesiastical  per- 
sons of  any  kind  or  degree  who  are  seised  of  advowsons 
in  right  of  their  churches;  all  these  being  restrained  as 
to  bishops  by  stat.  1  £/i2.,  and  next  by  IS  Eliz.  from 
making  any  grants  but  of  things  corporeal,  of  which  a  rent 
or  annual  profit  may  be  reserved ;  and  of  that  sort  ad-> 
vowsons  and  next  avoidances,  which  are  incorporeal  and 
lie  in  grant  cannot  be."  This  distinction  between  laity 
and  clergy  pervades  every  page  of  our  ecclesiastical  his- 
tory, and  those  well  versed  in  the  history  of  our  vener- 
able church  will  immediately  recognise  the  justice  and 
accuracy  of  those  principles  I  have  been  endeavouring 
to  establish.  It  is  well  known  that,  in  the  early  periods 
of  the  church  history  of  this  country,  the  parochia  or 
piu*ish  was  the  episcopal  district.  The  bishop  and  his 
cleigy  lived  together  at  the  cathedral  church,  and  all  the 
tithes  and  oblations  of  the  faithful  were  brought  into  a 
common  fund  for  the  support  of  the  bishop  and  his  col- 
lege of  presbyters  and  deacons,  for  the  repair  and  orna- 
ment of  the  church,  and  for  other  works  of  piety  and 
charity.  At  this  time,  and  in  the  infancy  of  society, 
the  stated  ordinances  of  religion  were  performed  only  in 
these  single  choirs,  to  which  the  people  of  each  whole 
diocese  or  parochia  resorted,  especially  at  the  more 
solemn  i^easons  of  devotion.  But,  in  order  to  supply 
the  inconvenience  of  distance  from  the  mother  church, 
the  bishop  was  wont  to  send  forth  some  of  his  clergy  to 
preach  and  dispense  the  word  and  sacraments;  and 
these  missionaries  returned  to  give  the  bishop  a  dne 
account  of  their  labours  and  success^    As  the  wants  ofj 
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society  for  spiritual  instruction  increased,  and  when  the 
members  of  the  episcopal  college  found  it  inconvenient 
to  go  forth,  certain  churches  were  allotted,  some  by 
laymen,  (where  they  had  the  patronage  given  them,  as 
a  compensation,  for  having  built  and  endowed  churches, 
and  hence  the  origin  of  lay  patronage,  as  before  shewn,) 
some  by  the  bishops  to  the  prebendal  body  at  large, 
some  to  one  particular  member  of  the  body,  all  which 
may  be  seen  by  those  who  will  take  the  trouble  of  look- 
ing into  the  ancient  records  of  the  church.  Thus,  these 
churches  which  were  not  in  lay  hands,  became  pre- 
bendalsy  and  the  supply  of  the  duty  was  left  to  the 
aggregate  corporation  where  the  perpetual  advowson 
was  in  the  whole  community  of  the  dean  and  chap- 
ter; or  to  that  sole  corporation  or  single  canon  or 
prebendary,  who  was  to  have  his  prebend  or  exhibition 
from  it  In  process  of  time  the  representative  curates, 
who  were  to  account  for  their  proGts,  and  only  to  re- 
ceive a  small  stipend  for  their  services,  were  so  ill  paid, 
that  the  bishop  obliged  his  clergy,  who  had  such  ad- 
vowsons,  to  retain  fit  and  able  capellans,  vicars,  or 
curates  (for  these  are  all  nearly  of  the  same  import), 
with  a  competent  salary.  This  failing,  the  bishop  again 
interfered,  and  obliged  the  clergy,  (that  is,  the  chapters, 
or  the  single  prebendary,  in  whom  the  perpetual  advow- 
son in  right  of  the  chapter,  or  in  right  of  his  prebend, 
of  which  he  was  seised ^wr^  ecclesicc  was  vested,)  to  make 
the  presentation  to  spiritual  persons  to  be  endowed  and 
instituted,  who  should  thenceforth  have  no  more  de- 
pendence upon  their  spiritual  than  others  had  upon  their 
lay  patrons,  with  a  competent  maintenance  to  be  as- 
signed by  the  bishop.  Much  of  this  information  may 
be  inferred  from  the  statutes  15  Rich*  Q.  c.6.  and  the 
4s  Hen.  ^,  c.  12.  I  have  not  thought  it  necessary,  in 
giving  this  detail  to  your  Lordships,  to  refer  to  authori* 
ties;  but  what  I  have  advanced  will  be  found  as  the 
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early  history  of  our  church  in  various  books  well  worthy 
the  attention  of  the  curious,  such  as  Spdman  de  non 
iemerandis  Ecdesiis^  Bishop  Kennett  on  Impropriation^ 
and  Bum^  tit  Appropriation,  But  I  have  presumed  to 
trouble  your  Lordships  with  this  short  history  of  the 
churchy  because  it  seems  to  me  to  prove  incontrovertibly 
that  what  is  thus  vested  in  the  church  for  spiritual  pur- 
poses vests  in  them  as  a  body  politic,  and  can  never  be 
allowed  to  fall  into  the  common  private  stock  of  the 
body  at  large,  or  of  the  individual  sole  corporator. 
And  it  will  be  found  that  what  is  said  of  the  church  at 
large  is  no  less  true  of  the  church  of  Salisbury^  as  was 
luminously  shewn  by  Lord  Wynford  and  Mr.  Justice 
Burrotdgh  in  the  court  below. 

Thus,  then,  an  ecclesiastical  person  during  his  incum- 
bency is  entitled  to  all  the  profits  that  may  fall  of  a 
chattel  nature.  But  when  a  living  falls  vacant,  to  which 
he  has  a  presentation  in  right  of  his  church,  as  it  is  not 
a  matter  of  profit,  he  merely  presents  quasi  incumbent. 

I  have  shewn  to  your  Lordships,  that  the  living  in 
the  present  case  was  probably  endowed  out  of  the  pre- 
bend, or  the  advowson  attached  to  the  prebend  of  South 
Grantham ;  in  either  case  the  prebendary,  as  a  sole  cor- 
porator for  the  time  being,  has  the  right  of  presentation ; 
and  upon  the  avoidance,  he  may  present  in  right  of  his 
church;  he  presents  as  a  trustee;  the  trust  is  personal, 
without  profit,  and  cannot  be  transmitted. 

How,  then,  can  a  private  personal  representative  of  a 
deceased  prependary,  who  dies  after  avoidance,  but  be- 
fore presentation,  claim  the  presentation?  Is  it  that  he 
makes  it  a  chose  in  action,  out  of  which  to  pay  the  debts 
of  testator  or  intestate  ?  That  cannot  be,  for  it  is  not 
assets.  Does  he  claim  to  present  because  this  trust  had 
devolved  upon  him,  or,  as  it  were,  became  vested  in,  the 
testator  or  intestate?    The  trust  has  indeed  devolved 
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1SS8*  upon  him,  but  not  in  his  own  right;  but  ob  the  declar- 
ation truly  states,  in  right  of  his  prebend ;  the  present- 
ation is  in  him,  not  for  bis  own  use  or  benefit,  but  for 
the  use  and  benefit  of  the  church,  confided  to  his  spi- 
ritual, not  to  lay  hands,  for  the  dignity  and  ornament  of 
the  church,  —  a  trust  which  he,  and  he  only,  must 
execute  upon  his  great  personal  responsibility,  for  the 
cure  of  souls,  and  for  the  advancement  of  the  interests 
of  religion,  — a  duty  which  his  personal  representative 
in  his  natural  capacity  cannot,  in  law,  be  deemed  quali- 
fied to  discharge. 

I  fear  I  have  fatigued  your  Lordships  with  the  length 
of  the  argument ;  but  as  some  of  my  brethren  unfortu- 
nately difier  from  me,  I  could  not  satisfy  my  conscience 
upon  the  great,  and,  as  I  think,  awfully  monientous 
question,  without  satisfying  your  Lordships  that  I  have 
not  come  to  the  conclusion  I  have  done  without  most 
anxious  consideration  and  deep  research.  The  result, 
then,  of  my  opinion  is  this,  that  whatever  is  attached  to 
a  spiritual,  sole,  politic  body,  sinks  with  the  death  or  re- 
signation of  the  party  who  possesses  that  right. 

Bayley  B.  As  the  opinion  I  delivered  when  this  case 
was  before  the  Court  of  King's  Bench  is  in  print,  and 
as  I  see  no  reason  to  vary  from  any  of  the  grounds -upon 
which  that  opinion  was  founded,  I  shall  not  be  oUiged 
to  detain  your  Lordships  at  any  considerable  length.  I 
take  the  general  rule,  with  the  single  exception  of  bene- 
fices in  the  gift  of  bishops,  to  be,  that  when  a  benefice 
becomes  vacant,  the  right  to  present  is  immediately  de- 
tached from  the  estate  which  gives  that  right ;  it  vests  as 
a  mere  personal  power  of  presenting  in  the  individual 
who  bad  the  right  of  patronage  at  the  time  that  vacancy 
occurred,  and  will  continue  in  him  and  his  personal  re- 
presentatives, let  what  will  become  of  the  estate  which 
gave  such  right.    Therefore,  if  the  right  to  present  to 


IN  THE  Second  Year  op  WILLIAM  IV.  Ul 

an  advowson  appendant,  or  an  advowson  in  gross,  when        18M* 
a  vacancy  occurs,  be  in  tenant  in  fee  or  tenant  in  tail,     A|_'  ~'*\ 
and  he  die  without  pif^eseniing,  though  the  estate  will  9. 

pass  to  his  heir  or  devisee  in  the  one  case,  and  to  the  Rw*"- 
issue  in  tail  or  remainder-man  in  the  other,  the  right  to 
present  will  devolve  upon  his  executor  or  administrator. 
F.  N.  B.  SS.  P.  34.  B.  Co.  Lilt.  388.  Dif.  £83  a. 
€1  Hen.  7.  pi.  6.  Bro.  Present,  a  FEglise,  34.  If  the 
right  to  present  when  a  vacancy  occurs  be  in  tenant  j»f»* 
atUer  viV,  or  in  a  termor,  and  before  he  present  ceUuy 
que  vie  dies,  or  the  term  expires,  so  that  the  estate  which 
gave  him  the  right  to  present  is  gone,  that  right  ne« 
vertheless  remains  in  him,  and  he  may  still  present 
F.N.B.Si>B.  Bra.Pres.deEglisej22.  Again,  if  hus-^ 
baud  and  wife  be  seised  in  fee  or  in  tail,  or  in  right  of 
dower,  in  right  of  the  wife^  and  the  church  become  void, 
and  the  wife  die  before  the  husband  present,  though  the 
fee  descends  upon  her  heir,  or  the  estate  tail  passes  to 
the  heir  in  tail,  or  the  estate  in  dower  ceases,  the  right 
to  present  remains  in  the  husband.  21  Hen.  6.  B. 
38  Hen.  6.  36.  B.  14  Hen.  4.  12.  Bro.  Pres.  d  FEgUsey 
pL  92.  Co.  Litt.  120.  And  if  a  vicarage  become  va- 
cant, and  the  person  to  whom  the  right  of  present- 
ing belong  be  made  bankrupt  (whereby  his  right  in 
the  patronage  ceases,)  he  shall  nevertheless  present. 
F.  N.  B.  34.  N.  So,  had  Mr.  Rennell  been  presented  to  a 
bishopric,  would  he  have  lost  the  right  ?  The  general 
rule,  however,  is  not  disputed ;  but  its  application  to  the 
present  case  is  denied,  and  the  ground  of  that  denial  is, 
first,  because  Mr.  Rennell  was  a  spiritual  corporation, 
and  had  this  right  of  presentation  annexed  to  a  spiritual 
dignity,  and  clothed  with  a  spiritual  trust.  My  answer 
is,  that  though  Mr.  Bennett  was  a  spiritual  person, 
the  dignity  to  which  the  right  of  presentation  was  at- 
tached, was  not  in  its  creation  spiritual ;  and,  that  if  it 
were,  it  was  not  clothed  with  any  spiritual  trust    Mr. 
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R's  dignity  was  a  prebend  only ;  and  at  common  law  a 
lajfman  might  he  prebefidary.  Bland  v.  Maddox.  (a)  A 
prebendary  has  no  cure  of  souls;  he  is  called  ^*  pre- 
bendary/' because  his  duty  isprebere  auxilium  episcopo. 
He  has  his  possessions  annexed  to  his  prebend  to  enable 
him  to  provide  for  himself  and  his  family.  It  is  only  by 
the  restraining  statutes  that  he  is  prevented  from  alien- 
ating, with  consent  of  patron  and  ordinary,  all  bis  pos- 
sessions to  the  disherison  of  his  successor ;  and  he  has 
of  himself  the  full  power  of  alienating  tliem  so  as  to 
bind  himself;  and  it  is  not  of  necessity  tliat  he  should 
have  any  possessions.  3  Rep.  75  b.  Dy,  61  b.  pi.  SO. 
60Ed.S.  ^6.  2  Roll.  Ab.  S4L  It  is  only  under  13  & 
14  Car.  2.  c.  4.  s.  14.  that  he  need  be  in  holy  orders. 

But  admitting  that  a  prebend  were  a  spiritual  dignity, 
does  it  follow  that  church  preferment  in  the  gift  of  the 
prebendary  in  right  of  his  prebend,  is  clothed  with  a 
spiritual  trust  ?  Is  the  spiritual  preferment  to  which  a 
bishop  is  entitled  in  right  of  his  see,  clothed  with  any 
spiritual  trust  ?  May  he  not  grant  away  the  next  avoid- 
ance of  any  church,  though  the  advowson  be  in  gross, 
which  he  as  bishop  is  entitled  to  fill,  or  as  many  avoid- 
ances as  shall  happen  within  his  own  time  7  and  will  not 
such  grant  bind  himself?  Watson  says  he  may  make  the 
grant,  and  it  will  bind  him.  Watson^  c.  10.  p.  135,  136. 
c.  45.  p.  873.  If  an  advowson  be  appendant  to  a  manor 
usually  let,  and  a  lease  be  made  thereof,  it  will,  at  all 
events,  bind  the  bishop  who  made  it,  and  his  lessee  shall 
present.  Gibson^  793.  says,  "  Advowsons  may  be  granted 
by  deed  or  will,  either  for  the  inheritance,  or  one  or 
more  turns.  But  this  extends  not  to  ecclesiastical 
persons  seised  in  right  of  their  churches,  nor  to  colleges 
or  hospitals  seised  in  right  of  their  charter;  for  they  are 
so  far  restrained  by  the  statutes  of  Eliz.j  that  their  grants. 
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though  confirmed,  will  not  bind  their  successors.  But 
they  will  bind  the  grantors  for  their  own  times."  And 
if  it  be  made  conformably  to  the  statutes,  it  will  bind 
the  successors.  Watson,  c,  10,  p.  1»7.,  c.  45.  p.  875, 
876.  In  Smallwoody,  Bishop  of  Coventry  (a)^  the  bishop 
had  made  a  grant  of  the  next  avoidance  of  an  arch- 
deaconry, (a  spiritual  dignity,)  and  he  afterwards  dis- 
turbed the  grantee ;  the  grantee  died,  and  his  executor 
brought  a  quare  impedit^  and  the  bishop's  grant  was  held 
good,  and  the  executors  had  judgment.  In  FoorJCs 
case  (6),  a  prebendary  of  this  very  church  made  a  leftse 
of  a  rectory,  parcel  of  his  prebend,  for  seventy  years. 
The  dean  and  chapter  confirmed  it  for  fifty-one  years. 
The  successor  disputed  it  within  fifty-one  years.  Watson 
says,  it  would  have  been  good  for  his  own  time  without 
confirmation;  Watson^  ^S\.\  and  all  the  Court  (except 
Griffin\  held  it  good  for  fifty-one  years.  In  Ldondon  v. 
Chapter  of  Southwell  {c\  where  plaintiff  claimed  in  quare 
impcdit  as  lessee  of  a  prebend  to  which  the  advowson 
belonged,  the  question  was,  whether  the  lease  had  words 
sufficient  to  carry  the  prebend  or  not ;  and  it  was  only 
because  the  words  were  not  sufficient,  that  the  decision 
was  against  the  Plaintiff.  Presentations  to  a  vicarage 
belong  of  common  right  to  the  parson ;  but  by  consent 
of  patron  and  ordinary  he  may  grant  it  to.  another: 
F.  N.  B,  S^.  a.  The  case  of  Sharrock  v.  Boucher  {d)  seems 
to  shew  the  distinction  between  what  is  clothed  with  a 
spiritual  trust,  and  what  is  not ;  and  what  may  be 
alienated,  and  what  cannot.  A  prebendary  leased  his 
prebend  for  three  lives,  and  whether  that  passed  the 
right  to  fill  up  the  office  of  commissary  within  the  pre- 
bend was  the  question ;   the  judges  agreed  it  did  not, 
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18M*        if  the  right  belonged  to  his  spiritual  functions ;  but  on 

yT^^^^    ^*^  point  they  were  divided. 

V,  The  only  remaining  point  is  founded  upon  the  rule 

RamriLL.  ^^j^  prevails  in  the  case  of  the  king  and  a  bishop, 
and  a  supposed  analogy  between  that  case  and  this^ 
When  a  bishop  dies,  leaving  a  church  in  his  gift 
vacant,  the  king  is  to  present,  not  the  executors  of 
the  bishop.  And  if  this  rule  be  founded  upon  the 
spiritual  character  of  the  act  of  presenting,  it  is  an 
authority  in  this  case;  if  it  be  founded  on  the  re- 
lation between  the  bishop  and  the  king,  and  is  referred 
to  the  king's  prerogative,  it  is  not.  And  I  am  of 
opinion  it  is  referable  to  the  relation  between  the  bishop 
and  the  king,  and  to  the  king's  prerogative.  The  king 
is  the  sovereign  patron  of  every  bishopric :  17  EcL  3.  40. 
And  though  he  gives  the  chapter  leave  to  elect,  the 
patronage  is  in  him :  17  Ed,  S.  40.  And  upon  the  death 
of  a  bishop^  the  see  comes  to  the  king  as  the  bishop  lefl 
it ;  and  if  the  deanery  or  a  stall  be  left  vacant,  the 
king  shall  fill  it  up:  IT  Ed.S.M.  A  prebendary  of 
JhergaoiUy^  the  bishop  (of  St.  David^s),  died.  The 
temporalities  were  seized  into  the  king's  hands ;  a  new 
bish<^  was  appointed,  and  filled  up  the  stall.  The  king 
brought  ^putre  impedit^  and  it  was  adjudged  that  he  had 
the  right ;  and  a  writ  was  awarded  to  the  bishop :  Rex 
▼•  Btshi^  of  St.  David's^  50  Ed.  S.  26.  The  tempor- 
alities came  to  the  king  as  founder  by  prescription: 
MalL  65.  fLtopl.l*  And  this  is  so  high  a  prerogative, 
and  so  far  united  to  and  inseparable  from  the  crown, 
that  a  subject  cannot  claim  it  by  grant  or  prescription : 
Mall.  65.  n.  to  pi.  6.  And  if  the  king  die,  sede  vacarUe, 
the  succeeding  king  shall  have  the  temporalities,  not 
the  king's  executor :  Mall.  66.  n.  topi,  4.  Bro.  Chaitelsy  2* 
2  BM.  Mr.  211.  And  if  the  king  die,  leaving  a  church 
void,  the  succeeding  king  shall  present:  SemK  MalL  65. 
pL^.   and   Mall.  ^2.  pi.  16.    Bro.  Chattels,  2.    2  EoU. 

Abr. 


IN  THB  Second  Year  of  WILLIAM  IV. 


636 


Abr.  21 L  And  this,  though  the  church  became  void 
in  the  bishop's  life,  and  though  the  new  bishop  has  sued 
out  living  out  of  the  king's  hands  before  the  king  pre- 
sents: Mall.  65.  pL  i.  Watson^  73.  F.  N.  B.  83.  n.  2  Roll. 
Abr.  343.  pL  5.  In  the  case  of  a  bishopric,  therefore,  if 
the  bishop  dies,  whatever  spiritual  preferment  in  the 
gift  of  the  bishop  was  vacant  at  the  bishop's  death,  and 
whatever  shall  become  vacant  till  the  see  is  filled  up, 
devolves  upon  the  crown,  and  is  inseparable  from  the 
crown,  so  that  the  crown  cannot  grant  it  away ;  and  in 
case  of  the  demise  of  the  crown,  it  will  pass,  not  to  the 
executors  of  the  deceased  king,  but  will  accompany  the 
crown,  and  go  to  the  succeeding  king.  Upon  this, 
two  observations  occur,  one,  that  in  the  case  of  the 
crown,  and  in  the  case  of  the  crown  only,  can  ft  sole 
corporator,  which  the  king  is,  take  a  chattel  by  suc- 
cession; so  that,  what  is  the  rule  in  the  king's  case 
where  the  right  to  present  may,  by  reason  of  the  pre- 
rogative, pass  from  bishop  to  king,  from  king  to 
king,  will  not  apply  to  the  case  of  a  prebendary  where 
there  is  no  such  prerogative,  to  pass  the  right  from 
prebendary  to  prebendary:  16  Vin.  Q.  14.  17  Vin.  Y. 
The  other,  that  what  is  the  case  of  the  crown  with  re- 
ference to  a  bishop  who  holds  per  barotiiam,  is  the  case 
with  every  other  tenant  in  capites  where  the  tenancy,  by 
reason  of  infancy  in  the  heir,  becomes  as  it  were  sus- 
pended, and  the  tenancy  returns  in  wardship  to  the 
king.  Co.  Lit.  388.  a.  is  express  upon  this  point,  and  he 
puts  the  two  cases  together,  that  of  the  king' s  tenant  in 
capitej  and  that  of  a  bishop's.  If  the  king's  tenant  by 
knight's  service  in  capite  be  seised  of  a  manor  to  which 
an  advowson  is  appendant,  and  the  church  become  void 
and  the  tenant  die,  (leaving  his  heir  in  ward,)  the  king 
shall  present,  not  the  executor.  And  if  a  church,  in 
the  gift  of  a  bishop,  become  void,  and  the  bishop  die, 
the  king  shall  present,  not  the  executor:  Co.  IaI.  388.  a. 
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The  right,  therefore,  of  the  king,  in  the  case  of  a 
bishopric,  appears  to  nic  to  be  referable,  not  to  the 
spiritual  character  of  the  person  from  whom  the  right 
comes,  but  to  the  king's  prerogative,  because  it  obtains 
equally  in  the  case  of  every  tenant  in  capites  whether  he 
be  a  spiritual  person  or  not.  Upon  the  whole,  therefore, 
I  am  of  opinion  that  the  general  rule  is,  that  if  a  church 
becomes  vacant,  and  the  patron  die,  the  right  to  present 
devolves  upon  his  executor.  That  this  is  the  rule  also^ 
where  a  prebendary  in  right  of  his  church  is  patron, 
because,  until  the  statute  of  Car.2.j  (18  &  14  Car.  2^ 
c.  4s.  s.  14.,)  it  was  not  necessary  a  prebendary  should  be 
a  spiritual  person ;  and,  because,  in  the  case  of  spiritual 
persons,  their  right  to  present  to  churches  is  temporal, 
not  spiritual,  inasmuch  as  they  may  grant  it  away  before 
a  vacancy  occurs,  as  they  may  their  other  temporal 
possessions ;  and  tliat  the  excepted  case  of  a  bishop  is 
not  applicable  to  other  spiritual  persons  seised  of  ad- 
vowsoDs  in  right  of  their  dignities  or  churches,  because 
the  case  of  a  bishop  is  referred  to  the  prerogative  of 
the  crown,  which  enables  the  crown  to  take  a  chattel  in 
succession,  and  to  the  relation  in  which  the  crown  stands 
to  a  bishop,  the  bishop  being  tenant  in  capite  to  the 
crown,  not  to  the  spiritual  character  of  the  bishop,  nor 
to  any  spiritual  nature  in  the  right.  My  answer,  there- 
fore, to  the  question  proposed  by  your  Lordships  is, 
that  in  the  case  that  question  propounds,  the  right  of 
presenting  belongs  to  the  executor  of  tlie  prebendary. 


TiNDAL  C.  J.  My  Lords,  upon  the  best  consider- 
ation I  can  bring  to  this  case,  I  have  come  to  the  €x>n- 
dusion,  that  the  right  of  presentation  belongs  to  the 
personal  representative  of  the  late  prebendary ;  but  at 
the  same  time  I  am  ready  to  admit  it  is  after  consider- 
able  doubt  upon  the  question  which  has  been  submitted 
to  us  by  your  Lordships. 
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If  I  felt  myself  at  liberty  to  look  at  the  particular 
foundation  of  this  prebendal  stall,  or  to  consider,  upon 
general  principles,  what  might  be  most  fitting  and  ex- 
pedient in  the  case  of  patronage  belonging  to  an  eccle- 
.siastical  corporation,  such  as  is  a  prebendary,  I  could 
bring  myself  without  difficulty  to  the  conclusion  that 
the  right  to  fill  up  the  term  which  was  vacant  at  the 
time  of  the  late  prebendary's  death,  ought  to  devolve 
upon  his  successor,  and  not  to  go  to  his  personal  re- 
presentative. 

But  neither  upon  the  abstract  question  proposed  by 
your  Lordships,  nor  upon  the  facts  stated  on  the  record 
in  this  case,  can  I  take  judicial  notice,  either  of  the 
circumstances  attending  the  original  foundation  of  this 
prebend,  the  endowment  thereof  with  this  particular 
advowson,  or  the  form  of  presentation  which  has  been 
used  and  adopted  on  occasion  of  former  vacancies. 

And  as  to  any  considerations  derived  from  general 
expedience,  I  feel  myself  restrained  from  entering  into 
th^D,  because  there  appears  to  me  to  be  an  analogy  of 
sufficient  strength  and  certainty,  to  bring  the  present 
case  within  the  reach  of  acknowledged  principles  of  law, 
and  the  authority  of  various  decided  cases. 

It  is  upon  the  ground  of  this  analog}'  which  exists 
between  the  present  case  and  those  principles  and  autho- 
rities, that  I  feel  myself  bound  to  concur  in  the  opinion 
which  has  been  expressed  by  the  majority  of  his  Mar 
jesty's  Judges:  thinking  it  a  safer  course  upon  this 
occasion,  as  I  find  has  been  the  opinion  of  other  Judges 
from  the  earliest  periods  of  the  law  to  adhere  to  any 
rule  which  can  be  safely  inferred  from  the  cases,  rather 
than  to  substitute  another,  although  it  may.  appear  upon 
general  principles  more  reasonable  and  more  just. 

I  assume  it  to  be  settled  law,  admitting  of  no  doubt 
or  dispute,  and  not  requiring  to  be  supported  by  re- 
ference to   any  authorities,   that   where  an  advowson 
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presentative  is  vested  in  any  person  in  his  natural  capa- 
cityi  either  in  fee  or  for  life^  and  the  church  becomes 
void,  and  the  owner  dies  alter  such  avoidance  without 
making  any  appointment,  the  right  to  appoint  to  the 
vacant  turn  belongs  to  the  executor,  and  not  to  the 
heir,  or  to  the  next  owner  of  the  advowson.  Indeed, 
so  clearly  is  this  principle  recognized,  that  all  the  books 
concur  in  calling  this  vacant  turn  a  chattel  vested  in  the 
testator.   {Fitz.  K  B.  33  P.  34  N.    4  Leon.  109.) 

In  the  case  in  Fitz.  N,  B.  33  P.  it  is  stated,  that  if  a  man 
be  seised  of  an  advowson  in  fee,  in  gross,  or  in  fee  append- 
ant unto  a  manor,  and  the  advowson  becomes  void,  and 
he  dieth,  his  executor  shall  present,  and  not  his  heir,  be- 
cause it  was  a  chattel  vested  and  severed  Jrom  the  manor. 
If  the  chattel  is  severed  from  the  manor  in  that  case,  why 
may  it  not  be  considered  as  severed  from  the  prebend  in 
this?  And  if  once  severed,  it  is  difficult  to  assign  any 
legal  principle  upon  which  it  can  be  remitted.  Unless, 
therefore,  some  solid  ground  can  be  laid  down,  upon 
which  a  distinction  can  be  made  between  a  prebendary 
seised  of  the  advowson  in  right  of  bis  prebend,  and  a 
person  seised  in  his  own  natural  right  of  a  manor  to 
which  an  advowson  is  appendant,  there  can  be  no 
doubt  but  the  case  falls  within  the  general  rule,  that 
the  right  to  present  is  a  chattel  interest,  and  would  go 
to  his  personal  representative.  It  will  be  advisable, 
therefore,  to  refer  to  some  of  the  cases  and  principles 
which  carry  the  analogy  more  closely  to  the  particular 
question  now  under  discussion. 

In  Fitz.  N.  B,  34  N.  is  found  this  case;  if  a  vicarage 
happen  void,  and  before  the  parson  present  he  is  made 
a  bishop,  &c.  yet  he  shall  present  unto  this  vicarage,  be- 
cause it  is  a  chattel  vested  in  him.  The  autliority  referred 
to  is  24  Edw.  3.  26. ;  but  the  case,  which  is  not  to  be 
found  in  the  Year  Book,  will  be  found  inserted  nearly 
in  the  same  words  in  Fitz.  Abr.  Quare  Imp.  22.     In 
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that  cose,  as  in  the  present,  the  patron  was  seised  in 
Jure  ecclesue :    and   notwithstanding  he  ceased   to  be 
rector,  he  still  carried  with  him  in  his  natural  capacity 
this  chattel  interest,   the  right  of  appointing  to  the 
vacancy.     In  that  case  it  was  held  that  the  chattel  in*- 
terest  which  had  once  vested  in  him,  did  not  afterwards 
reunite  with  the  corporation  sole,  the  parson.     That 
case  appears  to  me  to  be  a  direct  authority  upon  the 
present  question,  to  this  extent ;  that  if  the  living  had 
become  void,  and  the  prebendary  bad  vacated  the  pre* 
bend,  the  right  of  appointment  would  have  belonged  to 
him,  not  to  his  successor.     If  so,  and  he  still  retained 
the  right  to  appoint,  notwithstanding  his  loss  of  the 
prebend,  on  what  principle  shall  his  death  be  held  to 
reunite  the  presentation  with  the  prebend  from  which  it 
has  once  been  severed  ?  The  case  in  2  RoL  Abr.  346.  F* 
pi.  4.  shews  the  law,  where  the  avoidance  of  a  vicamge 
happens  after  the  vacancy  of  the  rectory,  and  before  the 
new  rector  is  appointed.     "  If  the  pai*son  has  the  right 
to  present  to  the  vicarage^  yet  if  the  vicarage  becomes 
void  during  the  vacancy  of  the  parsonage,  the  patron  of 
the  parsonage  shall  present"     So  that  although  the 
rector  be  in  the  nature  of  an  ecclesiastical  corporation 
fsole,  and  although  the  rector  be  seised  of  this  right  of 
presentation  jute  ecclesicB,  yet  it  shall  not  devolve  to  the 
successor;   but  if  it  happen   before  the  vacancy,   the 
former  rector  shall  still  appoint,  if  during  Uie  vacancyi 
the  patron.    Both  which  cases  are  strong  to  shew,  there 
is  no  indissoluble  union  between  the  right  of  present* 
ation  and  the  prebend  itself. 

To  which  may  be  added  the  case  stated  in  Fitz.  N.  A 
33  P.  ^^  that  if  a  bishop  die  seised  of  a  manor  to  which 
an  advowson  is  appendant,  and  the  advowson  happen 
void  before  his  death,  the  king  shall  present  unto  the 
same  by  reason  of  the  temporalities,  atut  not  the  biskop's 
executor**^    The  reason  is  that  the  king  takes  the  tem* 
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'      '  '"  '     being  once  vested  in  him,  cannot  be  got  out  of  him  but 
9.  by  matter  of  record.     Now  although  the  express  point 

adjudged  by  that  case  does  not  apply  here,  because 
there  is  no  prerogative  in  this  case,  yet  it  furnishes  an 
observation  which  appears  not  unimportant  FitzAerbert 
puts  this  case  in  opposition  with  that  which  had  im- 
mediately preceded  it,  namely,  the  case  in  which  he  has 
stated  ''  the  executor  shall  present  and  not  the  heir,  be- 
cause it  was  a  chattel  vested  and  severed  from  the 
manor,  &c."  He  then  puts  the  case  of  the  bishop ; 
and  tbe  inference  to  be  drawn  is,  that  but  for  the 
prerogative  the  executor  would  have  presented :  other- 
wise he  would  not  have  said,  the  king  shall  present,  and 
noi  the  bishoj^s  executor ;  the  observation  would  have 
been,  the  king  shall  present,  and  not  the  successor. 

If  this  is  a  just  inference,  the  authority  of  the  case 
last  referred  to  would  go  the  length  of  deciding  the 
present ;  if  the  executor  of  the  bishop  would  be  entitled 
to  present  to  the  turn  which  fell  vacant  in  the  bishop's 
life,  and  which  belonged  to  the  bishop,  ^/r^  ecclesiiSj  had 
not  the  prerogative  stepped  in  and  prevented  him;  it 
would  follow  in  the  present  case,  where  no  such  prero- 
gative exists,  the  executor  has  the  right  to  present  to 
the  vacant  benefice. 

The  power  of  the  prebendary  to  grant  the  next  turn 
to  a  stranger  before  it  becomes  vacant,  affords  a  further 
argument  against  the  notion  that  the  right  of  present- 
ation is  to  be  considered  as  inseparably  annexed  to  the 
prebendary  himself  for  the  time  being,  on  the  ground 
that  it  is  an  ecclesiastical  trust  to  be  exercised  by  him 
only  to  whom  the  foundation  has  given  it.  Such  grants 
are  of  very  frequent  recurrence  in  the  old  books  of 
entries  containing  pleadings  in  quare  impedit ;  and  it  is 
impossible  to  conceive  they  should  be  found  there  unless 
the  practice  was  common,  or  that  they  could  have  been 
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put  upon  the  record  if  such  grants  were  against  law ; 
inasmuch   as   the  Plaintiff  deriving  title  under  them 
would  only  be  shewing  the  insufficiency  of  his  right  to 
sue.     Again,  the  universal  practice  of  grants  made  to 
the  archbishops  by  bishops  of  their  province,  of  those 
rights  of  presentation   well   known   by   the  name   of 
options,  furnish  at  least  the  inference,  that  though  the 
right  to  present  comes  to  an  ecclesiastical  person,  by 
virtue  of  his  ecclesiastical  character,  still  there  is  no 
rule  of  law  that  it  must  be  exercised  in  person,  but  that 
the  law  allows  it  to  be  transferred  to  another.     It  may 
indeed  be  said,  that  this  is  not  a  transfer  to  a  layman  or 
a  stranger,  but  merely  to  an  ecclesiastic  of  the  same  or 
higher  dignity;    and  therefore  this  ecclesiastical  trust 
may  be  presumed  not  to  be  violated  by  such  transfer 
of  its  execution.     Admit  it  to  be  so,  still  how  can  we 
reconcile  to  that  principle  the  right  which  the  arch- 
bishop has  to  devise  these  options  to  any  one  he  choses 
to  select?     And  that  such  power  exists,  appears  from 
the  case  of  Potter  v.    Chapman  {a\  where  the  only 
question  before  Lord  Hardwicke  is  made  upon  the  pro- 
priety of  the   particular  appointment  by  the  trustees 
under  the  archbishop's  will,  but  none  whatever  upon 
the  right  of  the  testator  to  bequeath  them  to  his  trustees. 
If  then  the  bishop  may  sever  and  disannex  from  his 
bishoprick  a  right  of  presentation  to  which  he  becomes 
entitled ^KT^  episcqpatus^  and  no  otherwise ;  still  further, 
if  the  archbishop  to  whom  the  grant  hath  been  made 
may  bequeath  it  to  a  stranger  by  his  will ;  or  what  is  an 
identical  proposition,  if  it  would  devolve  upon  his  per- 
sonal representative  in  case  he  had  made  no  such  be- 
quest; it  will  surely  be  dangerous  to  build  an  opinion 
that  the  presentation  now  in  dispute  must  belong  to  the 
successor,  on  the  ground  that  it  is  of  an  eoclesiastical 
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character,  in  the  nature  of  an  ecclesiastical  trust,  and  by 
reason  thereof  must  be  exercised  by  the  person  who  fills 
the  prebendal  stall,  and  by  him  only.  So  that  the  doo 
trine  laid  down  in  Doctor  and  Student  would  appear  to 
be  correct,  where  no  distinction  whatever  is  introduced 
between  presentations  made  by  laymen  or  presentations 
made  by  corporations;  between  advowsons  appendant 
to  manors,  or  advowsons  appendant  to  offices  of  the 
church ;  but  it  is  laid  down  generally  thus,  (see  DiaL  2. 
cap.  26.)  —  '*  It  is  holden  in  the  law  of  the  realm,  that 
the  right  of  presentment  to  a  church  is  a  temporal  in- 
heritance, and  shall  descend  by  course  of  inheritance 
from  heir  to  heir,  as  lands  and  tenements  shall,  and 
shall  be  taken  as  assets,  as  lands  and  tenements  be." 
And  again,  '^  the  goods  of  spiritual  men  be  temporal, 
in  what  manner  soever  they  come  to  them,  and  must  be 
ordered  after  the  temporal  law,  as  the  goods  of  temporal 
men  must  be."  Now  if  the  vacant  turn  in  a  benefice  be 
a  chattel  interest,  as  the  authorities  above  referred  to 
seem  abundantly  to  shew,  if  it  passes  by  grant,  is  de- 
visable by  will,  or  in  case  of  no  bequest,  goes  to  the 
personal  representative;  then  indeed  is  the  passage 
above  cited  a  strong  proof  of  the  opinion  of  learned 
men  at  the  early  period  when  that  book  was  written, 
that  no  just  distinction  can  be  taken  between  a  right  of 
presentation  vesting  in  a  spiritual  man,  by  whatever 
nleans  it  niay  come,  and  a  similar  right  in  a  layman. 
It  aflbrds  a  further  argument  that  the  right  to  present 
to  the  vacant  living,  cannot  devolve  upon  the  successor, 
and  go  along  with  the  prebend,  that  a  prebendary  is  a 
corporation  sole,  and  that  by  law  a  corporation  sole  is 
incapable,  except  by  custom,  of  taking  in  succession 
chattels  real  or  personal,  either  in  possession  or  action. 
{Co.  lAtt.  9.  a.  46. 1.  Hch.  64.)  If  this  be  the  law,  how 
can  this  vacant  turn,  once  severed  from  the  prebend, 
become  re-united,  and  descend  with  the  corporation 
sole? 
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That  such  would  be  the  case  as  to  some  of  the  profits 
of  the  prebendal  stall,  where  they  fall  due  in  the  life- 
time of  the  predecessor,  appears  clear.  Rent  which 
accrued  due  in  his  lifetime  would  go  to  his  executor. 
For  the  statute  28  Hen,  8.  c.  11.  gives  to  the  successor 
the  rent  only  which  accrues  during  the  vacancy ;  leaving 
the  right  to  the  rent  due  in  the  predecessor's  lifetime 
where  it  then  stood,  that  is,  as  a  chose  in  action  or  a 
personal  chattel,  which  would  go  to  the  personal  repre- 
sentative. But  it  is  very  difficult  to  draw  a  sound  dis- 
tinction between  rent  which  has  fallen  due,  and  a  right 
of  presentation  which  has  attached  during  the  life  of  the 
former  prebendary,  except  upon  the  ground  that  the 
one  is  a  right  of  a  temporal  nature,  the  other  of  a 
spiritual ;  and  whether  that  be  a  sound  distinction  or 
not,  I  must  lean  upon  the  names  and  authorities  which 
I  have  before  given. 

The  case  of  the  donative,  cited  from  2  Wih.  Rep.  does 
indeed,  furnish  some  inference  for  a  different  opinion 
from  that  which  I  have  formed;  but  I  must  confess 
myself  unable  to  see  the  ground  upon  which  that  judg- 
ment proceeded  in  so  short  and  unsatisfactory  a  report, 
with  sucli  degree  of  clearness  as  to  place  it  in  com- 
petition against  the  other  principles  to  which  I  have 
referred,  and  which  lead  my  mind  to  a  different  con- 
clusion. 

I  have  therefore  felt  myself  bound  by  the  analogy  to 
be  drawn  from  cases  decided  as  to  lay  advowsons,  to 
adopt  the  opinion,  that  the  right  of  presentation  in  this 
case  belongs  to  the  administratrix  of  the  late  pre- 
bendary. I  must  admit,  at  the  same  time,  that  it  might 
be  more  fitting  and  expedient  that  it  should  devolve 
upon  the  successor ;  but  I  am  not  asked  by  your  lord« 
ships  what  is  most  expedient,  but  what  the  law  at  pre- 
sent is  upon  the  question  submitted  to  us. 


18S2« 
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Rennell. 
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May  a.  WoRTHAM  atxl  Another  v.  MacKinnon. 

B.  deyised  to  U  Y  order  of  the  Lord  Chancellor  the  following  case 
^^  ^\^^  was  submitted  for  the  opinion  of  the  Court :  — 

£•  for  liPCi 

remainder  to  Elnha  Biscoct  by  will  dated  7th  of  November  1772, 
his  issue  in  gave  all  his  estates  not  settled  in  jointure,  nor  therein 
to  B.'s  two  specifically  given,  unto  his  son  Elisha  for  life,  widiout , 
daughters  in  impeachment  of  waste.  Remainder  to  Joshua  Smith  and 
tail ;  remainder  Thomas  JameSy  to  preserve  contingent  remainders.  Re- 
heirs  :  the  two  mainder  to  the  first  son  of  the  said  Elisha  in  tail  male, 
daughters  Remainder  to  the  second,  third,  fourth,  and  other  sons 

coveries  to'the   ^^  ^^^  ^^'^  ^^  successively  in  tail  male.     Remainder  to 

use  of  £•>  and  the  daughter  of  his  said  son ;  and,  if  there  should  be 

by  an  act  of  j^gre  than  one,  to  all  the  daughters  of  his  said  son. 
parliament  re-  ^  '  ^  °  ^ 

citing  the  will,  And  in  case  of  his  son's  death  without  issue,  the  testator 

the  recovenes,  g^ye  i^^d  devised  the  said  estates  unto  the  first  and  other 

had  no  issue  ^"^  ^^  ^^^  testator,  might  thereafter  have,  in  tail  male, 

trustees  were  Remainder  to  his  daughters  as  tenants  in  common,  and 

rapower^to  ^j^^  j^^j^.^  ^j-  ^j^^j^.  respective  bodies  in  tail,  with  divers 

devised,  and  remainders  over ;  and  ultimately  to  testator's  own  right 

to  lay  out  the  heirs.     The  estates  were  charged  with  sums  of  2000/. 

money  in  the  ^^^  3000/.  in  favour  of  testator's  daughters, 
purchase  of  The  testator  died  in  1776,  leaving  one  son,  the  said 

t   he  ^tW  ^^^^  Biscoe,  and  two  daughters,  Ann  and  Catherine 

to  such  of  the  Frances.     Ann^  in  1789,  intermarried  with  T.  H,  Earle^ 

uses  in  the  and  before  1794  Catherine  Frances  intermarried  with 
will  of  A  as 

should  be  ^'  ^^U^' 

existing  un-  The  daughters  and  their  husbands,  by  indentures  of 

determined  or 

capable  of  taking  effect  at  the  time  of  the  sale:  the  trustees  sold,  and  with  the 
purchase-money  purchased  an  estate  which,  by  a  conveyance  reciting  the  will  of  B* 
and  the  act,  was  conveyed  to  them  to  such  of  the  uses  in  the  will  of  B,  as  were 
then  existing  undetermined  and  capable  of  taking  effect :  Held,  that  under  the  con- 
veyance the  trustees  took  a  fee. 

lease 


IN  TH£  Second  Year  of  WILLIAM  IV.  ^     565 

lease  and  release  bearing  date  respectively  the  4th  and        18M. 
5th  of  February  1789,  and  the  11  th  and  12  th  of  June    ^^'  "^ 
1793,  conveyed  their  interest  in  the  property  to  trustees,  v. 

and  their  heirs  and  assigns  for  ever,  to  the  intent  that  MAaoNNON. 
three  or  more  common  recoveries  should  be  suffered 
thereof^  which  said  recoveries  it  was  declared  should 
enure  to  the  use  of  the  said  Elisha  Biscoej  his  heirs  and 
assigns  for  ever.  And  recoveries  of  die  premises  were 
accordingly  suffered  in  Hilary  term  1789,  and  Trinity 
term  1798. 

By  act  of  parliament,  S4  G.  8.,  intituled  **  An  act  for 
empowering  trustees  to  convey  to  Sir  Joseph  Bahks^  Bart, 
a  part  of  the  settled  estates  of  Elisha  Biscoe^  Esq.  pur- 
suant to  his  contract  for  the  purchase  thereof,  and  to 
sell  or  exchange  other  parts  of  the  said  settled  estates, 
and  lay  out  the  money  arising  from  the  sales  in  the 
purchase  of  other  lands  to  be  settled,  as  well  as  those 
taken  in  exchange,  to  the  uses  of  the  estates  that  shall 
be  so  sold  or  exchanged ; "  after  reciung  the  will  of  the 
said  Elisha  Biscoe^  and  that  said  testator  died  on  the  28th 
o'i  January  1776,  without  having  revoked  or  altered  said 
will ;  the  said  indentures  of  lease  and  release  of  4th  and 
5th  of  February  1789,  and  recovery  suffered  thereupon; 
and  also  the  said  indentures  of  11th  and  12th  of  June 
179S,  and  recovery  suff*ered  thereupon;  that  Elisha BiS" 
cae^  the  son,  was  unmarried,  and  had  not  any  issue;  that 
the  several  limitations  created  by  said  will,  and  expect- 
ant on  failure  of  issue  of  said  Ann  Earle  and  Catherine 
Frances  Hoife  were  barred  by  said  recoveries ;  and  that 
the  said  Flisha  Biscoe^  the  son,  was  seised  of  the  re- 
mainder or  reversion  thereof  in  fee-simple,  expectant 
on  &ilure  of  his  own  issue ;  and  also  that  the  estates  lay 
at  inconvenient  and  great  distances,  or  in  separate  parcels 
detached  from  each  other,  and  intermixed  with  the  lands 
of  other  persons, — it  was  enacted  (amongst  other  things), 
*^  That  it  shall   be   lawful  for  Edmund  Calamy  and 

Vol.  VII f.  P  p  James 
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1882.       Jamn  Wortham^  trustees,  to  sell  or  exchange  the  estates 
_Lr^  ■-'     therein  mentioned"  (and  which  were  the  estates  devised 

WORTHAM  ^ 

V.  by  the  residuary  clause  of  the  elder  Biscotfs  will),  ^  and 

Mackinnok.  lay  out  the  purchase^money  in  the  purchase  of  other 
estates  to  be  settled  to  such  of  the  uses^  upon  and  fer 
such  of  the  trusts,  intents,  and  purposes,  and  with, 
under,  and  subject  to  such  of  the  powers,  proTisoes,  de» 
olarations,  aud  agreements  in  and  by  the  said  in  part 
recited  will  of  the  said  Elisha  Biscoe  deceased,  parti* 
cularly  or  by  reference  limited,  declared,  contained,  or 
mentioned  of  and  concerning  the  messuages,  lands,  and 
hereditaments  thereby  respectively  devised  or  intended 
so  to  be,  and  by  the  said  act  authorised  to  be  sold  or 
exchanged  as  thereinbefore  mentioned,  as  then  were,  or 
at  the  time  qf  making  such  sale^  exchange  or  exchanges, 
assurance  or  assurances,  as  in  the  said  act  mentioned 
should  he  existing  undetermined  or  capable  (^taking  effixt^ 
or  as  near  thereto  as  the  nature  and  qualities  of  the 
estates  so  to  be  purchased  or  had  in  exchange  would 
then  admit  of:  and  it  was  thereby  further  enacted,  that 
until  such  sales,  conveyances,  exchanges,  and  assurances 
should  be  respectively  made  and  executed,  the  said  here- 
ditaments, or  so  much  of  them  as  should  not  be  sold  or 
exchanged  should  be  held  and  enjoyed,  and  the  rents, 
issues,  and  profits  thereof  received  and  taken  by  and 
or  the  benefit  of  such  person  or  persons  who  would 
have  been  entitled  to,  and  ought  to'  have  received  the 
"same,  in  case  the  said  act  had  not  passed.  And  the  last 
clause  of  the  said  act  was  in  the  following  words: 
^^  Saving  always  to  the  King^s  most  excellent  Majesty, 
his  heirs  and  successors,  and  the  said  Timothf  Hare 
Earle  and  Ann  his  wife^  and  their  children,  and  the 
said  Edmund  B/dfe^  and  Catherine  Frances  his  vrife^ 
and  their  children,  in  respect  of  the  aforesaid  sums 
of  2000/.  and  9000/.  only,  and  all  and  every  person 
or  persons,  bodies  politic  or  corporate,  bis,  her,   and 

their 
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their  respective  heirs,  successor,  and  executors  and  sd*       1882. 
ministrators,   other  than  and  except  the  said  J^isha    JL  ^  ^  ^ 

^  WORTHABff 

Biscoe^  the  son,  and  his  heirs,  and  the  heirs  of  the  body  v. 

of  the  said  Eiisha  Biscoe^  the  son,  all  such  estates,  rights,  Mackinnqn. 
titles,  claims,  and  demands  whatsoever,  of,  in,  to,  or 
out  of  the  messuages,  lands,  and  hereditaments  hereby 
authorized  to  be  sold  or  exchanged  as  aforesaid,  or  any 
part  or  parts  thereof  as  they  or  any  of  them  had  before 
the  passing  of  this  act,  or  could  or  might  have  had  or 
enjoyed  in  case  the  same  had  not  been  made." 

In  pursuance  of  the  act,  the  surviving  trustee,  James 
Worthttm^  sold  the  said  deviseil  estates,  and  with  the 
purchase-money  bought  others.  The  following  was  an 
abstract  of  the  conveyance  taken  by  Wortham  of  the 
estates  so  purchased,  which  were  estates  now  contracted 
to  be  sold  to  Mackinnon. 

By  indentures  of  lease  and  release,  bearing  date  26th 
and  27th  of  March  1817,  the  release  made  between 
James  Payne^  of  the  first  part,  divers  other  persons  of 
the  second^  third,  fourth,  fifth,  sixth,  seventh,  and  eighth 
parts,  the  said  James  Wortham^  of  the  ninth  part,  and 
Misha  Biscoe,  of  the  tenth  part,  —  [after  several  re- 
citals, deducing  the  title  of  the  vendors  and  the  contract 
for  sale  of  certain  estates  thereinafter  expressed  to  be 
thereby  released  to  the  said  James  Wortham ;  a  recital  of 
the  before  mentioned  will  of  Eiisha  Biscoe  the  elder,  of  ' 
the  7th  o(  November  1772,  and  that  the  said  testator  de- 
parted this  life  on  or  about  the  28th  of  January  1 776, 
without  having  revoked  or  altered  his  said  will,  leaving 
Frances  his  widow,  and  said  Eiisha  Biscoe  (party  thereto) 
his  only  son,  and  Ann,  who  had  intermarried  with 
Timothy  Hare  Earle^  and  Catherine  Frances^  who  had 
intermarried  with  Edmtmd  Boifcj  the  younger,  his  only 
daughters;  a  recital  of  the  before  mentioned  indentures 
of  lease  and  release  of  the  4th  and  5th  of  February  1 789, 
and  the  11th  and  12th  oijune  1793,  and  the  three  re- 

P  p  2  coveries 
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18S2.       coveries  suffered  in  pursuance  thereof;  of  the  before- 
„,'^"  "^^     mentioned  act  of  parliament  of  the  84  G.  3^  and  also 

VwORTHAM 

^.  .  that  several  of  the  hereditaments  comprised  in  the  said 
MACKINNON,  recited  act  of  parliament,  and  thereby  directed  to  be 
sold  by  the  said  Edmtmd  Calamy  and  James  Wortham 
as  aforesaid,  had  been  accordingly  sold  by  them ;  and 
that  the  several  hereditaments  so  contracted  to  be  sold 
to  said  James  Wortham  as  aforesaid,  were  so  contracted 
to  be  sold  to  him  as  surviving  trustee  acting  by  virtue 
of  or  under  the  said  act  of  parliament,  and  at  the  re- 
quest and  with  the  consent  and  approbation  of  the  said 
JS.  Biscoej"] — the  several  parties  conveyed  their  respective 
interests  in  an  estate  called  Titcombe^  in  the  county  of 
Buckst  which  was  the  same  estate  now  contracted  to  be 
sold  to  the  Defendant  Mackinnon^  to  the  said  James 
Wortham  J  as  such  surviving  trustee,  under  the  said  act  of 
parliament :  to  hold  the  same  to  the  said  James  Wortham 
and  his  heirs  for  ever,  nevertheless  upon  the  uses,  trusts, 
intents,  and  purposes,  and  with,  under,  and  subject  to  the 
powers,  provisoes,  and  declarations  thereinafter  limited 
and  expressed  concerning  the  same.  And  it  was  by  the 
then  abstracted  indenture  agreed  and  declared  by  and 
between  the  said  parties  thereto,  that  James  Wortham 
and  his  heirs  should  thenceforth  stand  and  be  seised  of 
the  said  estate  and  premises,  to  such  of  the  uses,  upon 
and  for  such  of  the  trusts,  intents,  and  purposes,  and 
with,  under,  and  subject  to  such  of  the  powers,  pro- 
visoes,'and  declarations  in  and  by  the  said  in  part  re^ 
cited  will  of  Elisha  Biscoe^  deceased^  pardy  or  by  re- 
ference limited,  declared,  contained,  or  mentioned  of 
and  concerning  the  messuages,  lands,  and  hereditaments 
thereby  devised,  and  by  the  said  in  part  recited  act  of 
parliament  authorized  to  be  sold  or  exchanged  as  afore* 
said,  as  were  then  existing  undetermined  and  capable  of 
taking  effects 

Elisha  Biscoe^  the  son,  is  since  dead,  having  by  his 

will, 
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willy  bearing  date  the  26th  of  May  1824,  given  and        1832. 
devised  all  and  singular  his  freehold  messuages,  farms,     w^  am 
lands,  tenements,  estates,  hereditaments,  and  premises  v. 

whatsoever,  and  including  his  estate  in  the  county  of  Mackinnon. 
Bticksy  callied  TitconAe^  unto  the  said  James  Wortham 
and  Thomas  BramaU^  upon  trusts  therein  mentioned 
and  authorized  in  an  event  which  has  happened,  viz.: 
a  deficiency  of  the  personal  estate  to  answer  the  legacies, 
absolutely  to  sell  and  dispose  of  any  part  or  parts  of  his 
said  real  estate. 

On  the  17th  of  October  18S0,  the  Defendant  Mackinnon 
entered  into  an  agreement  with  fVortham  and  BramaU 
for  the  purchase  of  the  Titcombe  estate. 

The  question  for  the  opinion  of  the  Court  was,  what 
estate  had  the  said  James  Wortham  and  Thomas  BramaU^ 
in,  and  what  power  had  they  over,  the  lands,  heredita- 
ments, and  premises  conveyed  and  assured  as  aforesaid^ 
by  the  said  indentures  of  the  26th  and  27th  of  March 
1817? 

Coleridge  Serjt.  for  the  Plaintiflfs.  The  question  is> 
what  uses  were  existing  undetermined  at  the  time  of  the 
act  It  will  be  contended,  that  these  words  apply  only 
to  uses  determined  by  natural  events  or  efflux  of  time ; 
and  not  to  those  determined  by  the  act  of  the  parties. 
But,  independent  of  the  plain  meaning  of  the  words» 
what  was  the  intention  of  the  act  ?  It  must  be  construed 
like  a  deed,  and  the  recital  may  be  looked  at  to  shew 
the  intention  of  the  legislature.  That  shews  that  the 
uses  to  the  daughters  were  considered  as  determined. 
The  saving  clause  refers  to  the  2000/.  and  3000/.  alone : 
and  the  act  was  not  passed  for  the  benefit  of  the  daughters^ 
but  for  the  benefit  of  Elisha  Biscoe.  The  daughters  have 
no  interest  in  the  purchase-money  under  the  act,  and  if 
the  act  had  never  passed,  they  could  have  had  no  claim* 
But  it  will  be  said,  that  we  must  look  at  the  words  of 

P  p  3  the 
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the  conveyance  of  the  26th  and  27th  of  March  alone, 
and  not  at  the  act  of  parliament ;  and  Chabnonddej^  v. 
Clinion  (a)  will  be  relied  on ;  a  case  which^  as  to  ibis 
BlAcsiNNQN.  point,  may  be  considered  still  undetermined,  and  which 
only  decided  that  the  Court  were  bound  to  give  eflfect 
to  words  in  a  deed  having  a  distinct  legal  meanings 
and  that  the  meaning  must  be  applied  to  the  time  at 
which  the  words  are  used.  Here  the  question  is,  what 
meaning  is  to  be  put  on  words  which  admit  of  more 
than  one  meaning.  To  construe  them,  we  must  look 
to  the  state  of  the  interests  at  the  time. 

Toddy  Seijt.  contra.  This  is  a  question  merely  on 
the  construction  of  a  deed,  not  of  a  will.  And  it  is  a 
clear  principle,  that  the  Court  must  give  effect  to  the 
operative  words  of  a  conveyance,  and  that  they  can- 
not control  them  by  a  dubious  expression  ccntained  in 
recitals:  Cholmondeley  v.  Clinton,  The  operative  words 
of  the  deed,  are,  that  the  property  is  conveyed  ^*  upon 
and  for  such  of  the  trusts,  intents,  and  purposes,  and 
with,  under,  and  subject  to  such  of  the  powers,  pro- 
visoes, and  declarations,  in  and  by  the  said  in  part 
recited  will  of  Elisha  Biscoe^  deceased,  partly,  or  by 
reference,  limited,  declared,  contained,  or  mentioned, 
of  and  concerning  the  messuages,  lands,  and  here- 
ditaments thereby  devised,  and  by  the  said  in  part 
recited  act  of  parliament  authorized  to  be  sold  or  ex- 
changed as  aforesaid,  as  were  then  existing  undeter- 
mined and  capable  of  taking  effect."  The  limitations 
of  the  will  of  £.  Biscoe  were  to  his  son  for  life ;  remain- 
der to  the  issue  of  the  son,  successively  in  tail;  remain- 
der to  the  testator^s  after-born  sons  in  tail ;  remainder 
to  testator's  daughters  in  tail;  remainder  to  testator's 
«  own  right  heirs.    If^  as  the  act  recites,  the  remainders, 

(fl)  %B.l^  A.6%s,     %Jac.^mu, 

after 
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after  the  estates  to  the  daughters,  are  barred  bj  the       1882. 
recovery,  the  remainder  to  the  heirs  of  the  testator  are    «»~:J~' 
also  barred.     And  though,  where  words  are  ambiguous,  v 

they  may  be  explained  by  the  context;  here  they  are  Mackinnoit. 
unambiguous.  Suppose  the  intention  had  been  to  revive 
the  uses  of  the  will,  couid  words  more  explicit  have  been 
used?  The  eSoet  of  a  common  recovery  is  to  raise 
a  new  estate ;  but  to  many  purposes  the  old  uses  remain. 
In  Abboit  v.  Burton  (a),  where  //.,  being  seised  of  lands 
ex  parte  tnatemoj  by  a  deed  to  declare  the  uses  of  a 
recovery  limited  several  estates,  with  remainder  to  the 
use  of  his  right  heirs,  it  was  holden,  that  the  heir  ex 
parte  matema  should  have  it,  being  the  ancient  use. 
And  that  is  the  effect  of  this  act  of  parliament.  It  states 
that  the  limitations  are  barred;  but  the  uses  are  not 
determined.  Perhaps  this  was  a  mistake ;  but  that  will 
not  alter  the  effect  of  the  words  in  the  deed  of  the  26th 
and  27th  of  March.  If  the  words  are  unambiguous,  the 
parties  have  not  used  language  to  carry  their  intention 
into  effect  The  uses  to  the  daughters  are  not  deter- 
mined, though  the  limitations  to  them  have  been  barred. 

Coleridge  in  reply.  As  to  the  construction  of  deeds, 
the  primary  rule  is,  to  look  at  the  intention  of  the  par- 
ties ;  though  with  more  strictness  as  to  technical  words 
than  in  the  case  of  a  will.  Here,  the  uses  to  the  daugh- 
ters mean  the  estates  to  the  daughters.  The  act  recites 
that  these  estates  are  barred  ;  if  so,  they  are  non-exist- 
ing, determined,  incapable  of  taking  effect ;  and  there  is 
no  authority  for  saying  that  uses  and  estates  destroyed 
are  still  existing.  And  th^  recovery  destroyed  only  the 
estates  tail,  upon  the  common  principle  of  voucher  and 
recompence ;  the  ultimate  remainder  in  fee  is  untouched, 
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1 882.       as  appears  by  the  case  cited  from  Salkdd.   The  old  estate 
*-"»   '■'     reverted  to  JB.  Biscoe. 

WORTBAM 

MACKINNON.       The  following  certificate  was  afterwards  sent:  — 

We  have  heard  this  case  argued  by  counsel,  and  have 
considered  it;  and  we  are  of  opinion  that  the  Plaintifiy 
James  Wortham  and  Thomas  Bramatty  took  i|n  estate  in 
fee  simple  in  the  lands,  hereditaments,  and  premises 
conveyed  and  assured  by  the  indentures  of  the  26th  and 
27(tk  of  March  181?. 

N.  C  TiNDAL. 

J.  A.  Park. 
S.  Gaselee. 
£.  H.  Alderson. 
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CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 
See  Pleading,  S.  6. 

ACTION  ON  THE  CASE. 

Plaintifis  being  about  to  furnish  De- 
fendant's son  with  goods  on  cre- 
dit, enquired  of  the  Defendant,  by 
letter,  whether  his  son  had,  as  he 
asserted,  SOO/.  of  his  own  pro- 
perty: Defendant  answered  that 
he  had ;  the  fact  being  that  De- 
fendant had  lent  his  son  SOtf.  on 
his  promissory  note,  payable  with 
interest,  on  demand,  and  had  re- 
ceived interest  on  the  note. 

The  son  having  afterwards  be- 
come insolvent:  Held,  that  this 
was  a  misrepresentation,  for  which 
the  Defendant  was  liable  in  da- 
mages to  the  Plaintiffii,  and  a  jury 
having  found  for  Defendant,  the 
Court  granted  a  new  trial.  Cor^ 
hett  and  Another  v.  Brown, 

Page  33 


ADULTERY. 

1.  Adultery  of  the  wife  after  sepa- 
ration, no  plea  to  a  covenant  to 
pay  a  trustee  a  separate  mainte- 
nance for  the  wife. 

2.  A  declaration  alleging,  that 
by  indenture  purporting  to  be 
made  between  Plaintiff  and  De- 
fendant, it  was  witnessed  that  De- 
fendant covenanted.  Held,  after 
plea,  sufficiently  certain.  Baynon 
V.  Bailey.  Page  256 

ADVOWSON. 
See  Prsssntation. 

AFFIDAVIT. 
See  Practice,  IS. 

AGENT. 
See  Award,  2.    Evibsnce,  12. 

AGREEMENT. 
1.  Defendants  engaged  Plaintiff  to 
write  a  treatise  for  a  periodical 

pub- 
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AMENDMENT. 


ARBITRATION. 


publication.  Plaintiff  commenced 
the  treatise,  but  before  he  had 
completed  it,  the  Defendants 
abandoned  the  periodical  publica- 
tion: Held,  that  Plaintiff  might 
sue  for  compensation,  without  ten- 
dering or  delivering  the  treatise. 
Planch^  V.  Colbum  and  Another, 

Page  14 
2.  By  agreement,  T.,  an  agent,  was 
to  have  a  commission  on  all  sales 
effected,  or  orders  executed  by 
him ;  the  principal  to  be  respon- 
sible for  bad  debts,  and  the  agent 
to  draw  his  commission  monthly. 
By  the  custom  of  the  trade,  com- 
mission was  not  allowed  on  sales 
which  produced  bad  debts :  Held, 
notwithstanding,  that  under  the 
terms  of  this  agreement  T.  was 
entitled  to  commission  on  bad 
debts.    Bower  v.  Jones.  65 

AMENDMENT. 
See  RxcovsRY,  1. 

1.  In  an  action  against  Defendant 
for  not  obeying  a  subpoena^  the 
declaration  stated  that  the  Plain- 

.  tiff  caused  to  be  left  with  Defend- 
ant a  copj^  of  the  torit  of  subpoena : 
Held,  that  a  Judge  at  Nisi  Prius 
had  authority  under  9  G.  4.  c,  15. 
to  allow  this  allegation  to  be 
amended  as  follows: — *' a  copy 
of  so  much  of  the  said  writ  of  sub- 
pcena  as  related  to  the  said  De- 
fendant." 

2.  In  such  an  action  as  the  above, 
it  is  primd  Jacie  sufficient  to 
allege  that  the  Defendant  was  a 
material  witness^  and  that  his  ab- 


sence caused  the  Plaintiff  to  be 
nonsuited,  without  averring  that 
Plaintiff  had  originally  a  good 
cause  of  action.  At  all  events, 
such  allegation  is  sufficient  after 
verdict.  Masterman  and  Others 
V.  Judson.  P^gc  224 

ANNUITY. 

An  annuity  deed,  of  which  there  was 
no  counterpart,  was  placed  in  the 
hands  of  i2.,  as  agent  for  grantor 
and  grantee.  R.  received  the 
annuity  for  grantee.  The  grantor 
redeemed  the  annuity  by  paying 
the  amount  of  the  purchase  money 
to  /{.,  who,  without  express  au- 
thority from  the  grantee,  delivered 
the  deed  to  grantor  to  be  cancel- 
led. R.  having  absconded  with- 
out paying  the  grantee,  and  the 
grantee  having  sued  grantor  for 
arrears,  Held,  that  he  was  entitled 
to  call  for  an  inspection  of  the 
deed.    Devenoge  v.  Bouverie*     1 

APPEARANCE. 
See  Practice,  12. 

ARBITRATION. 

1.  A  submission  to  refer  a  cause, 
and  the  subject-matter  thereof, 
and  the  issue  therein,  to  the  award 
of  a  barrister,  does  not  authorize 
him  to  order  a  verdict  to  be  en- 
tered up.  Hutchinson  v.  Black- 
xoell.  331 

2.  Held,  that  a  reference  to  arbitra- 
tors to  balance  accounts  and  settle 
all  matters  in  dispute  respecting 

the 
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BANKRUPT. 
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the  leaving  and  occupying  of  two 
corn-mills  and  dwelling-house,  did 
not  authorize  them  to  decide  on 
the  costs  of  an  action  for  fixtures, 
at  least  up  to  the  time  of  paying 
money  into  court,  when  the  sub- 
mission was  entered  into.  Strat- 
ton  V.  Green.  Page  437 

ARREST. 
See  Privilsob.    Practice,  9. 

ASSIGNEES. 
See  Pleading,  1. 

ATTORNEY. 
See  Costs,  4. 

AWARD. 

1.  Upon  reference  to  a  surveyor  of 
a  cause  and  all  matters  in  differ- 
ence, an  award  that  Defendant 
had  overpaid  Plaiptiff  S4/.,  Held, 
not  sufficient  to  entitle  the  Plain- 
tiff to  enforce  the  award  by  at- 
tachment.    Thornton  v.  Hornby. 

13 

2.  Plaintiff  remitted  to  Defendant 
the  price  of  some  hay  he  had  sold 
for  Defendant,  before  the  money 
had  been  paid  by  the  purchaser, 
and  then  sent  Defendant's  servant 
with  the  hay  to  the  purchaser. 
The  servant  having  been  cheated 
of  the  hay  before  he  arrived  at 
the  purchaser's,  Held,  the  De- 
fendant was  liable  to  refund  the 
money  remitted.  Gingell  v.  Glas- 
cock. Page  86 


BAIL. 

See  Practice,  14. 

BAILIFF  OF  LIBERTY. 
See  Practi6s,  1. 

BANKRUPT. 

See  Partner. 

1«  Plaintiff  having  proved  under  a 
commission  of  bankrupt  in  1816, 
Held,  estopped  to  sue  for  the  same 
debt  after  the  passing  of  6  G.  4. 
c.  16.,  though  that  statute  repeals 
49  G.  3.  c.  121.,  which  makes  proof 
of  a  debt  an  election  not  to  sue. 
Adames  v.  Bridger,        Page  314 

2.  Defendants  took  goods  under  a 
second  commission  of  bankrupt, 
while  a  former  commission  was 
subsisting :  Held,  they  could  not 
retain  them,  even  against  a  co- 
lourable title,  the  second  commis- 
sion being  void.  Nelson  v.  Cher- 
rill  and  Another.  316 

3.  A  trader,  having  been  denied  to 
a  creditor  who  called  for  money, 
was,  after  a  little  time,  seen  peep- 
ing over  his  wife's  shoulder.  Upon 
another  occasion,  seeing  a  creditor 
coming,  he  retired  behind  a  parti- 
tion at  the  back  of  his  shop,  and 
his  wife  coming  forward,  said  he 
was  not  at  home  : 

Held,  that  a  jury  were  properly 
directed  to  consider  whether  the 
trader  *<  had  kept  his  house :  had 
wilfully  secluded  himself;  that  is, 
had  withdrawn  himself  from  a  part 
of  the  house  where  he  was  likely 

to 
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BANKRUPT. 


COPYHOLD  FINE. 


to  meet  a  creditor,  to  a  more  re- 
tired part."      Ketff  Assignee  of 
Shertoin,  a  Bankruptf  v.  Shcno. 

Page  S20 

4.  Defendant,  a  leaseholder^  under- 
let to  N,y  and  put  him  in  posses- 
sion under  an  agreement  to  grant 
a  lease  when  N.  should  have  paid 
1200^.,  which  he  was  to  do  by  in- 
stalments in  three  years,  in  the 
mean  time  paying  rent  at  certain 
days  to  Defendant,  subject  to  dis- 
tress for  nonpayment.  Defendant 
received  rent  from  N,y  but  omitted 
to  pay  the  superior  landlord,  who 
distrained  on  N.  for  arrears  due 
from  Defendant.  N.  having  be- 
come bankrupt,  Held,  that  the 
damage  incurred  by  this  distress 
was  a  cause  of  action  on  which 
his  assignees  might  sue.  Hancock 
and  Another^  Assignees  of  Ni- 
choUeSf  a  Bankrupt9  v.  Cqfyn, 

S58 

5«  By  marriage-settlement,  S.  co- 
venanted to  cause  4000^.  to  be 
paid  to  his  wife's  trustees  within 
twelve  months  after  his  own  de- 
cease,  in  trust  to  pay  her  the  in- 
terest for  her  life  in  case  she  sur- 
vived him,  and  afterwards  the 
principal  to  their  children ;  but  it 
they  had  no  children,  to  the  sur- 
vivor of  them,  S,  and  his  wife,  his 
or  her  executors  or  adminis^ 
trators : 

Held,  that  this  was  a  debt  on  a 
contingency,  proveable  under  a 
commission  of  bankrupt  against 
S.    Ex  parte  Tindal.  402 

BATH  COURT  OF  REQUESTS. 
See  Practice,  6. 


BILL  OF  EXCHANGE. 

Where  a  bill  is  drawn  payable  at  a 
particular  place,  and  the  drawee 
accepts  it  payable  at  that  place,  in 
an  action  against  the  drawer^  pre- 
sentment to  the  acceptor  at  that 
place  must  be  proved.  Gibb  v, 
Mather  and  Others.        Page  21 4 

BLOCKADE, 

See  Charter-Partt. 


CHARTER-PARTY. 
It  is  no  defence  to  an  action  on  a 
charter-party  for  not  sailing  on  the 
voyage  towards  a  port  agreed  on, 
that  the  port  was  in  astate  of  block- 
ade, if  the  Defendant  knew  the 
fact  at  the  time  of  entering  into 
the  charter-party.  Medeiros  v. 
Hm.  231 

COMMISSION. 

See  Agreement,  2. 

4 

COMPOSITION  DEED. 
See  Release. 

CONDITION  PRECEDENT. 
See  Agreement,  1. 

CONTINGENT  DEBT. 
See  Bankrupt,  5. 

COPYHOLD  FINE. 
What  evidence  sufficient  to  establish 
a  custom  for  the  payment  of  a 
full  fine  by  remainder-man  upon 

admission 
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admission  to  copyhold.   The  Dean 
and  Chapter  of  Ely  v.  CaldecoU 

Page  *S9 

COSTS. 

See  Practice,  16.     Arbitra- 
tion, 2. 

1.  When  the  costs  of  a  former 
trial  are  to  abide  the  event  of  a 
new  trial,  if  the  same  party  sue- 

•  ceeds  on  the  new  trial,  he  has  the 

.  costs  of  both  trials ;  if  a  different 

party,  he  has  only  the  costs  of 

the  new  trial.   Sherlock  v.  Bamed, 

21 

2.  Held  that  a  judgment  for  Plaintiff 
in  this  Court  might  be  set  off 
against  a  judgment  for  Defendant 
in  K.  B.,  although  Plaintiff  was 
dead,  and  the  judgment  was  assets 
in  the  hand  of  her  administrator. 

Held,  that  the  judgment  in  K.B. 
for  defendant  was  valid,  although 
not  entered  up  within  two  terms 
after  death  of  defendant,  verdict 
.  having  been  given  during  her  life, 
and  the  delay  occasioned  by  a  mo- 
tion touching  an  award.  Bridges^ 
Widato,  v.  Smi/thy  Spinster.       29 

3.  Plaintiff  bad  judgment  against  £. 
for  2497/.»  and  issued  a  writ  of 

Ji.Ja,,  to  which  the  sheriff  re- 
turned nuUa  bona,  being  indem- 
nified by  E'*s  attorney,  to  whom, 

.  with  other  trustees,  E*b  property 
had  been  conveyed  in  trust,  to 
pay  creditors.  A  verdict  having 
been  given  for  the  sheriff,  in  an 
action  against  him  by  Plaintiff  for 
a  false  return,  Plaintiff  was  not 
allowed  to  sec  off  the  costs  in  that 


action  against  the  debt  due  on  the 
judgment  for  2497/.  Hemett  v. 
Pigotty  Sheriff  of  Somerset,  Same 
V.  Lord  Egmont,  Poge  61 

4.  Where  nearly  a  sixth  was  taken 
off  an  attorney's  bill  upon  tax- 
ation, the  Court  refused  to  allow 
him  the  cosU  of  taxation.  El- 
toood  V.  Pearse*  83 

5.  Subsistence  allowed  in  costs  in  a 
policy  cause,  to  tlie  master  of  a 
ship  insured,  a  material  witness, 
from  the  time  of  subpoena  to  the 
time  of  trial,  although  the  witness 
resided  in  England,  was  not  ex- 
amined, was  a  master  in  the  royal 
navy,  and  did  not  shew  the  per- 
mission of  the' admiralty  for  him 
to  engage  in  the  merchant  service. 
Mount  V.  Larkins*  195 

6«  Where  in  an  action  by  the  as- 
signees of  a  bankrupt  the  bank- 
ruptcy is  disputed,  but  the  cause 
is  referred  to  arbitration,  the 
Judge  before  whom  the  cause 
is  opened  cannot  certify  under 
6  G.  4.  c.  16.  s,  90*  for  Uie  costs 
of  proving  the  bankruptcy,  al- 
though, upon  referring,  the  De- 
fendant agrees  to  admit  ihfe  va- 
lidity of  the  commission.  Bav' 
throp  and  Others,  Assignees  of 
Yates,  a  Bankrupt  v.  Anderton. 

268 

7.  Interlocutor}'  costs  may  be  set 
off  against  final  costs,  where  the 
payment  of  them  at  the  time  they 
are  adjudged  is  not  strictly  a  con- 
dition precedent  to  ulterior  pro- 
ceedings.   Doe  V.  Carter*,       330 

8.  A  captain  of  a  ship,  witness  in  a 
cause,  is  allowed  for  his  subsist- 
ence 
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ence  according  to  his  station,  for 
the  whole  time  during  which  he  is 
detained  to  give  evidence.  TVrn- 
peHey  v.  ScotU  Page  S92 

9.  In  an  action  of  slander,  although 
there  be  no  justification,  and  no 
special  damage  alleged,  the  Plain- 
tiff, if  he  recovers,  is  entitled  to 
the  expense  of  witnesses  neces- 
sary to  prove  an  inducement  ex- 
planatory of  the  slander,  and  his 
professional  reputation.  Andretos 
v.  Thornton.  431 

COURT  OF  REQUESTS. 
See  Practice,  6. 

A  balance  of  less  than  5/.  due  on  a 
bill  of  exchange  for  17A  drawn 
payable  in  London^  Held»  a  debt 
under  SL  arising  within  the  juris- 
diction of  the  Halifax  Court,  the 
parties  residing  at  i/a/t/2i«.  Walker 
V.  fVaUon.  414 


DEED,  CONSTRUCTION  OF. 

B.  devised  to  his  only  son  E,  for 
life,  remainder  to  his  issue  in  tail, 
remainder  to  BJb  two  daughters 
in  tail,  remainder  to  B.'b  right 
heirs.  The  two  daughters  suf- 
fered recoveries  to  the  use  of  E,; 
and  by  an  act  of  parliament  recit- 
ing the  will,  the  recoveries,  and 
that  E.  had  no  issue,  trustees 
were  empowered  to  sell  the  es- 
tates devised,  and  to  lay  out  the 
purchase-money  in  tlie  purchase 


of  other  estates  to  be  settled  to 
such  of  the  uses  in  the  will  of  B. 
as  should  be  existing  undeter- 
mined or  capable  of  taking  effect 
at  the  time  of  the  sale.  The 
trustees  sold,  and  with  the  pur- 
chase-money purchased  an  es- 
tate, which,  by  a  conveyance 
reciting  the  act,  was  conveyed  to 
them  to  such  of  the  uses  in  the 
will  of  B.  as  were  then  existing 
undetermined  and  capable  of  tak- 
ing eflfect.  Held,  that  under  this 
conveyance,  the  trustees  took  a 
fee.  Wortham  and  Another  v. 
Mackinnon.  P^gf  56^ 


DEMISE. 

See  Landlord  and  Tenant,  ?. 

DEVIATION. 
See  Insurancb,  4. 

DEVISE. 

1.  **  As  to  the  rest  of  my  estate, 
my  two  houses  in  S.  and  T.  I 
give  to  my  wife  for  life;  after 
her  decease,  that  in  S.  to  my 
daughter,  the  other  between  my 
two  sons.  The  rest  of  my  estate 
of  what  kind  soever,  one  third  to 
my  wife,  the  rest  equally  among 
the  three  children."  The  testator 
had  no  real  property  but  the  two 
houses: 

Held,  that  the  daughter  took  a 
fee  in  the  house  in  S.  Gall  v. 
Esdaile.  SSS 

2.  *'  My  house  in  A.  to  such  son  of 
mine  as  shall  first  attain  twenty- 
one 
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one  years,  when  he  shall  attain 
such  age,  and  his  heirs;  but  in 
case  I  depart  this  life  without  leav- 
ing a  son,  or  leaving  such,  none 
shall  attain  twenty-one,  to  my 
daughter  Jane^  if  she  shall  attain 
twenty-one,  and  her  heirs;  but 
should  I  depart  this  life  without 
leaving  issue,  to  Z.  and  his  heirs." 
Testator  left  one  child,  his 
daughter  Jane^  who  died  without 
issue  under  the  age  of  twenty- 
one: 

Held,  that  Z..  took  nothing  by 
the  devise  to  him.  Doe  dem.  Retv 
and  Others  v.  Lucraft.    Page  S86 

3.  «7.  H.  devised  his  copyhold  pre- 
mises called  P.,  &c.  to  the  use  of 
trustees,  in  trust  for  his  wife,  dur- 
ing her  life  or  widowhood,  or  so 
long  as  she  should  reside  upon  the 
premises;  remainder  to  the  uses 
declared  of  his  residue:  he  de- 
vised to  the  same  trustees  a  free- 
hold estate,  charged  with  an  an- 
annuity,  in  trust  for  his  daughter 
for  life ;  remainder  to  the  use  of 
her  children  in  tail,  and  in  default 
of  issue  upon  the  trusts  declared 
as  to  his  residue ;  he  further  de- 
vised to  the  same  trustees  certain 
freehold  premises,  and  all  the  re- 
sidue of  his  real  estates,  in  trust 
for  his  son  H.  for  life,  charged 
with  an  annuity  to  testator's  wife, 
remainder  in  tail  male  to  the  issue 
of  his  son ;  on  failure  of  such  issue, 
a  further  annuity  being  thereupon 
payable  to  testator's  wife,  to  the 

'  use  of  his  grandson  6.  for  life, 
remainder  to  the  sons  of  his  grand- 
son  in  tail  male ;  and  on  failure  of 


such  issue,  to  the  use  of  the  sons 
of  his  daughter  in  tail  male,  re- 
mainder to  his  right  heirs.  He 
bequeathed  all  his  ready  money 
to  his  wife  absolutely;  the  divi- 
dends of  all  his  money  in  the  funds 
to  his  wife  for  life;  and  all  the 
personal  property  in  and  upon  the 
copyhold  premises,  in  trust  for  his 
wife,  during  such  time  as  she 
should  be  entitled  to  the  copyhold 
premises,  and  on  the  determin- 
ation of  her  estate  therein,  for  his 
son,  the  devisee  of  the  residuary 
real  estate.  The  testator,  by  his 
first  codicil,  referring  to  his  will, 
and  reciting  the  death  of  his  son, 
devised  to  the  husband  of  his 
daughter,  after  her  death,  the 
freehold  estate  devised  by  his  will 
to  her;  charged  his  residuary 
estate  with  a  further  annuity  to  his 
wife,  over  and  above  those  already 
limited  thereout  for  her  benefit; 
bequeathed  two  further  annuities 
to  his  daughter  and  to  her  hus- 
band, and  revoked  the  bequest  of 
his  personal  property  in  and  about 
his  copyhold  premises,  giving  the 
same  and  the  residue  of  his  per- 
sonal property  absolutely  to  his 
wife,  and  in  the  event  of  her  death 
before  him,  to  his  nephew.  By  a 
second  codicil  the  testator  ap- 
pointed his  wife  sole  execolrix 
and  residuary  legatee  of  his  per- 
sonal property;  and  by  a  third 
codicil  directed  the  proceeds  of 
certain  shares  in  the  County  Fire 
Office,,  to  be  enjoyed  by  his  wife 
for  life ;  after  her  death,  by  his 
daughter  and  her  husband  for  life ; 

and 


sm 


DEVISE. 


EVIDENCE. 


and  after  their  decease  by  his  heir 
in  possession.     By  a  fourth  codi- 
cil, revoking  and  making  void  se^ 
veral  of  the  dispositions  thereto- 
fore made  by  his  will  and  codicils, 
of  all  his  freehold,  copyhold,  and 
personal  estate  and  effects  of  every 
kind  and  description,  instead  and 
in  place  of  such  devise,  disposi- 
tion, and  bequest  thereof,  gave, 
devised,  and  bequeathed  all  and 
every  his  freehold,  copyhold,  and 
personal  estate  and  effects  of  every 
kind  and  description  whatsoever 
and  wheresoever  situated,  to  his 
daughter  for  life,  remainder  to  his 
grandson  and  his  heirs  in  strict 
entail,  the  rents  to  accumulate  for 
his  benefit  till  he  was  twenty-one ; 
and  on  failure  of  issue,  as  by  his 
will  directed :  he  ratified  and  con- 
firmed the  several  annuities  and 
donations  by  his  will  and  former 
codicils    bequeathed;    and   gave 
and  bequeathed  to  his  wife  a  fur- 
ther annuity,  with  the  like  restric- 
tions as  the  former,  were  payable ; 
in  all  other  respects  confirming  his 
will  and  codicils :  Held,  that  the 
devise  to  testator's  wife  of  the 
copyhold  premises  called  P,  was 
not  revoked  by  the  fourth  codicil. 
To  revoke  a  clear  devise,  the 
intention  to  revoke  must  be  as 
clear  as  the  devise.    Doe  dent.  F. 
Hearle    and  A.  M.  Hearle^  his 
Wife,  V.  Hieks.  Page  ^75 

DISTRESS. 
See  Rbnt-charob. 


ELISORS. 
See  Practicbv  S. 

ELECTION. 
See  Rbmt-charok*    Bav&* 

RUPT,  1. 

ENTRY. 
See  Rent-cuaegs. 

EVIDENCE. 

See  Anhuitt. 

L  The  judgment  in  the  preceding 
ejectment  is  evidence  in  an  action 
for  mesne  profits  against  a  De- 
fendant who  came  into  possession 
under  the  Defendant  in  the  eject- 
ment.   Doe  V.  Wkiuomb.  Page  46 

2.  Where  a  party  being  surprised  by 
a  statement  of  his  own  witness, 
calls  other  witnesses  to  contradict 
him  as  to  a  particular  fact,  the 
whole  of  the  testimony  of  the  con- 
tradicted witness  is  not,  therefore^ 
to  be  repudiated  by  the  Judge. 
Bradley  v.  Ricardo.  57 

3.  Examination  of  witnesses  by  pro- 
thonotary.    Pirie  v.  Irtm.       14S 

4*.  When  the  bill  of  particulars  is 
appended  to  the  record  pursuant 
to  the  rule  of  Court»  it  is  not  ne- 
cessary to  prove  the  delivery  of  it 
to  the  Defendant.  MacariktfV. 
Smith.  145 

5«  Use  and  occupation.  Defendant, 
who  had  occupied  under  a  lease 
which  expired  at  Lady^ay  1829, 
paid  a  quarter's  rent  on  Midsum>- 
mer^day  1829,  deductingsomething 
for  repairs ;  he  was  not  afterwards 

seen 


EVIDENCE. 
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Been  on  the  premises,  but  the  rent 
was  paid  at  irregular  intervals  by 
Z.y  who  was  in  occupation  for  the 
ensuing  two  years :  Held,  that  it 
was  correctly  left  to  a  jury  to  find 
whether  the  lessor  had  accepted 
Z.  as  a  tenant,  and  the  jury  having 
found  for  Defendant,  the  Court 
refused  to  set  aside  the  verdict. 
Woodcock  V.  Nuth.  Page  1 70 

6.  Where  a  party  holds  land  under 
a  written  agreement,  parol  evi- 
dence cannot  be  received  of  the 
fact  under  whom  he  came  into 
possession.    Doe  v.  Harvey* 

2S9 

7*  Devise  of  all  testator's  freehold 
and  real  estates  in  the  county  of 
L,  and  city  of  L.  Testator  had 
no  estates  in  the  county  of  X.;  a 
small  estate  in  the  city  of  Z..,  in- 
adequate to  meet  the  charges  in 
the  will ;  and  estates  in  the  county 
of  C  not  mentioned  in  the  wiH : 
Held,  that  the  devisee  could  not 
be  allowed  to  shew  by  parol  evi- 
dence, that  the  estates  in  the 
county  of  C  were  devised  to  him 
In  the  draft  of  the  will ;  that  the 
draft  was  sent*  to  a  conveyancer 
to  make  certain  alterations  not 
affecting  the  estates  in  county  C ; 
that  by  mistake  he  erased  the 
words  county  qfC.  s  and  that  tes- 
tator, after  keeping  the  altered 
will  by  him  for  some  time,  exe- 
cuted it  without  adverting  to  the 
alteration  as  to  the  county  of  C, 
Miller  v.  Travers  and  Others. 

244 
8.  Qjuaref  ^Whether  pregnancy  and 

imminent  delivery  be  a  cause  for  { 
Vol.  VIII. 


the  examination  of  a  witness  by 
the  prothonotary,  under  1  fF.4. 
C.22. 

If  so,  it  must  be  shewn  by 
affidavits  of  competent  persons, 
that  the  delivery  will  probably 
happen  about  the  time  fixed  for 
the  trial  of  the  cause.  Abraham 
v.  Newton.  P^ge  274? 

9«  From  a  covenant  in  the  Defend- 
ant's lease,  to  contribute  with  other 
occupiers  of  the  lessor's  property 
a  rateable  proportion  of  the  ex- 
pense of  keeping  up  paths  used  in 
common  between  them,  coupled 
with  the  fact  that  the  Plaintiff  had 
always  used  a  path  between  his 
house  and  the  Defendant's  from  a 
period  anterior  to  the  Defendant's 
lease,  and  that  there  was  no  other 
path  to  which  the  covenant  could 
apply,  the  Court  inferred,  that  the 
soil  of  the  path,  which  was  included 
in  the  demise  to  the  Defendant, 
was  demised  subject  to  a  right  of 
way  in  the  Plaintiff.  Oakley  v« 
Adamson,  356 

10.  A  general  release  by  a  creditor 
to  a  bankrupt  is  not  sufficient  to 
render  the  bankrupt  a  competent 
witness  for  the  creditor,  where  the 
result  of  his  testimony  would  give 
the  creditor  a  right  to  prove  under 
the  commission.  The  creditor 
ought  also  to  give  a  release  to  the 
assignee  of  all  claim  on  the  bank- 
rupt's estate,  and  the  bankrupt 
ought  to  release  his  claim  to  a 
surplus.  Perryman  t.  Steggalland 
Another.  S69 

11.  In  an  action  for  criminal  con- 
versation, the  letters  of  the  wife 

Q  q  to 
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to  her  husband  and  others  are 
admissible  in  evidence  to  shew  the 
state  of  the  wife's  feelings,  al- 
though they  may  also  state  si  fact 
which  would  not  strictly  be  evi- 
dence.    H^illis  V.  Bernard. 

Page  376 
12.  The  declarations  of  a  shopman 
are  not  evidence  against  his  em- 
ployer, unless  made  in  the  course 
of  his  employer's  business.  Garth 
Y.  Hotoard  and  Another,  451 

EXECUTION. 

See  Landlord  and  Tenant,  !• 

A  party  discharged  from  arrest 
on  giving  security,  cannot  be  ar- 
rested again  if  the  security  turn 
out  to  be  worthless,  unless  he  has 
been  guilty  of  fraud.  Wilson  v. 
Hamer,  54 


FALSE  JUDGMENT. 
See  Court  of  Requests.    PRAb- 

TICE,  13. 

FINE. 

1.  A  fine  on  paper  from  Jamaica^ 
where  no  parchment  could  be 
procured^  allowed  to  pass,  being 
copied  on  parchment  and  attached 
to  the  paper.  King,  Demandant ; 
Gibson^  Deforciant.  4 

2.  A  fine  was  taken  in  the  West 
Indies f  by  commissioners  under  a 
dedimus  potestatem  duly  acknow- 
ledged :  the  praecipe  and  concord 
were  Signed  by  the  commissioners, 


and  the  usual  affidavit  made  by 
one  of  them ;  but  one  of  the  com- 
missioners omitted  to  endorse  his 
name  on  the  dedimus. 

Held,  that  the  fine  might  pass 
notwithstanding.  Markham^Plain' 
tiff';  Baykyf  Deforciant, 

Page  18 

FOREIGN  JUDGMENT. 

In  ordef  to  sustain  a  suit  in  Eng' 
land  for  damages  awarded  by  an 
Admiralty  Court  abroad,  the 
transcript  of  the  proceedings  in 
the  Admiralty  Court  should  shew 
expressly,  and  not  by  mere  infer- 
ence^ the  sentence  of  the  Admi'* 
ralty  Court,  and  that  the  Defend- 
ant was  within  its  jurisdiction. 
Obicini  v.  Bligh.  335 


GUARANTY. 

See  Surety. 

1.  Declaration  that  C.  A*,  was  in- 
debted to  the  firm  of  B,  and  S,; 
that  Plaintiff  had  been  appointed 
by  the  Court  of  Chancery  re- 
ceiver of  the  debts  of  the  firm, 
whereby  C  K,  became  liable  to 
pay  PlaintifF  when  requested; 
that  in  consideration  of  the  pre- 
mises, and  that  the  PlaintifF  as 
such  receiver  would  give  C  K, 
two  month's'  time  to  pay.  Defend- 
ant promised  to  pay  in  case  C.  K. 
omitted  to  do  so  within  that  time. 
Breach,  that  C.  K,  omitted,  and 
that  Defendant  never  paid :  Held, 

on 
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on  arrest  of  judgment,  that  suffi- 
cient authority  appeared  for  the 
Plaintiff  to  contract  and  sue,  and 
sufficient  consideration  for  the 
Defendant's  promise.  JVdlaUs  v. 
Kennedy.  Page  5 


INSOLVENT. 


See  Practice,  1. 

1.  A  discharged  insolvent  is  not  ex- 
onerated from  the  claim  of  a 
surety,  who  pays  subsequently  to 
the  discharge  a  debt  due  before. 
PotveU  V.  Eason*  23 

2.  A. J  being  distrained  on  for  rent 
arrear,  applied  to  defendant,  to 
whom  he  was  already  indebted,  to 
advance  him  money ;  Defendant 
refused  to  do  so  unless  upon  se- 
curity ;  whereupon  A.  assigned  to 
him  all  his  personal   estate  and 

.  effects  in  trust  to  pay  Defendant 

and  other  creditors:    Held,  not 

'a    voluntary    conveyance    within 

7  G.  4.  c.  57-  s.  32.     Arnell   the 

Younger  v.  Bean  and  Another, 

87 

3.  It  is  too  late  to  move  to  bring  up 
an  insolvent  under  the  compulsory 
clause  of  the  Lords*  Act  on  the 
seventh  day  of  term.  Acraman 
V.  Harrison.  154 

4.  A  prisoner  brought  up  under  the 
compulsory  clause  of  the  Lords' 
Act,  allowed  time,  on  an  alle"- 
gation  that  he  had  petitioned  the 
insolvent  debtors*  court.  In  the 
Matter  qfPayne^  a  Prisoner.  194 


INSURANCE. 

1.  A  policy  on  ship  at  and  from 
Bristol  to  London,  attaches  during 
the  vessel's  stay  at  Bristol;  there- 
fore, where  the  assured  did  net 
sail  till  three  months  after  the 
execution  of  the  policy.  Held, 
that  the  delay  was  a  material 
variation  of  the  risk.  Palmer  v. 
Marshall.  Poge  79 

2.  Homeward  policy  on  freight,  at 
and  from  Algoa^  attaches,  when 
the  ship  is  at  A.  in  a  condition  to 
begin  to  take  in  her  homeward 
cargo.     Williamson  v.  Innes.     81 

3.  defendant  executed,  28th  of 
Februari/  1824,  a  policy  of  assur- 
ance on  freight  from  Sincapore  to 
Europe,  with  liberty  to  sail  to» 
touch,  and  stay  at,  any  places 
whatsoever,  to  load,  unload, 
reload,  and  for  all  necessary 
purposes  whatever.  The  ship 
sailed  from  London  in  September 
1823,  and  having  been  detained 
by  the  captain  for  his  own  pur- 
looses  at  Van  Dieman^s  Land,  did 
not  arrive  at  Sincapore  till  the 
3Cth  of  March  \S25 ;  she  sailed 

'  thence  on  the  voyage  insured  the 
Sd  of  May  1825: 

Held,  that  by  so  long  a  ppst- 
ponement  of  the  risk  the  Defend- 
ant was  discharged,  a  jury  having 
found  the  delay  unreasonable. 
Mount  V.  Larkins.  iOS 

4.  Plaintiff*,  owner  and  captain  of  a 
ship,  agreed  by  charterparty  to 
proceed  to  the  Cape,  and  having 
delivered  goods  there,  to  jiroceed 

Q  q  2  with 
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with  all  convenient  speed  to  Bom* 
batfy  where  the  freighter  engaged 
to  put  on  board  a  cargo  of  cotton 
for  England.  The  Plaintiff  was 
to  have  the  cabins  and  between 
decks  for  his  own  benefit.  Plain- 
tiff arrived  at  the  Cape^  and  might 
have  proceeded  on  his  voyage  in 
two  days,  but  he  remained  there 
ten,  taking  in  cattle  for  the  Mau- 
rUiut  on  his  own  account:  he 
went  round  by  the  Mauritius  io 
his  way  to  Bombay,  and  arrived 
at  the  latter  place  six  weeks  later 
than  he  would  have  done  if  he 
had  proceeded  thither  direct. 
Other  ships  had  arrived  in  the 
mean  time.  The  freighter  refused 
to  load  ;  and  in  an  action  on  the 
charterparty»  the  jury  were  di- 
rected to  consider  whether  the 
deviation  was  such  as  to  have  de* 
prived  the  freighter  of  the  benefit 
of  the  contract;  and  a  verdict 
being  found  for  the  Defendant,  a 
new  trial  was  refused.  Freeman 
V.  Taylor.  Page  124 

5.  The  announcement  in  ihejhreign 
lists  filed  at  ZJoyd^B  of  the  sailing 
of  a  ship  out  of  the  port  from 
which  she  is  insured,  does  not  dis- 
pense with  the  as3ured*s  disclosing 
a  letter  received  from  his  captain 
before  the  policy  is  effected,  an- 
nouncing the  day  of  his  intended 
departure.   Elton  v.  Larkim,   198 

6*  Insurance  January  28th,  on  a 
vessel  afioat,  at  and  from  Bristol 
to  London.  The  vessel  sailed  on 
the  17th  o£May: 

Held,    that  the  delay,    unac- 
counted  for,  was    unreasonable, 


and  discharged  the  underwriter, 
although  the  vessel  was  of  a 
species  which  does  not  usually 
sail  in  the  winter.  Palmer  v. 
MarshaU.  Poffs  Si7 

7.  Upon  the  ebbing  of  the  tide,  a 
vessel  took  the  ground  in  a  tide 
harbour,  in  the  place  where  it 
was  intended  she  should ;  but,  in 
so  doing,  struck  against  some 
hard  substance,  by  which  two 
holes  were  made  in  her  bottom, 
and  the  cargo  damaged:  Held 
not  a  stranding  for  which  the 
underwriters  were  liable  npon  an 
insurance  on  corn  warranted  free 
from  average,  unless  generaly  or 
the  ship  be  stranded.  Kingsfbrd 
V.  MarshaU*  458 


JUDGMENT. 

See  Evidence,  1.     Pbac- 
TICE,  8.  17* 

JUDGMENT   AS  IN  CASE  OF 
NONSUIT. 

^  See  Practice,  11. 


LANDLORD  AND  TENANT. 
Bee  EviDBNCE,  5,  6. 

1  •  As  against  an  execution  creditor, 
a  landlord  is  entitled  to  a  full 
year's  rent,  although  he  has  been 
used  to  remit  some  portion  of  it 

to 
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to  his  tenant.  ,  Williams  v.  Leto- 
ity.  Page  28 

"5«p«.21.  1829. 

''  K*  agrees  to  let^  and  P.  to 
take,  a  house  in  its  unfinished 
state,  for  the  term  of  sixty  years, 
being  the  whole  term  that  K.  has 
the  same  leased  to  him,  at  the 
rent  of  &SLSI.  payable  quarterly, 
the  first  payment  to  be  made  for 
the  half  quarter  at  Christmas  next ; 
P.  to  insure  the  premises,  and  to 
have  the  benefit  of  an  insurance 
lately  paid:  a  lease  and  counterpart 
to  be  prepared  at  the  expense  of 
P.,  and  to  contain  all  the  clauses, 
covenants,  and  agreements  K,  en- 
tered into  in  the  lease  granted  to 
him :" 

Held,  an  actual  demise,  and 
not  a  mere  agreement  for  a  lease. 
Doe  d>  Pearson  v.  Ries  and  Knapp. 

178 


MEMORANDA,  189.  467. 

MONEY  HAD  AND  RE- 
CEIVED. 

The  sheriff  sold  goods  under  dkfi.fa.y 
without  notice  of  a  previous  act 
of  bankruptcy  by  the  Defendant, 
and  paid  over  the  proceeds  of  the 
sale  to  the  Plaintiff  upon  an  in- 
demnity: Held,  that  the  Defend- 
ant's  assignee  might  properly  sue 
the  sheriff  in  an  action  for  money 
had  and  received.  Youngs  As' 
signee  of  Youngp  a  Bankrupt^  v. 


Marshall  and  Poland^  Sheriff  of 
Middlesex.  Page  43 


NEW  TRIAL. 

See  Costs,  1* 

Defendant's  attorney  had  notice^ 
Nov*  26th,  that  his  cause  was  set 
down  for  trial;  five  days  after- 
wards it  was  called  on  and  tried 
as  an  undefended  cause,  no  one 
appearing  for  the  Defendant. 

The  Defendant's  attorney  hav- 
ing on  the  day  of  trial  delivered 
no  briefs,  the  Court  refused  a  new 
trial  upon  any  terms.  ChoiU  v. 
Craxdey.  144 


PARTICULAR. 
See  Practice,  15. 18« 

PARTNER. 

In  July  1820  W.  advanced  to  S. 
and  S*i  then  carrying  on  business 
in  partnership  as  brewers,  the  sum 
of  24<,000?.,  and  all  three  executed 
a  deed,  by  the  express  terms 
whereof  a  partnership  stock  was 
created,  in  which  they  had  all  a 
joint  property;  W.  however  was 
not  to  have  any  definite  aliquot 
proportion  of  the  profits,  but  was 
to  have  an  account  of  the  profits 
as  between  themselves,  so  as  to 
get  2000^.  or  2400^.  a  year,  as  the 

case 
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case  might  be,  out  of  the  dear 
profits :  fT.'s  name  never  appeared 
to  the  world  as  a  partner : 

Held,  that  W»  was  a  partner; 
and  the  new  firm  having  become 
bankrupt  in  1826,  held,  that  the 
creditors  of  the  old  firm  and  the 
creditors  of  the  new  firm  were 
both  entitled  to  prove  against  the 
property  of  the  new  firm.  Ex  parte 
Chuck,  in  the  Matter  of  Starkei^ 
and  Another^  Bankrupts.  Page  469 

PLEADING. 

«SSfftf Rent-charge, L  Trespass,]. 
Adultery.    Amendment,  2. 

1.  Plaintifis  declared  as  assignees, 
but  assigned  a  breach  in  non-pay- 
ment to  them,  assignees  as  afore- 
said, instead  of  as  assignees  as 
aforesaid :  Held,  sufficient  on  spe- 
cial demurrer.  Cobbett  and  Others, 
Assignees  of  Baker,  a  Bankrupt,  v. 
Cochrane.  17 

2.  The  declaration  stated  that  De- 
fendants A,y  //.,  and  C  broke  a 
close  of  the  Plaintiff  abuttini^  on 
a  close  of  the  said  Defendant, 
The  PiaintifPs  close  abutted  on  a 
close  of  the  Defendant  A. :  Held, 
an  ambiguity,  and  not  a  variance. 
Wajford  v.  Anthony  and  Others. 

75 
S.  It  is  no  ground  for  a  plea  in 
abatement,  that  a  Defendant,  sued 
as  a  Scotch  peer,  is  also  described 
as  having  privilege  of  parliament. 
Cantvoell  v.  Earl  of  Stirling.  174? 
4.  Replevin.  Defendant  avowed  that 
the  rent  was  payable  at  Martinmas^ 
to  wit,  A^o».^23. : 


Held,  that  this  roust  be  taken 
to  mean  AViv  Martinmas;  and 
Plaintiff  having  shewn  that  the 
rent  was  in  fact  payable  at  Old 
Martinmast  the  Court  refused;  to 
set  aside  a  verdict  given  for  him. 
Smith  V.  Walton  and  Another. 

Page  9^ 

5.  The  county  in  the  margin  of  (be 
declaration  held  a  sufficient  venue, 
on  special  demurrer,  Duncan,  v. 
Passenger.  355 

6.  A  plea  in  abatement  by  an  Esri 
of  misnomer  in  his  title  of  dignity 
must  allege  positively,  and  pot 
merely  by  inference,  that  he  i^as 
Earl  at  the  time  of  suing  out  the 
writ.     Digby  v.  Alexander.     416 

7.  To  debt  on  a  judgment,  the  De- 
fendant pleaded  a  release  o^  De- 
cember  1831,  destroyed  by  acci- 
dent. Upon  affidavit  th^t  the  plea 
was  false,  the  Court  allowed  the 
Plaintiff  to  sign  judgment  as  for 
want  of  a  plea.    Smith  v.  Hardy. 

435 

PONE. 
See  Practice,  5. 

PRACTICE. 

See  Privilege,  1.    Evidence,  3.8. 

1.  Plaintiff  issued  a  mandate  to  the 
officer  of  a  liberty,  to  arrest  the 
Defendant  on  a  ca.  sa.  Defend- 
ant was  afterwards  discharged, 
under  the  insolvent  debtors!  act, 
from  the  custody  of  the  sheriff  of 
the  county.  The  Plaintiff  having 
become  the  assignee  under  the 
discharge,  Held,  that  he  was 
estopped  to  rule  the  officer  of  the 

libwiiy 
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•  liberty  to  return  the  mandate  for 
the  capture  of  the  Defendant. 
Hepworth  v.  Sanderson.   Page  19 

2.  Defendant,  upon  certain  terms 
favourable  to  Plaintiff,  was  allowed 
to  have  a  special  jury  after  the 
cause  had  stood  for  trial  by  a 
common  jury  during  a  whole  sit- 
tings, and  had  been  twice  post- 
poned at  the  instance  of  the  De« 
fendant.  Thome  v.  Marquis  of 
Londonderry,  26 

S.  Practice  as  to  Elisors.  Mayor  and 
Corporation  of  Norwich  v.  GilL 

27 

4.  The  Court  refused  to  discharge 
the  rule  for  a  special  jury,  on  the 
ground  that  the  Defendant  had 
obtained  it  in  January  1831)  and 
up  to  the  Michaelmas  term  fol- 
lowing had  omitted  to  strike  the 
jury,  although  the  cause  stood  for 
trial  in  July.  Andrews  v.  Thorn- 
ton.  64* 

5.  The  cause  assigned  at  the  end  of 
a  writ  of  pone  is  mere  form,  and 
cannot  be  traversed  by  the  sheriff. 
Talbot  V.  Binns  and  Another.    71 

6.  By  the  Bath  court  of  requests 
act,  a  Plaintiff  who  sues  in  another 
court  for  a  debt  he  might  have 
recovered  in  the  Bath  court,  shall 
not,  by  reason  of  a  verdict  for  him, 
be  entitled  to  costs. 

This  Court  refused  to  stay  pro- 
ceedings before  verdict,  upon  pay- 
ment of  debt  without  costs,  upon 
the  ground  that  the  action  ought 
to  have  been  brought  in  the  Bath 
court.     Meredith  v.  Drew*      \4s\ 

7.  In  an  action  on  a  policy  of  insur- 
ance, the  Court  refused    jpoa  a. 


new  trial  to  change  the  venue  from 
Dorset  to  London,  upon  the  ground 
that  both  the  parties  lived  in  Lon- 
don,  and  that  all  the  witnesses 
came  from  London  on  the  first 
trial.    Palmer  v.  Marshall. 

Page  155 

8.  Judgment  of  non  pros  cannot  be 
signed  for  omission  to  deliver  par- 
ticulars pursuant  to  a  Judge's  or- 
der.    Sutton  V.  Clark.  165 

9.  A  petitioning  creditor  attending 
commissioners  of  bankrupt,  is  pro- 
tected from  arrest,  eundo  morando 
et  redeundo. 

If  he  shews  that  he  is  on  his 
way  home,  it  is  for  the  party  who 
arrests  to  prove  a  deviation.  Selby 
V.  Hills.  166 

10.  A  party  has,  in  general,  four 
days*  time  to  plead  afler  judg- 
ment of  respondeat  ouster.  Cant' 
well  V.  Earl  of  Stirling.  177 

11.  When  the  Plaintiff  gives  notice 
of  trial  a  term  earlier  than  the 
rules  of  court  require,  if  he  omits 
to  try  pursuant  to  his  notice,  the 
Defendant  may  move  for  judg- 
ment, as  in  case  of  a  nonsuit,  the 
next  term.     Howell  v.  Powlett. 

272 

12.  An  undertaking  for  a  bail-bond 
given  to  the  sheriff  by  the  Defend- 
ant's attorney,  being  a  mere  nul- 
lity, an  application  by  Defendant 
to  set  it  aside  and  enter  a  common 
appearance,  was  discharged  with 
costs,  though  Defendant  was  U 
feme  covert.    Lewis  v.  Knight. 

271 

13.  Entitling  affidavit  in  false  judg- 
ment.    Watson  v.  Walker.      315 

14>.  Omis- 
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PRACTICE. 


PRIVILEGE. 


14.  OmiaMon  in  Dotice  of  bail  to  de- 
scribe the  bail  as  housdiolden  or 
freeholders,  does  not,  under  the 
rule  of  Trinity  18S1,  authorise 
the  PlaintifiPto  take  an  assignment 
of  the  bail-bond.  The  objection 
should  be  made  when  the  bail 
come  up.  Bdl  and  Another^  As' 
signees  of  the  Sheriff' of  Middlesex^ 
y.  Foster  and  Others.      Page  334 

IS*  A  particular  of  demand  is  not  to 
be  construed  so  rigidly  as  to  non- 
suit a  plaintiff  for  inaccuracies 
which  could  not  mislead.  Dis- 
bursements held  recoverable  under 
an  item  for  '*  cash  adTanced." 
Harrison  y.  Wood.  371 

16.  The  payment  of  costs  for  not 
proceeding  to  trial  is  not  a  condi- 
tion precedent  to  ulterior  pro- 
ceedingSy  unless  so  specified  in 
the  rule.    Wilson  v.  Collins.    374 

17.  The  Defendant  being  in  a  con- 
dition to  enter  judgment  of  non 
pros  for  want  of  a  declaration,  the 
Plaintiff,  with  a  view  to  preyent 
the  non  pros,  obtained  a  rule  to 
discontinue  on  pa3rment  of  costs ; 
however,  instead  of  paying  costs 
or  discontinuing,  as  soon  as  the 
rule  had  expired,  he  served  the 
Defendant  with  a  declaration: 
Held  a  fraud  on  the  proceedings 
of  the  Court;  and  the  Defendant 
having  entered  up  judgment  of 
non  pros,  the  Court  refused  to  set 
it  aside.    Ariel  v.  Barrow.      375 

18.  Plaintiflb,  spirit  merchants,  inad- 
yertently  delivered  a  bill  of  parti- 
culars for  goods  sold  to  Defendant 
in  their  trade  of  brewers.  A  ver- 
dict having  been  given  for  Plain- 


tiff, on*  proof  of  delivery  of  spirits, 
Defendant  obtained  a  rule  nisi  for 
a  nonsuity  on  the  ground  that  he 
had  been  surprised  by  the  vari- 
ance between  the  particular  and 
the  proof;  it  appearing,  however, 
that  he  had  been  neither  surprised 
nor  misled*  the  Court  discharged 
the  rule.  Lambtrth  and  Another 
y.Roff.  Page^n 

19.  Practice,  as  to  protection  of 
sheri£  Parker  and  Others  v. 
Booth.  85 

PRESENTATION. 

An  advowson  belongs  to  a  prebend- 
ary in  right  of  his  prebend :  the 
church  becomes  vacant,  and  pre- 
bendary dies  without  having  pre- 
sented: the  presentation  belongs 
to  his  personal  representative,  ac- 
cording to  the  opinion  of  six 
Judges  out  of  eight,  delivered  in 
the  House  of  Lords.  Mirehouse 
and  Another,  who  have  survived 
George  Bishop  of  Lincoln,  Plain- 
tiffs in  error,  v.  Renndl  Ws»  De- 
fendant in  error,  490 

PRESCRIPTION. 

See  Tolls. 

PREBEND. 
See  Present  A  Tioy. 

PRIVILEGE. 

Defendant  having  voted  at  the  elec* 
tion  o£  Scotch  peers.  Held,  as  a 
Scotch  peer,  entitled  to  be  dis- 
charged from  arrest,  although  his 
vote  had  been  protested  against, 

his 
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his  claim  to  the  title  diapotedi  and 
never  recognised  by  the  House  of 
Lords  or>  at  Court*  Digbif  v.  Lord 
Stirling.  Page  55 

PROOF  OF  DEBT. 
See  Par  jNsa. 


RECOVERY. 

1.  Recovery  amended  by  transpos- 
ing the  names  of  demandant  and 
tenant.  Hamilton^  Demandant; 
Farrer,  Tenant;  WiUon^  Vouchee. 

10 

2.  Booty ^  Demandant;     Cameronf 

Tenant;  North  and  three  Others, 
Voucheei.  18 

REGULiB  GENERALES. 

288. 466 

RENT-CHARGE. 

Defendant  made  cognizance  in  re- 
plevin,  under  a  power  of  distress 
for  an  annuity  granted  by  G.  T. 
to  H.  in  September  1806.  Plab- 
tiff  pleaded  that  in  May  1806, 
G.  T,f  for  securing  another  an- 
nuity, and  in  consideration  of 
SOOO^.,  granted,  bargained,  sold, 
and  demised  the  premises  in  which, 
&c.  to  F.  for  ninety-nine  years : 

Held,  no  bar,  without  alleging 
entry  by  F.,  or  that  F.  elected 
that  the  deed  should  enure  by  way 
of  bargain  and  sale. 

Held,  also,  that  standing  crops 
cannot  be  taken  under  a  power  to 
distrain  for  the  arrears  of  an  an- 
nuity.   Miller  v.  Green.  92 

Vol.  VUI. 


RELEASE. 

See  Evidence,  10. 

The  PlaintifiP  and  other  creditors  of 
the  Defendants  signed  resolutions 
for  entering  into  a  composition 
deed  with  the  Defendants,  upon 
their  property  being  assigned  to 
trustees  for  the  payment  of  the 
creditors. 

The  Defendants  and  their  Inis- 
tees  having  refused  to  allow  the 
Plaintiff  to  come  in  as  a  creditor 
under  the  deed.  Held, 

That  he  might  sue  Defendants 
notwithstanding  the  execution  of 
the  resolutions.  Garrard  v.  Wool- 
ner  and  Another.  Pog^  258 

REVOCATION. 
See  Dbvxsk,  2. 

RIGHT  OF  WAY. 
See  EviDENCX,  9. 


SAVINGS  BANK. 

Since  9G.4«.  c.92.  an  action  does 
not  lie  against  the  trustee  of  a 
savings  bank.  In  case  of  disputes, 
the  only  mode  of  proceeding  is 
by  arbitration^ .  Crisp  v.  BurJnury, 
Bart,  and  Others.  S94 

SET  OFF. 
See  Costs,  2,  3. 7. 

By  order  of  Nisi  PriuSf  a  verdict 

having  been  entered  for  die  Plain- 

Rr  tiff, 
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SURETY. 


tiff,  and  the  Plaintiff  having  therein 
agreed  to  pay  the  Defendant  70l.f 
the  Court  allowed  that  sum  to  be 
set  off  against  the  Plaintiff's  judg- 
ment.   Newton  ▼•  Newton. 

Page  202 

SHAM  PLEA. 
See  Pleading,  ?• 

SHERIFF. 

See  Money  had  and  rbcsived* 

Practice,  19. 

SPECIAL  JURY. 
See  Pbacticb,  2. 4. 

STAMP. 

A  mortgage  deed  for  SOOOt.  con- 
tained a  power  of  sale  and  leasing 
to  secure  the  principal  and  all 
ezpensesi  with  interest;  there  was 
also  a  covenant  to  pay  principal 
and  interest,  and  all  expenses, 
with  interest  on  the  amount  of 
them: 

Held,  not  a  security  for  an  un- 
certain and  indefinite  amount 
under  55G.S,  c.  184.  and  that  a 
9/«  stamp  was  sufficient.  Doed, 
ScnUon  ▼•  Snaith.  146 

STATUTE  OF  LIMITATIONS. 

I*  Defendant,  by  a  deed  reciting 
that  he  was  indebted  to  Plaintiff 
and  others,  assigned  his  property 
to  Plaintiff,  in  trust  to  pay  6s.  Sd. 
in  the  pound  to  all  such  creditors 
as  should  sign  the  schedule  of 
debts  annexed ;  provided  that  if 


all  did  not  sign,  the  deed  should 
be  void.  Plaintiff  never  signed, 
nor  was  the  amount  of  his  debt 
stated: 

Held,  not  a  sufficient  acknow- 
ledgment to  take  Plaintiff^s  dd>t 
out  of  the  statute  of  limitotions, 
although  it  was  admitted  orally 
that  he  had  but  one  debt.  Ken- 
nett  V.  Milbani.  Page  38 

2.  Under  9G.4.  c.l4.  payment  of 
interest  within  six  years  by  one 
of  several  joint  contractors  takes 
a  debt  out  of  the  statute  of  limit- 
ations as  against  all.  Wyatt  v. 
Hodson.  309 

STRANDING. 
See  Insurance,  7. 

SUBMISSION. 
See  Arbitration. 

SURETY. 

Defendant  guaranteed*  the  payment 
of  porter  to  be  delivered  by  Plain- 
tiff to  «7. :  the  guaranty  contained 
no  stipulation  as  to  the  credit  to 
be  given  to  J.  The  custom  of  the 
Plaintiff  was  to  give  six  months, 
and  then,  sometimes,  to .  take  a 
bill  at  two.  The  Plaintiff  having, 
without  the  knowledge  of  the  De- 
fendant, given  «7.  eleven  months* 
credit,  Held,  that  the  Defendant 
was  discharged  from  his  guaranty. 
Coombe  and  Others  v.  Wodf.  156 


TIME. 


TRESPASS. 


WATER-COURSE.      591 


TIME. 
See  Pleading,  4. 

TOLLS. 

The  corporation  of  T.  having  proved 
a  prescriptive  right  to  tolls,  Held, 
that  it  was  not  destroyed  by  a 
charter  of  Elizabeth,  granting  and 
confirming,  among  other  things, 
all  the  ancient  rights  of  the  cor- 
poration, but  exempting  the  in- 
habitants from  toll  in  all  places 
except  London  : 

Held,  that  this  exemption  ap- 
plied to  the  tolls  of  all  other  places 
(except  London) 9  but  not  to  the 
tolls  of  T*  Mayor  and  Burgesses 
of  Truro  v.  Reynolds.     Page  275 

Same  v.  Bastion*  id, 

TRESPASS. 

1.  Trespass  for  entering  Plaintiff's 
close.  Plea,  that  certain  goods  of 
Defendants*  were  there,  and  that 
they  entered  to  take  them^  doing 
no  unnecessary  damage : 

Held,  ill.  Anthony  v.  Honeys 
and  Harding.  186 


VENUE. 

See  Practice,  7-    Pleading,  5. 

Practice  as  to  Venue.    Scruton  v. 


Daxjoson* 


28 


VERDICT. 
See  Watercourse,  1. 


VOLUI/TARY  CONVEYANCE. 
See  Insolvent,  2. 


WARRANTY. 

*'  Received  of  B.  10/.  for  a  grey 
four  year  old  colt,  warranted 
sound :  *' 

Held,  that  the  warranty  was 
confined  to  soundness,  and  that, 
without  proving  fraud,  it  was  no 
ground  of  action  that  the  colt  was 
only  three  years  old.  Budd  v. 
Fairmoner.  Poge  48 

2.  1.  Some  splints  cause  lameness, 
others  do  not ;  a  splint,  therefore, 
is  not  one  of  those  patent  defects 
against  which  a  warranty  is  in* 
operative. 

2.  The  Defendant,  having  war- 
ranted a  horse  sound  at  the  time 
of  the  contract^  and  the  horse  hav* 
ing  afterwards  become  lame  from 
the  effects  of  splint  visible  when 
the  Defendant  sold  him.  Held, 
that  the  Defendant  was  liable  on 
his  warranty.  Morgetson  v. 
Wright.  454 

WATER-COURSE. 

On  indictment  for  nuisance  to  a 
public  canal  navigation  established 
by  act  of  parliament,  it  was  found 
by  a  special  verdict,  among  other 
things,  that  the  canal  was  carried 
across  a  river  and  the  adjoining 
valley  by  means  of  an  aqueduct 

and 
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WATER-COURSE. 


and  an  embankment,  in  which 
were  seTeral  arches  and  culverts ; 
that  a  brook  fell  into  the  river 
above  its  point  of  intersection  with 
the  canaly  and  that  in  times  of 
flood  the  water,  which  was  then 
penned  back  into  the  brook,  over- 
flowed its  banks»  and  was  carried, 
by  the  natural  level  of  the  coun- 
try, to  the  above-mentioned  arches, 
and  through  them  to  the  river, 
doing,  however,  much  mischief  to 
the  lands  over  which  it  passed; 
that  except  for  the  fenders  after 
mentioned,  the  arches  in  the  aque- 
duct would  be  sufficiently  wide 
for  the  passage  of  the  river  at  all 
times  but  those  of  high  flood,  not- 
withstanding the  improved  drain- 
age of  the  country,  which  had 
increased  the  body  of  water;  that 
the  Defendants,  occupiers  of  lands 
adjoining  the  river  and  brook,  had, 
subsequently  to  the  making  of  the 
canal,  aqueduct,  and  embankment, 
heightened  certain  artificial  banks, 
called  fenders,  constructed  from 
time  to  time,  as  occasion  required, 
on  their  respective  properties,  for 
the  protection  of  their  lands,  so 
as  to  prevent  the  flood-water  from 


f . 


escaping  as  above  mentioned,  and 
that  the  water  had  consequently, 
in  time  of  flood,  come  down  in  so 
large  a  body  against  the  aqueduct 
and  canal  banks,  as  to  endanger 
them  and  obstruct  the  navigation  ; 
that  the  fenders  were  not  unne- 
cessarily high,  and  that  if  thej 
were  reduced,  many  hundred 
acres  of  land  would  again  be  ex- 
posed to  inundation:  Held,  that 
to  enable  the  Court  to  come  to 
any  decision  between  the  parties* 
it  ought  also  to  have  been  found, 
—  1.  Whether  the  raising  fenders 
was  an  ancient  and  rightful  usage* 
or  whether  it  had  commenced 
since  the  construction  of  the 
canal ;  2.  Whether  the  course  de- 
scribed by  the  special  verdict  to 
have  been  taken  by  the  flood- 
water  was,  or  was  not,  the  ancient 
and  rightful  course ;  and,  3*  Whe- 
ther or  not  the  raising  of  the 
fenders  to  their  present  height  had 
become  necessary  in  consequence 
of  the  construction  of  the  aqueduct. 
Trqffbrd  v.  The  King.    Page  20# 

WITNESS. 
See  Evidence,  2. 
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